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CASES   DETEEMINED 


SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE    OF    NEW    JERSEY, 
AT  XOVEMBER  TERM,  1876. 


JESSE  K.  VREELAXD   v.  EDMUND   C.  BRAMHALL   ET  AL. 

Tlie  provision  in  the  mechanics'  lien  law  authorizing  amendments  of  tlie 
lien-claim,  is  not  retrospective,  so  as  to  apply  to  a  claim  tiled  before  its 
enactment. 


On  case  certified  from  the  Hudson  Circuit. 

Mechanics'  lien  filed  May  28th,  1873.  Summons  was  duly 
issued  and  declaration  filed.  The  builder  pleaded  non-assump- 
sit and  the  owner  the  statutory  plea.  Notice  of  the  non- 
joinder of  one  John  Lindsey,  as  a  plaintiff,  was  duly  served. 

The  plaintiif  thereupon  made  a  motion  to  amend  the  lien- 
claim  and  other  proceedings  by  the  insertion  of  the  name  of 
said  Lindsey  as  co-claimant  and  plaintiif. 

This  motion  was  certified  to  this  court  for  its  advisory 
opinion. 

Argued   at  June  Term,   1876,  before   Beasley,   Chief 
Justice,  and  Justices  Scudder,  Dixox  and  Reed. 
Vol.  X.  A 
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Thompson  v.  Bowne. 
For  the  plaintiif,  /.  F.  3IcGee. 

For  the  defendants,  Gilbert  Collins. 

The  opinion  of  the  court  M'as  delivered  by 

Beasley,  Chief  Justice.  This  motion  siiould  not  be 
granted.  The  general  principle  of  statutory  construction  is 
averse  to  giving  to  laws  a  retrospective  eiFect,  and  the  conse- 
quence is,  such  force  is  never  ascribed  to  any  act  unless  an 
intention  to  that  end  is  to  be  found  either  in  its  language  or 
object.  In  the  present  instance,  such  intention  is  not  discov- 
erable, either  from  expression  or  implication.  The  words  and 
purpose  of  the  section  in  question,  are  perfectly  accordant  with 
an  interpretation  attributing  to  it  exclusively  a  prospective 
operation.  To  apply  it  to  past  transactions  would  be  to 
hazard  an  injustice.  Prior  to  this  enactment,  all  persons  had 
a  legal  right  to  look  upon  lien-claims  as  unamendable,  and  to 
vend  and  purchase  land  on  that  basis.  To  defeat  expecta- 
tions so  founded,  would  be  obviously  unfair  and  inequitable. 

The  Circuit  Court  is  advised  that  the  lien-claim  in  question 
is  not  amendable. 


JOSEPH  J.  THOMPSON  v.  RICHARD  BOWNE. 

1.  A  valid  agreement  to  give  time  on  a  promissory  nole  to  tiie  principal, 
will  discharge  tlie  surety. 

2.  The  judgment  must  he  hrought  u|)  hy  the  writ  of  error  ;  an  entry  in 
the  minutes  for  judgment  will  not  support  the  writ. 


On  error  to  the  Monmouth  Pleas. 

Argued   at   June  Term,  1876,  before   Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 
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For  the  plaintiff,  Charles  H.  Traford. 
For  the  defendant,  Joel  Parker. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  suit  against  the 
two  joint  makers  of  a  promissory  note.  The  plaintiif  in  error 
was  one  of  these  makers,  having  signed  the  note  as  surety  for 
his  companion. 

The  objection  to  the  trial,  which  is  elaborately  discussed  in 
the  brief  of  the  counsel  for  the  defence,  is  that  the  court 
overruled  an  offer  to  show  that  the  defendant,  as  surety,  gave 
notice  to  the  holder  of  the  note  that  he  was  required  to  sue 
the  principal,  and  that  such  notice  was  disregarded,  and  that 
the  principal  afterwards  became  insolvent.  Numerous  deci- 
sions in  the  courts  of  other  states  are  cited  in  support  of  the 
validity  of  the  objection. 

But  the  question  with  us  is  not  an  open  one.  A  series  of 
judgments  in  this  court  and  in  the  Court  of  Errors,  has 
entirely  established  the  law  in  a  manner  o})posite  to  this  con- 
tention. The  following  are  the  cases  :  Pintard  v.  Davis, 
Spencer  205  ;  S.  C,  1  Zab.  632  ;  Grover  v.  Hoppock,  2  Dutcher 
191;  llorris  Canal' v.  Van  Vorst,  1  Zab.  100;  Freehold 
Banking  Co.  v.  Brick,  8  Vroom  307. 

But  there  was  an  offer  of  testimony  made  by  the  defendant 
at  the  trial  which  should  have  been  accepted.  It  was  to  show 
that  the  holder  of  the  note  did,  without  the  consent  of  the 
surety,  agree,  for  a  valuable  consideration,  to  give  time  to  the 
principal.  It  has  been  repeatedly  decided  in  the  courts  of 
this  state,  that  the  effect  of  such  an  agreement  was  to  dis- 
charge the  surety.  Bell  ads.  Martin,  3  Harr.  167  ;  Solomon 
ads.  Gregory,  4:  Harr.  112;  Paul  in  v.  Kaighn,  3  Dutcher 
503;  Manning  V.  Shotioell,  2  South.  *584;  1  Parsons  on  B. 
and  N.  233. 

But  although  there  is  manifest  error  in  this  respect  in  these 
proceedings,  a  judgment  to  that  effect  cannot  be  entered  on 
the  record  as  it  now  stands  before  this  court.     Looking  at  it. 
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Hires  v.  Hurff. 

there  is  reason  to  conclude  that  no  judgment  has  as  yet  been 
actually  entered  in  this  case.  The  transcript  before  us  con- 
tains a  copy  of  the  pleadings,  and  of  a  rule  for  judgment,  and 
appended  to  this  is  a  statement  of  facts  made  by  counsel.  It 
is  obvious  that  on  such  papers  a  judgment  cannot  be  reversed. 
In  the  present  situation  of  aifairs,  the  only  course  to  be  taken 
is  to  dismiss  the  writ  as  having  been  improvidently  issued 
and  returned  before  the  rendition  of  the  judgment. 


JOHN  HIRES  V.  WILLIAM  HURFF. 

L  The  property  in  a  chattel  passes  according  to  the  intention  of  the 
parties.  That  is  a  question  of  fact  for  the  jury,  unless  it  is  plain  by 
admitted  facts,  that  the  law  will  justify  a  finding  but  one  way. 

2.  Where  there  is  a  contract  for  the  sale  of  a  smaller  quantity  of  goods 
from  a  greater  mass  of  like  quality  (corn),  which. remains  in  the  pos- 
session of  the  seller,  without  selection  or  appropriation,  tlie  contract 
is  executory,  and  the  property  does  not  pass,  unless  there  be  a  clearly - 
expressed  intention  to  make  the  sale  absolute. 


On  error  to  Gloucester  Circuit  Court. 

This  was  an  action  of  trover,  brought  by  the  sheriff  of 
Salem  county,  John  Hires,  to  recover  the  value  of  two  hun- 
dred bushels  of  corn,  under  the  following  circumstances  :  In 
November,  1873,  George  W.  Heritage  was  the  owner  of  about 
five  hundred  bushels  of  corn,  in  bulk,  and  sold  two  hundred 
bushels  of  the  same  to  William  Hurff,  who  paid  cash.  By 
the  verbal  terms  of  the  sale,  the  two  hundred  bushels  of  corn 
were  to  be  retained  by  Heritage  until  they  were  in  a  condi- 
tion to  keep  well,  and  then  to  be  by  him  delivered  to  Hurff. 
January  2d,  ]  874,  the  sheriff,  John  Hires,  under  an  execution 
against  Heritage,  issued  out  of  the  Circuit  Court,  levied  upon 
the  five  hundred  bushels  of  corn,  which  still  remained,  in 
bulk,  in  the  actual  possession  of  Heritage.     Soon  after  the 
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levy  on  the  corn  by  the  sheriff,  Heritage  delivered  to  Hurff 
two  hundred  bushels,  according  to  their  agreement,  and  the 
action  was  brought  by  the  sheriff  against  Hurff  to  recover  the 
vahie  of  this  corn,  after  demand  made  of  him  and  refusal  to 
re-deliver  the  same. 

Upon  these  facts,  proven  by  the  testimony  of  both  Heritage 
and  Hurff,  the  defendant's  counsel  requested  the  court  to 
charge  the  jury  that  if  Hurff  and  Heritage,  at  the  time  of  the 
sale  of  the  corn,  intended  and  understood  the  sale  to  be  com- 
plete, that  then  the  property  passed,  at  that  time,  to  Hurff, 
;and  the  plaintiff  could  not  recover  its  value  for  his  refusal  to 
return  it  after  it  was  separated  and  delivered  to  him  by 
Heritage.  The  court  refused  so  to  charge  and  instructed  the 
jury  that  notwithstanding  Hurff  bought  and  paid  for  two 
hundred  bushels  of  Heritage's  corn  before  there  was  any  levy 
upon  it  by  Sheriff  Hires,  yet  as  it  appeared  that  it  was  in  bulk 
with  other  corn,  and  not  separated  at  the  time  of  the  sale,  or 
prior  to  the  levy  by  the  sheriff,  no  property  in  the  corn  passed 
to  Hurff,  but  remained  in  the  defendant  in  execution,  was 
bound  by  the  levy  of  the  sheriff  subsequently  made,  and  that 
the  defendant  was  liable  to  the  sheriff'  for  the  value  of  the 
corn  delivered  by  Heritage  to  him  after  such  levy. 

The  defendant's  counsel  excepted,  and  this  writ  of  error  was 
brought. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,    and    Justices   Woodhull,   Tax    Syckel    and 

SCUDDEE. 

For  the  plaintiff  in  error,  D.  J.  Pancoast. 
For  the  defendant  in  error,  //.  L.  Slape. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  particulars  above  given  appear  in  the 
parol  evidence  of  Heritage,  the  seller,  and  Hurff,  the  buyer, 
both  of  whom  were  examined,  and  agree  in  their  statements. 
"The  facts  being  admitted,  the  single  question  is  presented. 
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wliether  there  was  any  evidence  from  which  the  jury  might 
infer  that  the  parties  to  the  contract  for  the  sale  of  the  two 
hundred  bushels  of  corn,  intended  that  the  sale  should  be 
complete  and  executed,  or  whether,  upon  the  admitted  facts, 
the  sale  was  incomplete  and  the  contract  merely  executory. 

This  question  is  so  important  in  its  relation  to  the  business 
of  merchants  and  others  in  buying  and  selling  the  various 
commodities  which  are  the  objects  of  trade,  that  it  is  not 
strange  there  should  be  many  conflicts  and  nice  distinction& 
found  in  the  books  in  determining  the  rights  of  the  parties. 

It  is  desirable  that  the  law  affecting  sales  should  be  as  fixed 
and  well  defined  as  the  nature  of  the  case  will  admit,  that  all 
may  know  it  and  deal  securely  with  reference  to  such  law. 
Yet  there  is  scarcely  a  subject  in  the  law  which  conflicting^ 
decisions  have  left  in  greater  uncertainty. 

The  ordinary  rule  is,  that  the  property  in  a  chattel  passes 
according  to  the  intention  of  the  parties.  In  determining  such 
intention  in  a  contract  of  sale,  it  is  admitted  that  it  is  a  ques- 
tion of  fact  for  the  jury,  under  proper  instructions,  and  must 
be  submitted  to  them,  unless  it  is  plain,  as  matter  of  law,  that 
the  evidence  will  justify  a  finding  but  one  way.  3Ierchants* 
Nat.  Bank  v.  Banr/s,  102  3Iass.  291  ;  Be  Bidder  v.  3Ic- 
Knight,  13  Johns.  294. 

It  was  held  by  the  court  below  that  the  evidence  in  this 
case  will  justify  a  finding  but  one  way,  and  they  so  instructed 
the  jury.     Was  this  charge  correct  ? 

It  is  a  fundamental  jjrinciple  pervading  everywhere  the 
doctrine  of  sales  of  chattels,  that  if  goods  be  sold  by  number, 
weight  or  measure,  the  sale  is  incomplete,  and  the  risk  con- 
tinues in  the  seller  until  the  specific  property  be  separated  and 
identified.     2  Kent's  Com.  496. 

It  does  not  alter  the  principle  that  the  payment  for  the 
goods  has  been  made  in  whole  or  in  part ;  nor  that  they  are 
unfit  for  delivery  at  the  time  of  sale.  To  overcome  the  pre- 
sumption that  the  sale  is  incomplete  and  executory,  there  must 
be  some  further  act  of  the  parties  to  express  the  intention  that 
the  title  shall  be  complete  and  executed.     There  must  be  some 
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delivery,  or  attempt  at  deliverv,  some  separation,  or  attempt 
at  separation,  or  some  clearly-expressed  purpose,  to  show  that 
in  the  minds  of  the  parties,  the  sale  was  executed  ;  otherwise, 
under  the  rule  above  stated,  the  sale  is  incomplete. 

A  brief  consideration  of  some  of  the  cases  will  show  that 
this  principle  is  firmly  established,  and  its  admission  will 
reconcile  much  of  the  apparent  conflict  between  them.  I 
know  no  better  statement  of  it  than  that  made  by  Bayley,  J., 
in  Gillett  v.  Hill,  2  C.  &  M.  530,  in  these  words  :  "  Where 
there  is  a  bargain  for  a  certain  quantity  ex  a  greater  quantity, 
and  there  is  a  power  of  selection  in  the  vendor  to  deliver 
which  he  thinks  fit,  then  the  right  to  them  does  not  pass  to 
the  vendee  until  the  vendor  has  made  his  selection,  and  trover 
is  not  maintainable  until  that  is  done.  If  I  agree  to  deliver 
a  certain  quantity  of  oil,  as  ten  tons  out  of  eighteen  tons,  no 
one  can  say  which  part  of  the  whole  quantity  I  have  agreed 
to  deliver  until  a  selection  is  made.  There  is  no  individuality 
until  it  has  been  divided." 

In  Seudder  v.  Worster,  11  Cush.  573,  two  hundred  and  fifty 
barrels  of  pork  were  sold,  part  of  a  larger  lot,  all  of  the  same 
quality,  having  the  same  marks,  and  all  stored  in  the  vendor's 
cellar,  but  no  separation  was  made.  The  purchasers  gave 
their  negotiable  promissory  notes  in  payment  of  the  barrels 
bought.  It  was  held  that  as  there  had  been  no  possession  on 
the  part  of  the  purchaser,  and  no  separation  of  the  barrels 
from  a  larger  mass  of  articles  similar  in  kind,  and  no  descrip- 
tive marks  to  designate  them,  that  no  title  passed.  Many 
cases  are  reviewed  and  distinguished  in  the  opinion  of  the 
court. 

Mr.  Benjamin,  in  his  Book  on  Sales,  (§  354,)  says,  that  the 
only  case  to  be  found  in  the  reports  in  apparent  contradiction 
to  this  principle  of  the  law  of  sales,  is  Whitehouse  v.  Frost, 
12  JEast  614.  He  adds  that  this  case,  notwithstanding  ex- 
planations by  the  judges  who  took  part  in  the  decision  made 
in  subsequent  cases,  is  scarcely  ever  mentioned  without  sug- 
gestion of  doubt  or  disapproval. 

But  tiiat  case  differs  from  tiie  one  we  are  considering,  in 
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that  the  purchaser  of  the  forty  tons  of  oil,  in  bulk,  sold  to  a 
third  person  and  gave  an  order  for  delivery,  which  was  ac- 
cepted ;  while  here  it  was  expressly  agreed  there  should  be  no 
delivery  or  separation  until  a  future  time.  The  oil  was  also 
in  the  custody  of  another,  and  not  left  in  the  possession  of  the 
seller,  as  in  this  case, 

Whitehouse  v.  Frost  has  been  followed  by  several  cases  in 
this  country.  Kimherly  v.  Patch  in,  19  N.  Y.  330,  is  one 
often  cited.  Here  there  was  a  sale  of  six  thousand  bushels  of 
grain  from  a  greater  quantity.  A  written  receipt  was  given 
for  the  six  thousand  bushels  sold  from  a  greater  quantity  in 
store,  subject  to  the  order  of  the  purchaser  free  of  all  charges 
on  board.  There  was  a  bill  of  sale  and  a  writing  that  the 
seller  held  as  bailee  of  the  purchaser.  The  case  was  decided 
upon  the  principle  that  where  the  parties  to  a  sale  of  goods  so 
situated,  expressly  declare  an  intention  to  change  the  title, 
there  is  no  legal  impossibility  in  the  way  of  that  design. 

Foot  V.  Harsh,  51  N.  Y.  288,  states  the  distinction  between 
that  case  and  Kimberly  v.  Patchin.  There  was  an  agreement 
for  a  sale  to  the  plaintifts  of  one  hundred  barrels  of  oil,  by  the 
sample  then  exhibited,  for  which  the  plaintiffs  were  to  give 
their  note  at  three  months,  and  as  the  barrels  contained 
different  quantities,  in  order  to  ascertain  the  amount  for  which 
the  note  should  be  given,  it  was  agreed  that  each  barrel  should 
contain  an  average  of  forty  gallons,  in  all  four  thousand  gal- 
lons, and  that  they  should  be  subject  to  twenty  shillings 
storage  until  called  for.  When  the  plaintiffs  called  for  the 
oil  the  defendants  delivered  one  hundred  barrels,  containing 
eighteen  hundred  and  eighty-one  gallons.  The  diminution 
was  caused  by  leakage.  In  an  action  to  recover  the  deficiency, 
it  was  held  that  the  contract  was  executory,  not  executed,  and 
the  plaintiffs  could  recover  the  amount  specified  in  the  con- 
tract. 

In  Russe/t  v.  Carrington,  42  i\^.  Y.  118,  there  was  a  sale  of 
part  of  a  cargo  of  grain  stored  in  an  elevator.  Cnshing  v. 
Breed,  14  Allen  376,  is  a  similar  case.  In  both  it  was  held 
that  the  order  on  the  superintendent,  or  person  in  charge  of 
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the  elevator,  to  hold  and  deliver  the  grain  subject  to  the  order 
of  the  purchaser,  manifested  an  intent  to  pass  the  title,  and 
rendered  the  transaction  an  executed  contract,  without  actual 
separation  or  delivery  of  the  property.  The  grain  was  not 
in  the  actual  possession  of  the  seller,  but  of  his  agent ;  the 
order  upon  the  agent  and  acceptance  by  him  was  all  the  de- 
livery that  could  conveniently  be  made,  and  the  grain,  after 
the  order  was  given  and  accepted,  was  not  in  the  possession 
or  under  the  control  of  the  seller ;  nor  was  there  anything 
fiu'ther  for  him  to  do.  In  the  latter  case,  the  distinction  is 
well  stated  between  that  and  the  class  of  cases  where  the  ven- 
dor himself  retains  the  possession,  because  there  is  something 
more  to  be  done  by  him,  such  as  measuring,  weighing  or 
marking,  as  where  an  entire  bulk  is  delivered  to  the  vendee 
in  order  that  he  may  make  the  separation  himself.  It  was 
also  said  in  this  case,  that  a  tenancy  in  common  resulted  from 
the  method  of  storing  in  the  elevator,  which  had  been  agreed 
upon  by  the  parties,  and  superseded  the  necessity  of  measur- 
ing, weighing  or  separating  the  part  sold.  The  peculiar 
position  of  grain  in  elevators,  the  mixed  property  of  different 
owners  stored  in  large  quantities,  the  convenience  and  neces- 
sity of  selling  while  in  storage  for  future  shipments  and  for 
advances,  may  require  some  modification  by  custom  of  the 
rule  that  has  been  applied  to  ordinary  cases  of  sales  of  smaller 
quantities  from  the  mass. 

Chapman  v.  Shepard,  39  Conn.  413,  goes  to  the  extent 
that  the  rule  of  law,  that  upon  the  sale  of  a  portion  of  a  large 
bulk,  the  contract  remains,  in  judgment  of  law,  executory  until 
the  portion  sold  is  severed  and  separated  for  the  purchaser 
from  the  mass,  is  limited  to  cases  where  the  articles  differ 
from  each  other  in  quantity,  quality  or  value,  so  that  they 
must  be  selected  to  be  distinguished,  and  does  not  apply  to 
cases  of  sales  of  part  of  an  ascertained  mass  of  uniform  quality 
and  value.  See  also  Waldron  v.  Chase,  37  Me.  414,  which 
is  qualified  and  distinguished  in  the  later  case  of  3Iorrison  v. 
Dinc/Iey,  63  Me.  553,  where  the  simple  fundamental  rule 
applicable  to  sales  of  chattels  not  specific  is  clearly  asserted. 
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In  our  state  the  general  principle  ■was  incidentally  referred 
to  in  Thompson  v.  Conover,  3  Vroom  466,  and  more  directly 
in  Boswell  v.  Green,  1  Dutcher  390.  In  the  latter  case  there 
was  a  sale  by  debtors  to  a  creditor  of  all  their  coal  lying  upon 
a  wliarf,  by  a  bill  of  sale,  an  order  for  delivery  accepted,  and 
possession  given  by  the  wharfingers  prior  to  a  levy  by  the 
sheriff  at  the  suit  of  other  creditors.  This  sale  was  clearly 
completed  within  all  the  cases  that  have  been  cited.  A  like 
case  is  Macomber  v.  Parker,  13  Pick.  175. 

The  conclusion  to  which  all  the  cases  tend  is,  that  where 
there  is  a  contract  for  the  sale  of  a  certain  quantity  of  goods 
in  general,  a  smaller  from  a  greater  quantity  in  bulk,  without 
a  special  identification  of  them  or  an  appropriation  of  them 
to  the  contract,  it  is  an  executory  agreement,  and  the  property 
does  not  pass  until  such  appropriation  is  made,  unless  there 
be  a  clearly-expressed  intention  to  make  the  sale  of  the  arti- 
cles complete  and  absolute.  Campbell  v.  3Iermy  JDock^,  14 
a  B.  {X.  8.)  412;  Aldridge  v.  Johnson,  7  E.  &  B.  885; 
Young  v.  Matthews,  L.  R.,  2  C.  P.  127  ;  Martineau  v.  Kitch- 
ing,  L.  E.,  7  Q.  B.  436 ;  Riddle  v.  Varnum,  20  Pick.  280 ; 
Keelerv.  Goodicin,  111  3Iass.  490  ;  1  Pars,  on  Cont.,  §  527; 
Story  on  Sales,  §  352,  d'c.  ;  Hilliard  on  Sales,  135-147  ;  Ben- 
jamin on  Sales,  §§  310,  334,  352,  d'c;  2  Schouler^s  Pers. 
Prop.  244,  &c. 

Jn  the  present  case,  the  two  hundred  bushels  of  corn  were 
to  remain  in  bulk,  and  an  undistinguished  part  of  the  five  hun- 
dred bushels,  until  they  were  hardened  ;  then  they  were  to  be 
weighed  or  measured  and  delivered  by  the  vendor  to  the 
vendee.  There  was  no  bill  of  sale,  no  receipt,  no  delivery,  no 
statement  as  to  whose  should  be  the  risk,  no  special  appro- 
priation, no  fact  but  payment  to  indicate  a  purpose  to  make 
an  immediate  and  absolute  sale  of  the  corn.  There  were,, 
therefore,  no  facts  in  the  case  from  which  a  jury  could  legally 
infer  that  the  contract  was  complete  in  law. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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HAXXAH   QUICK  v.  CATHARINE   CORLIES,  ADMINISTRA- 
TRIX, &c. 

1.  Statutory  provisions  designed  for  tlie  benefit  of  individuals  may  be 
waived. 

2.  The  statute  of  limitations  may  be  waived  by  those  who  assent  in  legal 
form,  and  when  acted  upon,  such  waiver  becomes  an  estoppel  to  plead 
the  statute. 


On  rule  to  show  cause  why  a  new  trial  should  not  be- 
granted. 

The  plaintiif  brought  an  action  of  debt  against  the  defend- 
ant on  a  sealed  bill  or  agreement,  wherein  Joseph  A.  Corlies 
promised  to  pay  Hannah  Quick,  the  plaintiff,  one  day  after 
date,  the  sum  of  §500,  not  to  draw  interest  until  his  (Corlies') 
death  ;  "  and  it  is  not  to  outlaw  by  the  statute  of  limitations,, 
value  received."     Dated  December  loth,  1854. 

Joseph  Corlies  died  February  4th,  1875.  This  action- 
was  brought  by  the  plaintiff  against  his  administratrix,  in^ 
September,  1875. 

The  defendant  pleaded  the  statute  of  limitations.  The 
court  ruled  that  the  clause  waiving  the  statute  did  not  deprive 
the  defendant  of  her  defence  of  the  legal  limitation  to  an 
action  on  the  sealed  obligation,  and  a  verdict  was  rendered  for 
the  defendant.  A  rule  to  show  cause  why  a  new  trial  should 
not  be  granted  was  allowed  at  the  circuit,  and  the  motion  to 
make  the  rule  absolute  was  argued  in  this  court. 

Argued  at  June  Term,  1876,  before  Beasley,  Chiee' 
Justice,  and  Justices  Scudder,  Dixon  and  Reed,. 

For  the  plaintiff,  Joel  ParJcer. 

For  the  defendant,  G.  C.  JBeekman. 
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The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  This  obligation  being  under  seal,  the  action 
upon  it  must  be  commenced  within  sixteen  years  next  after 
the  cause  of  action  shall  have  accrued,  and  not  after,  by  the 
statute  of  limitations  of  our  state.  As  it  was  payable  one  day 
after  date,  the  time  expired  in  1870,  and  the  action  was  not 
brought  until  1875.  The  suit  is,  therefore,  barred  by  the 
statute,  unless  it  be  saved  by  the  clause  that  the  claim  "  is  not 
to  outlaw  by  the  statute  of  limitations." 

It  is  said  that  this  clause  is  of  no  legal  effect,  because  it 
avoids  the  express  terms  of  a  statute  by  private  agreement, 
and  is  against  the  policy  of  the  law. 

The  general  rule  is,  that  no  contract  or  agreement  can 
modify  a  law,  but  the  exception  is,  that  where  no  principle  of 
public  policy  is  violated,  parties  are  at  liberty  to  forego  the 
protection  of  the  law.  Statutory  provisions  designed  for  the 
benefit  of  individuals,  may  be  waived,  but  where  the  enact- 
ment is  to  secure  general  objects  of  policy  or  morals,  no  con- 
sent will  render  a  non-compliance  with  the  statute  effectual. 
^edg.  on  Stat,  and  Const.  Laio  109-421.  This  statute, 
limiting  a  time  within  which  action  shall  be  brought,  is  for 
the  benefit  and  repose  of  individuals  and  not  to  secure  general 
objects  of  policy  or  morals.  Its  protection  may,  therefore,  be 
waived  by  those  who  assent  in  legal  form,  and  when  acted 
upon,  such  waiver  becomes  an  estoppel  to  plead  the  statute. 
Thus  it  is  said  in  Cowart  v.  Perrine,  6  C.  E.  Green  101,  that 
a  defendant  who  has  agreed  not  to  set  up  the  statute  of  limi- 
tations, shall  not  be  allowed  to  do  it ;  that  such  agreement, 
although  it  does  not  amount  to  a  new  promise,  will  operate 
by  way  of  estoppel,  in  cases  where  the  statute  has  not  fully 
run,  and  the  plaintiff  forebore  to  sue  in  consequence  of  the 
promise.  This  rule  is  not  confined  to  courts  of  equity,  which 
follow  courts  of  law  in  giving;  effect  to  this  statute. 

In  Gaylord  v.  Van  Loan,  15  Wend.  308,  and  Bloodgood  v. 
The  Utica  Ins.  Co.,  4  Wend.  652,  where  there  were  stipula- 
tions not  to  plead  the  statute,  made  jjrevious  to  its  attaching. 
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it  Avas  held,  where  the  limitation  was  pleaded,  that  an  estoppel 
arose  from  the  stipulation. 

So  in  Randon  v.  Toby,  11  How.  493,  where  notes  were  past 
due  and  an  extension  of  time  granted,  without  reneM^al,  by  a 
written  agreement,  which  stated  that  no  advantage  should  be 
taken,  or  any  plea  of  the  statute  of  limitations  be  made  to 
avoid  the  payment  of  said  notes,  but  they  should  be  and  re- 
main in  as  full  force  and  effect  as  though  they  were  renewed, 
it  was  decided  that  the  agreement  operated  by  way  of  estoppel 
in  pais  to  a  defence  under  the  statute  of  limitations.  It  is 
also  said  that  the  plea  of  the  statute  is  a  breach  of  the  agree- 
ment, and  to  avoid  circuity  of  action  it  may  be  set  up  in 
avoidance  of  the  plea. 

Warren  v.  Walker,  23  Me.  453,  was  a  suit  for  a  bill  of  lum- 
ber purchased  December  9th,  1835.  On  December  7th,  1841, 
the  defendant  signed  an  agreement  in  these  words  :  "  I  hereby 
waive  all  defence  wdiich  I  might  otherwise  have  to  the  above 
bill  by  law,  under  and  by  virtue  of  any  statute  of  limi- 
tations." The  court  said  this  must  be  understood  to  be  an 
agreement  never  to  set  up  any  such  defence. 

Tiie  same  principle  and  construction  are  found  in  other 
cases.  Webber  v.  Williams  College,  23  Pich.  302  ;  Hodgclon 
V.  Chase,  29  Me.  47  ;  Lade  v.  Trill,  6  Jiir.  272  ;  Waters  v. 
Earl  of  I  hanet,  2  Ad.  &  El.  757.  All  hold  that  the  statute 
may  be  waived,  and  if  for  a  valuable  consideration  or  acted 
upon  by  others,  the  stipulation  will  be  enforced,  and  answer 
the  plea  of  the  statute. 

The  Circuit  Court  erred  in  deciding  that  this  agreement 
Avas  not  sufficient  evidence  of  a  waiver  of  the  statute  of  limi- 
tations, and  the  rule  for  a  new  trial  is  made  absolute. 
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THE  STATE,  EX  REL.  JOHN  B.  HAIGHT,  v.  JAMES  H.  LOVE. 

1.  Wlicre  the  commencement  of  an  official  term  is  not  otlierwise  fixeJ, 
the  term  begin.s  as  soon  as  tlie  appointee  is  aiitliorized,  by  iiis  own 
action,  to  legally  assume  the  dnties  of  his  office,  and  not  merely  when 
he  actually  enters  upon  the  office. 

2.  Under  the  second  section  of  the  supplement  to  the  charter  of  Jersey 
City,  approved  March  24th,  1873,  [Pamph.  L.  400,)  the  mayor's 
power  to  veto  extends  only  lo  such  action  of  the  city  boards  as  par- 
takes of  a  legislative  character,  and  not  to  the  appointment  of  city  col- 
lector. 

.3.  When  a  board  has  completely  exercised  its  power  of  appointing  a 
person  to  an  office,  and  that  person  is  not  removable  at  the  will  of  the 
board,  a  rescission  of  tlie  appointment  will  not  affect  the  right  to  the 
office. 

•4.  Th.e  power  to  remove  an  officer  "for  cause,"  can  be  exerted  only  for 
just  cause,  and  after  the  officer  has  had  an  opportunity  for  defence. 


On  demuiTer  to  quo  warranto. 

Argued  at  June  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixox  and  Reed. 

For  the  relator,  James  B.  VredenburgJi . 

For  the  defendant,  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  Attorney-General,  at  the  instance  of  John 
B.  Haight,  the  relator,  filed  an  information  in  the  nature  of  a 
writ  of  quo  warranto,  against  the  defendant,  James  H.  Love, 
for  the  purpose  of  testing  the  right  of  the  defendant  to  the 
office  of  city  collector  of  Jersey  City. 

The  information  sets  out,  as  the  basis  upon  which  the  de- 
fendant rests  his  claim  to  the  office,  the  following  facts  :  That 
the  defendant  was  appointed  city  collector  on  May  7th,  1872, 
under  the  charter  of  Jersey  City,  passed  March  31st,  1871, 
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\>y  force  of  which,  his  term  of  office  was  to  commence  on  the 
third  Tnesday  of  May,  and  continue  for  one  year,  or  until 
his  successor  should  qualify  ;  that  on  April  10th,  1873,  he 
Avas  again  appointed  city  collector  by  the  Board  of  Finance  and 
Taxation  of  the  city,  under  a  supplement  to  the  charter,  ap- 
proved March  24t]i,  1873,  by  which  it  was  enacted  that  that 
board  should  appoint  a  city  collector,  who  should  hold  his 
office  for  the  term  of  three  years,  and  that  the  term  of  office 
of  the  tlien  present  city  collector  should  expire  as  soon  as  the 
city  collector  to  be  designated  under  that  act  was  appointed 
and  qualified  ;  that  under  that  last  appointment,  he  took  the 
oath  of  office  April  14th,  1873,  and  gave  the  bond  required 
of  him  for  the  faithful  performance  of  his  official  duties  on 
May  15th,  1873;  that  on  April  6th,  1876,  the  Board  of 
Finance  and  Taxation  did  again  appoint  the  defendant  to  the 
same  office,  for  a  further  term,  under  which  appointment  he, 
on  April  7th,  1876,  took  the  official  oath. 

The  information  impugns  the  validity  of  the  last  appoint- 
ment, upon  the  ground  that  the  action  of  the  board  in  making- 
it  was  never  presented  to  the  mayor  of  the  city  for  his  ap- 
proval or  veto,  and  was  never  approved  by  him  ;  and  the 
further  ground  that  the  preceding  term  of  the  defendant  did 
not  expire  until  April  14th,  1876 ;  and  on  or  before  April 
12th,  1876,  the  term  of  office  of  three  members  of  the  Board 
of  Finance  and  Taxation,  which  consisted  of  only  five  mem- 
bers, expired,  and  consequently  that  board  had  not  the  right 
of  appointment;  and  on  the  13th  of  April,  A.  d.  1876,  the 
board,  composed  of  the  two  members  holding  over  and  the 
three  new  members,  rescinded  his  ap|X)intment  and  appointed 
the  relator  as  city  collector. 

To  this  information  the  defendant  demurs,  and  insists  that 
the  facts  alleged  show  his  right  to  the  office,  the  reasons  urged 
to  the  contrary  notwithstanding. 

In  examining  the  issues  thus  raised,  the  first  point  to  be 
determined  is,  the  exact  time  of  the  ending  of  the  defendant's 
term  under  his  appointment  of  April  10th,  1873.  By  the 
supplement  of  1873,  he  was  to  hold  his  office  for  the  term  of 
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three  years.  It  therefore  ended  three  years  after  it  began. 
"When  did  it  begin  ?  The  relator  insists  that  it  did  not  begin 
until  the  expiration  of  the  term  that  preceded  it,  which,,  by 
the  supplement,  was  to  expire  when  the  collector  designated 
under  it  was  appointed  and  qiuilified  ;  and  that  as  the  defend- 
ant, being  so  designated,  did  not  qualify  before  April  14th, 
1873,  (when  he  took  the  oath  of  offixje,)  therefore  his  new  term 
did  not  begin  before  that  date,  and,  consequently,  did  not  end 
before  April  14th,  1876,  prior  to  which  the  Board  of  Finance 
was  changed. 

Inasmuch  as  the  cliarter,  although  it  provides  that  the  ap- 
pointee, before  entering  upon  the  duties  of  his  office,  shall 
take  an  official  oath,  does  not  expressly  fix  the  commencement 
of  his  term,  such  commencement  must  be  ascertained  by  the 
application  of  some  general  principle.  What  that  principle 
should  be  is  a  subject  which  does  not  seem  to  have  received 
much  judicial  consideration.  Of  the  cases  to  which  we  are 
referred  by  counsel  for  the  relator  as  sustaining  the  rule  he 
contends  for,  only  one,  that  of  Brodie  v.  Campbell,  17  Ccd. 
11,  has  any  relevancy,  and  even  in  that,  the  rule  was  not 
necessary  for  the  decision.  The  question  there  was,  whether 
the  election  at  which  Brodie  had  been  elected,  or  that  at  which 
Campbell  had  been  elected,  was  the  ooe  next  preceding  the 
end  of  Norton's  term.  Brodie  had  been  chosen  in  Scj^tember, 
1859,  and  Campbell  in  November,  1860.  Norton  had  been 
elected  September  7th,  1854  ;  his  commission  had  been  issued 
bv  the -governor,  December  26th,  1854,  and  he  liad  taken  the 
oath  of  office  January  2d,  1855,  and  his  term  was  six  years. 
The  court  held  that  Campbell's  election,  and  not  Brodie's, 
was  that  which  the  more  closely  preceded  the  expiration  of 
Norton's  term.  But  it  is  evident  tliat  this  result  followed 
whether  the  issuance  of  the  commission  or  the  taking  of  the 
official  oath  marked  the  beginning  of  the  term  ;  whether  it 
ended  December  26th,  1860,  or  January  2d,  1861,  and  on 
the  former  gi'ound,  I  think,  the  decision  was  right.  The 
judges,  indeed,  in  deciding  the  cause,  expressed  the  opinion 
tlmt  Norton's  term,,  or  full  term,  as  Field,  C.  J.,  speaks  of  it, 
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•commenced  with  his  qualification,  he  having  qualified  within 
the  ten  days  allowed  by  law  for  that  purpose,  after  the  receipt 
of  the  commission  ;  but  in  their  opinions,  they  intimated  sev- 
eral reasons,  which,  I  think,  made  the  adoption  of  a  different 
rule  more  consonant  with  public  policy.  "  The  record  in  the 
office  of  the  Secretary  of  State,"  says  Chief  Justice  Field, 
^'  will  show  when  the  commission  issued,  and  upon  that 
record,  the  governor  will  be  presumed  to  act,  when  notifying 
the  public  by  his  proclamation,  of  the  offices  to  be  filled  at 
any  given  election."  Baldwin,  J.,  in  the  same  case  said,  "  It 
is  unreasonable  to  suppose  that  the  legislature  designed  to  fix 
the  commencement  of  the  term  at  an  earlier  period  than  that 
at  which  the  incumbent  could  enter  upon  the  office.  *  * 
*  *  AVe  do  not  mean  to  say  that  a  person  ap])ointed 
to  a  vacancy  may  delay  to  qualify  as  long  as  he  chooses,  and 
then  fix  his  regular  term  from  the  act  of  qualification,  for  that 
would  be  to  perpetuate  the  office  in  himself;  *  *  * 
but  that  the  rule  in  this  case  is,  that  the  new  term  com- 
mences Avith  the  qualification,  the  modification  of  the  proposi- 
tion being  that  this  qualification  must  not  be  unreasonably 
deferred." 

The  objections  against  the  rule  relied  upon  by  the  relator, 
are  that  it  makes  the  term  of  office  ascertainable  only  by  refer- 
ence to  an  act  in  pais,  of  which  the  officers  concerned  in  the 
selection  of  a  successor  would  generally  have  no  knowledge, 
and  perhaps  no  accurate  means  of  information  ;  that  it  leaves 
the  beginning  and  ending  of  the  term  to  be  fixed,  not  by  the 
appointing  power,  but  by  the  appointee,  and  so  in  many  cases 
enables  the  appointee  to  extend  the  legal  tenure  of  his  predeces- 
sor, without  abridging  his  own.  Such  a  power  would  be 
liable  to  great  abuse  in  the  case  of  an  officer  re-appointed  to 
the  same  office.  Nor  does  the  modification  suo^gested  that  the 
qualification  must  not  be  unreasonably  deferred,  evade  the 
objections.  "  Unreasonably  "  is  an  elastic  expression,  and 
only  mitigates,  does  not  remove,  the  evils.  The  tenure  of 
public  offices  should  be  rendered  as  definite  as  possible. 

In  my  judgment,  the  true  rule  is,  that  as  soon  as  the  ap- 

YOL.  X.  B 
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pointee  is  authorized  by  his  own  action  to  legally  assume  the 
duties  of  his  office,  then  his  term  should  be  regarded  as  begun^ 
unless  some  other  period  is  clearly  fixed  by  the  proper  au- 
thority. That  the  term  of  his  predecessor  lawfully  continues- 
until  he  does  actually  assume  those  duties,  seems  to  me  in  uo' 
wise  to  militate  with  this  principle.  There  is  not  the  slightest 
inconsistency  between  the  right  to  enter  upon  an  office  being 
vested  in  one  person,  and  the  right  to  hold  the  office,  until 
such  entry,  being  vested  in  another.  The  terms  of  both^ 
indeed,  run  together,  but  those  terms  are  not  incongruous,  and 
the  very  act  which  alone  could  render  them  conflicting — entry 
by  the  owner  of  the  later  term — ends  the  earlier  one.  By  this- 
principle,  the  beginning  of  an  official  term  otherwise  unde- 
fined, is  made  dependent  upon  the  will  of  the  appointing 
powers,  and  is  ascertainable  by  reference  to  the  records  of  their 
proceedings,  and  the  person  chosen  is  left  to  be  impelled  by 
his  interest  to  put  himself  forthwith  in  compliance  with  the 
will  of  those  who  have  chosen  him.  The  rule  thus  stated 
coincides  with  the  rule  adopted  for  determining  the  com- 
mencement of  an  estate  for  years  in  lands,  to  which  such  terms 
of  office  bear  some  analogy.  An  instrument  reciting  that  "  A 
does  this  day  agree  to  let  to  B  certain  premises  for  the  term 
of  ten  years,"  was  held  to  be  a  present  demise  of  a  term  com- 
mencing forthwith.  Staniforth  v.  Fox,  7  Bing.  590,  and  cases 
cited. 

Hence,  I  conclude  that  when  on  April  10th,  1873,  the 
Board  of  Finance  appointed  the  defendant  city  collector  for  a 
term  of  three  years,  without  naming  any  day  for  the  begin- 
ning of  the  term,  and  none  being  named  in  the  charter,  the 
term  during  which  he  might  lawfully  hold  the  office  under 
,  that  appointment,  began  on  that  day,  and,  consequently,  ended 
with  the  close  of  April  9th,  1876. 

By  a  supplement  to  the  city  charter,  approved  ^Marcli  27th, 
1874,  it  was  enacted  "that  the  term  of  office  of  each  of  the 
present  members  of  the  Board  of  Finance  and  Taxation  shall 
expire  on  the  second  Monday  of  April  next ;  and  thereafter 
said  board  shall   consist  of  five  persons,       *       *       *       * 


XOYEMBER  TERM,  1876.  19> 

Haight  V.  Love. 

two  of  whom  shall  hold  office  for  one  year,  and  three  for  two' 
years ;  and  whose  terra  of  office  shall  commence  on  the  said 
second  Monday  of  April  next.  *  *  *  *  Persons 
chosen  to  succeed  incumbents  shall  hold  office  for  two  years." 
The  second  Monday  of  A})ril  in  that  year  was  April  13th, 
and  the  term  of  the  three  members  commencing  on  that  day 
and  continuing  two  years — /.  e.,  both  by  common  law  and  ex- 
press statute,  calendar  years — would  expire  with  the  close  of 
April  12th,  1876,  as  alleged  in  the  information,  and  conse- 
quently it  appears  that  the  persons  who  composed  the  board 
at  the  time  of  the  defendant's  last  appointment,  April  6th, 
1876,  likewise  composed  it  at  the  expiration  of  his  then  exist- 
ing term,  April  9th,  1876,  and  had  the  right  to  select  the 
officer  for  the  succeeding  term. 

It  is,  however,  further  objected  to  the  validity  of  this  ap- 
pointment, that  it  was  not  presented  to  the  mayor  of  Jersev 
City  for  his  approval  or  veto,  and  was  never  in  fact  approved 
by  him.  The  statute  relied  on  to  support  this  objection  is  the 
second  section  of  a  supplement  to  the  city  charter,  ajiproved 
March  24th,  1873,  which  enacts  "that  the  mayor  shall  have 
power  to  veto  the  action  of  any  board  within  ten  days  there- 
after ;  and  all  ordinances  and  resolutions  shall  be  certified  and 
forwarded  to  the  mayor,  as  now  required  by  law  ;  and  unless 
said  board  shall,  by  a  two-thirds  vote,  at  its  next  meeting  after 
receiving  notice  thereof,  vote  to  sustain  said  action,  notwith- 
standing said  veto,  said  action  shall  be  void."  Tlie  word 
"  action  "  used  in  this  section,  is,  standing  alone,  of  very 
wide  import,  but  it  cannot  receive  such  interpretation  here. 
The  adoption  of  a  motion  to  lay  on  the  table  or  to  adjourn,, 
would  be  the  action  of  the  board,  but  certainly  such  action 
Avas  not  designed  to  be  subject  to  the  mayor's  veto.  The  word 
must  be  here  limited  to  those  classes  of  actions  which  are 
directed  to  be  certified  to  the  mayor,  viz.,  resolutions  and 
ordinances.  The  Board  of  Finance  does  not  act  by  ordinance, 
and  therefore  the  question  is,  whether  the  appointment  of  citv 
collector  is  embraced  within  the  class  of  actions  here  denomi- 
nated resolutions. 
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Statutes  similar  to  the  present  have  been  in  the  courts  of 
this  state  before,  for  construction.  In  State  v.  Neicark,  1 
Dutcher  399,  Vredenburgh,  J.,  in  delivering  the  opinion  of 
the  court,  considers  them  as  resembling  the  veto  clauses  in  the 
state  and  federal  constitutions,  and  says  that  they  make  the 
mayor  a  distinct  and  separate  branch  of  the  legislative  power, 
and  that  the  resolution  can  have  no  vitality  until  the  legisla- 
tive power  of  the  mayor  has  been  invoked  upon  it.  In  a  later 
case,  Howeth  v.  Jersey  City,  1  Vroom  93,  the  same  learned 
judge  limits  the  power  of  veto  to  the  final  law,  and  fortifies 
his  opinion  by  remarking  that  the  section  then  under  consid- 
eration, by  which  the  right  of  veto  was  given,  provided  that 
if  the  resolution  or  ordinance  were  passed  over  the  veto  by 
two-thirds  of  the  council,  it  should  take  eflPect  as  a  law,  and  if 
not  returned  l\y  the  mayor  within  a  ])rescribed  time,  it  should 
become  a  law.  Like  phraseology  exists  in  the  twenty-third 
section  of  the;  present  charter  of  Jersey  City,  and  with  that 
section  must  this  second  section  of  the  supplement  of  1873 
be  construed,  in  order  to  correctly  reach  the  purpose  of  the 
legislature.  Indeed,  it  is  only  on  the  theory  that,  by  this 
second  section,  the  legislature  intended  to  confer  upon  the 
mayor  the  same  rights  and  powers  over  the  action  of  all  the 
other  boards  as,  under  that  twenty-third  section,  he  had  over 
the  action  of  the  Board  of  Aldermen,  that  the  necessity  of 
formal  presentation  to  him  as  a  pre-requisite  to  the  validity  of 
such  action,  can  be  established.  I  think,  therefore,  that  only 
those  acts  of  the  Board  of  Finance  which  partake  of  a  legis- 
lative character,  are  subject  to  the  mayor's  veto,  and  that  his 
negative  does  not  extend  to  the  mere  appointment  of  the  city 
collector. 

The  justness  of  this  conclusion  is  seen  also  on  considering 
the  inaptitude  of  the  word  "  resolution  "  to  signify  the  election 
of  an  officer.  AVhile,  indeed,  an  officer  may  be  chosen  by 
resolution,  such  a  mode  is  rarely  adopted.  Usually  a  vote  by 
ballot  or  vivcl  voce,  indicates  the  choice.  And  though  it  is 
quite  clear  that  the  legislature  did  not  intend  to  make  the 
mayor's  power  dependent  on  the  form  in  which  the  boards 
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acted,  it  is  almost  equally  sure  that  they  did  not  mean  to 
extend  his  power  beyond  such  action  as  usually,  in  organized 
assemblies,  takes  the  form  of  resolution  or  ordinance. 

Besides,  the  course  now  contended  for  by  the  relator  is  an 
inversion  of  the  common  practice,  when  an  individual  and  a 
board  or  body  of  several  are  to  unite  in  tlie  selection  of  an 
officer.  Almost  univ^ersally  the  individual  nominates  and  the 
board  ratifies  or  rejects.  But  here,  it  is  claimed,  the  board  is 
to  nominate  and  the  individual  is  to  ratify  or  reject.  The 
legislature,  of  coarse,  might  adopt  such  a  scheme,  but  I  think 
when  they  do,  they  will  make  it  known  in  language  more 
explicit  than  that  used  in  this  charter. 

The  relator  further  insists  that  the  rescission  of  the  defend- 
ant's appointment  on  April  loth,  1876,  terminated  his  rights 
under  it.  This  contention  also  must  fail.  \Yhat  I  have 
already  said  shows  my  conviction  that  the  choice  of  the  Board 
of  Finance  was  alone  necessary  to  the  apj^ointment  of  the 
defendant,  and  the  language  of  Chief  Justice  Marshall,  in 
Ilarbnry  v.  3Iadison,  1  Cranch  137,  157,  is  here  applicable: 
"  Some  point  of  time  must  be  taken  when  the  power  of  the 
executive  over  an  officer  not  removable  at  his  will,  must  cease. 
That  point  of  time  must  be  when  the  constitutional  power  of 
appointment  has  been  exercised.  And  this  power  has  been 
exercised  when  the  last  act  required  from  the  person  possess- 
ing the  power  has  been  performed."  On  A])ril  13th,  1876, 
not  only  had  the  last  act  of  the  appointing  power  been  per- 
formed, but  the  defendant  had  actually  taken  the  oath  of 
office  and  entered  upon  his  duties.  Tlie  power  of  rescission 
then  was  clearly  gone.  The  counsel  for  the  relator  suggested 
that  as  the  defendant  had  not  yet  given  an  official  bond,  and 
the  Board  of  Finance  had  not  taken  final  action  in  fixing  the 
amount  of  bond  to  be  required,  the  appointment  was  still  in- 
complete. But  neither  the  charter  nor  any  action  of  the 
Board  of  Finance  made  any  of  these  things  conditions  pre- 
cedent, either  to  the  vesting  of  right  to  the  office  or  to  the 
actual  entry  upon  its  duties.  A  faikire  to  give  such  bond  as 
might  be  required,  would  doubtless  furnish  cause  for  removal. 
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but  removal  was  necessary  to  end  his  title.  Nor  can  tliis 
rescission  be  regarded  as  a  valid  removal.  The  section  under 
which  the  defendant  was  appointed,  gave  the  board  power  to 
remove  "  for  cause."  The  cause  intended  is  just  cause,  and 
tlie  power  may  be  exerted  only  after  the  officer  has  had  op- 
portunity for  defence.  Such  has  been  the  well-settled  law 
since  the  resolutions  in  Bagr/s  case,  11  Rap.  93,  corrected  and 
so  established  by  Lord  Mansfield's  opinion  in  Bex  v.  RicJi- 
ardsoyi,  1  Burr.  517. 

It  is  not  pretended  that  there  was  any  just  cause  for  re- 
moving the  defendant,  or  that  he  had  any  opportunity  to  be 
heard  before  his  appointment  was  rescinded.  Hence,  that 
rescission  can  derive  no  efficacy  from  this  power  of  removal. 

I  conclude,  therefore,  that  the  information  sets  out  a  valid, 
title  to  the  office  of  city  collector  vested  in  the  defendant,  and 
alleges  no  lawful  reason  for  ousting  him. 

Judo-ment  should  be  entered  in  favor  of  the  demurrant. 


STEWART  BROWN  v.  ROBERT  McINTOSH. 

Money  paid  usuriously  may  be  recovered.     The  rule  is  not  clianged    by 
the  present  usury  act. 

The  plaintiff  sued  to  recover  three  distinct  claims.  One 
was  for  money  paid  usuriously  upon  various  loans  by  plaintiff 
to  the  defendant.  The  amount  so  paid  was  $46.75.  At  the 
trial  at  the  Monmouth  Circuit,  the  court  charged  that  this 
amount  so  paid  could  be  recovered,  to  which  charge  an  excep- 
tion was  taken. 

The  case  is  certified  to  this  court  for  its  advisory  opinion, 
whether  the  bonus  or  illegal  interest  claimed  in  the  plaintift''s 
declaration,  is  a  legal  charge  against  the  defendant. 

Argued  at  June  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixox  and  Reed. 
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For  the  jjlaintiff,  George  C.  Beehnan. 

For  the  defendant,  Chi/ion  Bobbins. 

The  opinion  of  the  court  was  delivered  by 

Rr:ED,  J.  Tliis  claim  for  the  recovery  of  money  usuriously 
paid,  on  first  impression  seems  to  encounter  two  fundamental 
maxims  of  the  common  law. 

As  it  was  apparently  paid  voluntarily,  the  rule  volenti  non 
Jit  injuria  would  appear  to  forbid  its  recovery. 

As  it  was  paid  in  contravention  of  the  provision  of  a  statute, 
the  maxim  in  pari  delicto  potior  est  conditio  dejendentis,  would 
appear  to  place  another  obstacle  in  the  way  of  any  remedy  for 
a  party  to  the  payment. 

Indeed,  it  is  reported  that  Treby,  C.  J.,  in  the  year  1693, 
on  these  two  maxims,  ruled  that  for  money  usuriously  paid, 
indebitatus  as8U)npsit  would  not  lie.  Tomkins  v.  Bernet,  1 
Salk.  22. 

In  the  year  1734,  however,  Lord  Chancellor  Talbot,  in  the 
case  of  Bosanquet  v.  Dashwood,  decreed  that  the  receiver  of 
money  paid  usuriously  should,  in  ecpiity,  account.  Cas.  T. 
Talbot  38. 

This  became  the  settled  doctrine  in  equity.  1  Fonbl.  Eq. 
.235  ;  1  Story's  Eq.  Jur.,  §  302. 

As  these  courts  of  equity  recognized  the  doctrine  that  a  per- 
son particeps  criminis  could  ask  for  no  relief,  it  is  apparent 
that  they  must  have  engrafted  upon  the  rule  an  exception 
peculiar  to  equity,  or  else  there  was  a  manifest  incongruity 
between  the  rulings  of  the  courts  of  equity  and  common  law. 

While  Lord  Chancellor  Talbot  noticed  the  case  of  Tomkins 
V.  Bernet  as  an  authority  at  law,  he  did  not  attempt  to  show  that 
the  same  person  could  be  in  pari  delicto  at  law,  and  not  in 
equity,  but  he  announced  generally  the  doctrine  that  in  any 
case  of  opi^ression,  the  party  oppressed  was  not  particeps 
■criminis,  and  he  placed  the  payer  of  usurious  interest  in  that 
•class. 

And  the  grounds  upon  which  courts  of  equity  have  ever 
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since  afforded  relief  to  parties  who  have  paid  money  or- 
pledged  goods,  against  the  provisions  of  the  statute  of  usury,  is,, 
that  the  parties  are  not  in  pari  delicto.  Stori/s  Eq.  Jur.,  §  302. 

This  conflict  between  the  doctrines  announced  by  the  re- 
spective courts  in  the  two  earlier  cases,  disappeared  through 
the  abandonment,  by  the  common  law  courts,  of  the  doctrine 
in  Bernet  v.  Tomkins,  and  their  general  adoption  of  the  prin- 
ciple enunciated  by  Lord  Chancellor  Talbot. 

The  common  law  courts  distinguished  a  class  of  statutes, 
a  payment  made  in  violation  of  the  provisions  of  which 
did  not  fall  within  the  operation  of  the  rule  of  in  pari  delicto. 

The  distinction  is  well  stated  in  note  F  to  the  case  of  Jones 
v.  Barhley,  Doug.  697,  a.  "  Where  the  law  that  creates  the 
ilWalitv  in  the  transaction,  was  desio;ned  for  the  coercion  of 
one  party  and  the  protection  of  the  other,  or  where  one  party 
is  the  principal  offender  and  the  other  only  criminal,  from  a 
constrained  acquiescence  in  such  illegal  conduct  in  these  cases,, 
there  is  no  parity  of  delictuin  at  all  between  the  parties." 

This  rule  formulates  the  doctrine  resulting  from  the  rulings 
in  a  variety  of  cases,  many  of  them  to  be  found  in  the  notes 
to  3Ierryxceather  v.  Nixan,  2  Smithes  Lead.  Cas.  528. 

Thus  money  paid  as  premium  to  a  lottery-office  keeper,, 
against  the  provisions  of  the' statute  14  Geo.  III.,  ch.  76,  was 
held  recoverable.  "  Here,"  said  Blackstone,  Justice,  (on  the 
part  of  the  insured,)  ''  the  contract  on  which  he  paid  his 
money  is  not  criminal,  but  merely  v^oid."  Jaques  v.  GoUghtly 
2  W.  Black.  1074.  So,  also,  money  paid  by  a  bankrupt  tO' 
a  creditor,  in  excess  of  the  creditor's  share  of  the  estate,  for 
the  purpose  of  inducing  the  creditor  to  sign  the  certificate, 
in  violation  of  the  statute  5  Geo.  II.,  ch.  24,  §  17,  was  held 
recoverable.  Smith  v.  Bromley,  Doug.  695.  So,  also,  money 
paid  by  a  defendant  to  an  informer,  to  compound  a  penalty 
against  the  terms  of  the  statute  of  18  Eliz.,  ch.  5,  §  4,  was 
held  recoverable.      Williams  v.  Hedley,  8  Ead  378. 

In  each  of  these  cases  the  prohibitions  and  penalties  of  the 
statute  were  levelled  at  the  party  who  received  the  money,, 
and  the  court  recognized  a  distinction  between  his  o-uilt  and 
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that  of  the  party  intended  to  be  protected  by  the  statutes,  and 
so  held  them  not  in  pari  delicto. 

In  the  case  of  Browning/  v.  Morris,  Cowp.  790,  Lord 
Mansfield  instanced  some  of  this  class  of  statutes  and  among 
them  named  the  statute  of  usury.  "  These  statutes,"  he  said, 
"  were  made  to  protect  needy  and  necessitous  persons  from  the 
oppression  of  usurers  and  monied  men  who  are  eager  to  take 
advantage  of  the  distress  of  others,  whilst  they,  on  the  other 
hand,  from  the  pressure  of  their  distress,  are  ready  to  come 
into  any  terms,  and  with  their  eyes  open  not  only  break  the 
law,  but  complete  their  ruin." 

The  same  great  jurist  had  before,  in  a  case  tried  before  him 
in  the  year  1760,  criticised  the  case  of  Tomkins  v.  Bernet,  and 
concluded  that  the  reporter,  Salkeld,  gave  false  reasons  for 
supporting  the  judgment  therein.  See  Buller's  note  of  Smith 
V.  Bromley,  Doug.  695. 

It  is  true  that  the  cases  in  which  Lord  Mansfield  expressed 
these  views,  were  not  cases  in  which  the  recovery  of  money 
usuriously  paid  was  sought,  but  they  were  actions  for  the  re- 
covery of  money  paid  in  violation  of  statutes  analogous  to  the 
usury  acts. 

Indeed,  they  were  so  analogous  that  an  admission  of  the 
doctrine  of  Treby,  C.  J.,  defeated  the  recovery  of  the  money 
sued  for  in  the  cases  he  was  then  considering. 

The  cases  were  not  distinguishable,  and  he  was  compelled 
either  to  recognize  or  repudiate  the  doctrine  of  Tompkins  v. 
Bernet,  and  he  did  the  latter.  He  seems  to  have  completely 
exploded  the  ruling  in  that  case.  Lord  Ellenborough,  in 
1807,  in  Williams  v.  Hedley,  spoke  of  the  constant  practice 
to  recover  back  the  excess  beyond  legal  interest.  This  seems 
to  have  since  been  the  undisputed  rule  in  England,  and  it  is 
incorporated  in  the  text  and  notes  of  all  their  books  of 
authority,  both  in  law  and  equity.  2  Saunders^  Plead,  and  Ev.. 
389  ;  2  Chittij  on  Con.  939  ;  notes  to  Fonhl.  Eq.  235. 

It  is  observable  that  the  reasoning  which  relieves  the  payer 
of  the  character  o^  particeps  criminis,  also  takes  his  payment 
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out  of  the  oijeration  of  the  rule  relative  to  voluntary  pay- 
ments. 

No  payment  obtained  through  oppression  or  undue  advan- 
tage is  voluntary,  and  the  law  presumes  every  payment  made 
to  a  person  who  is  by  statute  forbidden  to  receive  it,  where 
the  statute  is  for  the  protection  of  the  payer,  as  made  througli 
oppression  and  undue  advantage. 

Thus,  then,  stood  the  law  in  England  as  to  money  usuri- 
ously  paid  so  long  as  there  were  statutes  under  which  money 
could  be  paid  usuriously,  and  the  courts  of  this  country  have 
generally  followed  the  reasoning  and  result  in  the  English 
•courts.  Schroeppelv.  Cornhir/,  5  Denio  2'S6;  Philanthropic 
Buildinff  Asso.  v.  McKnujht,  35  Penn.  470;  Willie  v.  Green, 
2  N.  Hamp.  333;  Inhabitants  of  Worcester  v.  Eaton,  11 
3fass.  368  ;  The  State  Bai\k  v.  Emminger,  7  Blachf.  105;  Faij 
V.  Lovejoy  ct  al.,  20  Wis.  403 ;  Bond  v.  Jones,  8  Smedes  tt- 
3farsh.  368  ;  2  areenl.  Ev.,  §  121. 

The  defendants,  however,  insist  that  the  right  of  recovery 
•ceased  in  this  state  upon  the  enactment  of  the  first  section  of 
the  supplement  of  1864,  now  the  second  section  of  the  revised 
statute.  It  is  urged  that  the  statute  of  Anne  and  the  statute 
of  this  state,  which,  previous  to  1864,  was  substantially  a 
copy  of  the  English  act,  made  all  notes,  agreements,  &c.,  tainted 
M^th  usury,  void  ;  that  the  present  act  contains  no  similar 
provisions.  I  am  unable  to  understand  how  this  affects  this 
case.  Within  the  meaning  of  the  rule  we  have  been  consid- 
ering, any  payment  made  in  contravention  of  the  provisions  of 
a  statute  is  illegal.  When  the  courts  have  used  the  term  void, 
they  have  meant  that  and  no  more. 

The  first  section  of  the  present  act  forbids  the  taking  of 
more  than  seven  per  cent.  Any  agreement  to  pay  and  anv 
payment  was  expressly  proscribed  and  was  illegal.  2  Chitty 
on  Con. 

In  Crosby  v.  Bennett,  7  Mete.  17,  it  was  held  that  a  person 
who  paid  more  than  six  per  cent,  could  not  recover  back  the 
excess  in  an  action  for  money  had  and  received,  but  it  was  so 
held,  upon  the  ground  that  the  payment  was  not  illegal.    The 
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court  distinguishes  that  case  from  Willie  v.  Green,  2  X. 
Hamp.  333,  where  it  was  held  a  recovery  could  be  had, 
"  because  the  statute  of  New  Hampshire  prohibited  the  taking 
of  more  than  six  per  cent.,  and  thereby  made  it  illegal." 

Under  our  statute,  the  agreement  to  pay  an  excess  of  the 
legal  interest  is  void,  because  forbidden  by  the  act,  and  any 
jDayment  of  such  excess  stands  as  it  always  stood. 

The  supplement  of  1864  only  affects  the  securities  taken 
for  principal,  interest  and  usury,  and  saves  the  securities  to 
the  value  of  the  principal. 

It  is  again  said  that  the  present  statute  provides  a  method 
of  redress  for  a  party  who  has  agreed  to  pay  or  paid  an  excess 
of  interest ;  that  his  remedy  is  to  interpose  it  as  a  defence  to 
an  action  to  enforce  the  contract  upon  which  the  money  has 
been  reserved  or  ]>aid. 

It  is  urged  that  this,  by  implication,  defeats  the  common 
law  remedy  for  money  once  paid. 

Now  it  is  apparent  that  the  general  character  of  the  usury 
act  remains  unaltered. 

It  is  clear  that  the  lender  is  still  forbidden  to  receive  usury. 

It  is  equally  clear  that  the  design  of  the  act  is  now,  as  ever, 
to  protect  the  borrowers.  All  the  reasons  for  allowing  this 
action  still  subsist.  On  common  law  principles  the  remedy 
still  remains,  unless  taken  away  by  the  second  section  of  the 
act.  Wheaton  v.  Hibbard,  20  Johns.  290.  It  does  not  do 
this  by  express  words.  Nor  is  there  any  implication  that  the 
action  is  by  legislative  intent  abolished.  The  design  of  the 
legislature  was  to  modify  the  severity  of  the  punishment  for 
violations  of  the  act.  It  abolished  the  penal  action.  It  re- 
duced the  forfeiture  imposed  upon  the  unpaid  lender  from  an 
entire  loss  to  a  loss  of  all  interest,  leral  and  illey-al. 

It  provided  the  lender  with  a  remedy  for  the  recovery  of 
the  principal  loaned,  where  before  he  had  none.  It  gave  him 
an  action  upon  the  contract,  which  before  had  been  void,  and 
a  right  of  recovery  to  the  amount  that  it  represented  money 
actually  loaned. 

As  the  costs  of  suit  would,  in  some  instances,  equal  the 
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legal  interest  and  usury,  and  so  defeat  the  object  of  the  act,, 
it  was  provided  that  no  costs  should  be  recovered. 

The  concluding  clause  in  relation  to  the  deduction  of  illegal 
interest  previously  paid,  was  introduced  to  make  clear  the 
legislative  intent  that  the  lender  should,  in  such  action,  re- 
cover no  more  than  he  had  in  reality  advanced. 

It  was  to  mark  clearly  that  he  should  gain  no  advantage- 
by  having  previously  received  usury. 

The  design  was  not  to  change  the  character  of  the  payment 
of  usury,  but  to  aiford  the  lender  a  remedy  for  his  principal, 
and  to  regulate  that  remedy  so  as  to  clearly  define  the  limits 
of  his  recovery. 

There  was  no  design  to  cut  off  the  right  to  sue  for  money 
paid  usuriously,  and  I  am  convinced  that  money  so  paid,  under 
our  act  mav  be  recovered. 


THE  NEW  JERSEY  SOUTHERN  RAILROAD  COMPANY  v. 
THE  LONG  BRANCH  COMMISSIONERS. 

1.  A  rannici[)al  corporation,  under  an  authority  to  condemn  lands  for 
public  streets,  has  no  power  to  lay  a  street  longitudinally  over  grounds 
accpiired  by  a  railroad  company,  under  its  charter,  on  which  is  laid  a 
track  in  use  for  the  deposit  and  unloading  of  freight  cars. 

2.  Under  the  condemnation  of  a  right  to  lay  streets  across  a  railroad 
track,  or  to  lay  the  track  of  one  railroad  across  another,  nothing  is 
acquired  but  aright  of  way  ;  the  place  of  crossing  will  remain  in  com- 
mon use  of  the  parties  for  the  exercise  of  their  several  franchises.  A 
right  affecting  so  slightly  the  exercise  of  the  franchises  of  the  cor- 
poration whose  track  is  crossed,  may  be  deduced  from  a  mere  grant  of 
the  power  of  condemnation. 

3.  But  where  the  uses  for  which  the  condemnation  is  prosecuted  are  of 
such  a  nature  as  necessarily  to  require  the  exclusive  possession  and 
occupation  of  the  lands  condemned,  lands  of  a  railroad  company  ac- 
quired under  legislative  authority,  and  in  actual  use  for  corporate 
purposes,  cannot  be  taken  for  sucli  uses  under  the  simple  grant  of  the 
powers  of  condemnation. 

4.  The  power  to  declare  a  forfeiture  of  the  franchises  of  a  corporation  for 
the  non-fulfilment  of  obligations  prescribed  in  its  charter,  is  exclu- 
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sively  in  tlie  st^te,  by  proceedinsrs  directly  for  tlial  purpose.  A  for- 
feiture cannot  be  taken  advantage  of  or  enforced  coliaferally  or 
incidentally,  or  in  any  other  mode  than  by  a  direct  proceeding. 


On  certiorari.  In  matter  of  laying  out  a  street  in  the  village 
•of  Long  Branch. 

This  writ  of  certiorari  is  prosecuted  to  review  the  proceed- 
ings of  "  The  Long  Branch  Police,  Sanitary  and  Improvement 
Commissioners,"  in  opening  and  widening  First  avenue  from 
Depot  avenue  to  Chelsea  avenue.  In  making  this  improve- 
ment, a  strip  of  land  has  been  taken,  thirty-seven  feet  wide 
and  five  hundred  and  fifty  feet  in  length,  in  the  possession 
and  use  of  the  prosecutors,  which  had  been  conveyed  to  the 
Long  Branch  and  Sea  Shore  Railroad. 

The  said  strip  of  land  is  a  portion  of  the  land  acquired  by 
the  Long  Branch  and  Sea  Shore  Railroad  Company,  under 
the  provisions  of  its  act  of  incorporation,  for  the  purposes  of 
using  the  .same  for  the  roadway  of  its  railroad,  authorized  by 
its  act  of  incorporation,  and  is  a  portion  of  its  route  as  indi- 
cated and  laid  down  on  the  survey  thereof  on  file  in  the  office 
of  the  Secretary  of  State,  which  survey  of  its  route  the  said 
The  Long  Branch  and  Sea  Shore  Railroad  Company  was  re- 
quired so  to  file  by  the  provisions  of  its  act  of  incorporation  ; 
and  at  this  point  of  its  said  route,  the  said  railroad  company 
only  acquired  title  to  a  strip  of  land  sixty  feet  in  width, 
though  authorized  by  its  "  act  of  incorporation  "  to  acquire 
title  to  a  strip  one  hundred  feet  in  width. 

The  strip  of  land  in  question  is  about  three  hundred  or 
four  hundred  yards  south  of  the  pa.ssenger  depot  or  terminus 
of  passenger  transportation  of  the  railroad  company's  railroad. 
No  other  use  is  made  by  the  prosecutor  of  the  railroad  lands 
(a  portion  of  which  is  now  proposed  to  be  used  as  a  public 
road),  than  the  unloading  of  freight  cars,  which  are  pushed 
down  there  for  that  purpose  ;  no  passenger  cars  are  there  used, 
mor  has  the  railroad  company  ever  used  its  franchise  of  carry- 
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ing  passengers  at  or  through  this  land.     No  track  is  below 
this  point. 

The  Long  Branch  Coramissionei'S  have  instituted  and  car- 
■  ried  on  proceedings  to  take  the  said  strip  of  land  described  as 
aforesaid,  being  part  of  the  strip  of  land  acquired  as  aforesaid 
by  the  said  "  The  Long  Branch  and  Sea  Shore  Railroad  Com- 
pany, for  the  roadway  of  its  said  railroad,  for  the  purpose  of 
widening  and  extending  First  avenue,  between  Depot  avenue 
and  Chelsea  avenue." 

Argued  at  June  Term,  1876,  before  Justices  Depue,  Va:n' 
Syckel  and  Knapp. 

For  the  prosecutors,  Williamson  c(*  3Ian. 
For  the  defendant,  William  H.  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  strip  of  land  proposed  to  be  taken  by  the 
defendants  was  acquired  by  the  Long  Branch  and  Sea  Shore 
Railroad  Company,  (under  which  the  prosecutors  hold),  under 
its  charter,  for  the  roadway  of  its  railroad.  A  portion  of  it 
is  in  actual  use  for  one  of  the  ])urposes  for  which  the  railroad 
company  was  incorporated.  The  defendants  intend  to  con- 
struct upon  it  a  ])ublic  street  laid  longitudinally  over  the 
prosecutor's  land,  and  within  the  lines  of  whicii  is  a  track  in 
use  for  the  deposit  and  unloading  of  freight.  The  appro- 
priation of  this  strip  as  a  public  street,  will  necessarily  require 
the  removal  of  the  railroad  track  and  the  exclusion  of  the 
prosecutors  from  the  use  of  the  lands.  A  street  and  a  rail- 
road track  cannot  lawfully  co-exist  at  the  place  in  question.  If 
the  condemnation  of  the  defendants  is  efficacious,  the  prosecu- 
tors will  be  excluded  from  the  use  of  the  premises  for  the 
purposes  to  which  they  were  applied,  and  their  rights  in  that 
respect  be  extinguished. 

The  powers  of  the  I^ong  Branch  Commissioners  on  the 
subject  of  streets,  are  derived  from  the  supplement  to  the  act 
creating   the  commission,  passed  April  8th,  1875.     Ads  of 
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1S75,  p.  477.  If  they  are  empowered  to  take  lands  for  streets 
//;  invito,  the  power  is  not  more  extensive  than  is  usually  con- 
ferred on  municipal  and  other  local  authorities  to  acquire 
lauds  for  public  highways  and  streets.  The  right  to  acquire 
or  extinguish  by  condemnation  the  franchises  of  other  cor- 
porations is  not  granted. 

The  power  of  the  legislature  to  authorize  the  condemnation 
of  the  franchises  or  property  of  a  corporation  under  the  right 
of  eminent  domain,  is  not  put  in  issue.  Nor  is  it  denied  that 
municipal  authorities,  under  a  grant  of  power  to  lay  streets 
and  take  lands  for  that  purpose,  may  lay  streets  across  the 
track  of  a  railroad  and  acquire  the  right  to  cross  by  condem- 
nation. The  contention  is,  that  under  a  simple  grant  to  a 
municipal  corporation  of  power  to  obtain  lands  for  streets  by 
condemnation,  another  corporation  cannot  be  deprived  of  lands 
acquired  under  legislative  authority  for  the  uses  for  which  it 
was  created,  and  actually  appropriated  to  and  used  in  the 
prosecution  of  the  business  for  which  it  was  made  a  corpora- 
tion. 

Every  franchise  granted  is,  in  its  nature  and  in  the  absence 
of  express  provision  to  the  contrary,  exclusive,  except  as 
against  the  government.  R.  &  D.  B.  R.  R.  Co.  v.  DeL  &  Rar. 
CnnnI  and  C.  &  A.  R.  R.  &  T.  Co.,  3  C.  E.  Green  546.  It 
mav  be  extinguished  under  the  right  of  eminent  domain,  which 
is  one  of  the  inherent  powers  of  government  and  inseparable 
from  sovereignty,  unless  withheld  from  it  by  its  fundamental 
law.  Kohl  V.  The  United  Stcdes,  1  Otto  367-371.  But  so 
long  as  the  legislative  will  is  manifested  that  the  franchise 
shall  continue,  it  subsists  under  and  is  sustained  by  the 
sovereign  power  of  the  government. 

The  power  of  the  legislature,  on  just  compensation  being 
made,  to  sanction  the  acquisition  by  one  corporation  of  the 
franchises  of  another,  may  be  considered  as  too  firmly  estab- 
lished to  admit  of  debate.  But  it  is  equally  certain  that  no 
such  power  will  result  from  the  mere  authority  to  acquire  by 
condemnation  the  land  requisite  for  the  enterprise.  A  similar 
immunity  must  be  extended  to  the  propei'ty  of  a  corporation, 
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in  connection  with  which  its  fran<!hises  are  solely  capable  of 
being  exercised.  Such  property  cannot  be  taken  where  the 
appropriation  of  it  to  another  use  will  destroy  or  impair  the 
exercise  of  the  francliises  of  another  corporation,  unless  the 
power  to  take  is  given  in  express  terms  or  arises  from  a  neces- 
sary implication. 

The  right  of  a  municipality  to  lay  streets  across  a  railroad 
track,  or  of  one  railroad  to  lay  its  tracks  across  another,  is 
justified  on  the  ground  of  an  authority  arising  by  necessary 
implication.  Ilorrits  and  Essex  B.  R.  Co.  v.  Central  R.  R. 
Co.,  2  Vroom  205 ;  State,  National  R.  R.  Co.,  pros.,  v.  Fasten 
and  Amboy  R.  R.  Co.,  7  Vroom  182.  The  right  of  a  railroad 
company  to  cross  pnblic  highways  with  its  tracks  is  derived 
from  the  same  source.  In  both  these  instances,  the  power 
being  derived  by  implication,  is  limited  to  the  necessity  out  of 
which  it  arises.  It  can  only  be  exercised  within  the  boiinds 
of  a  reasonable  necessity.  It  was  upon  this  ground  that  it 
was  held  that  the  Morris  and  Essex  Railroad  Company  could 
not  lawfully  lay  its  track  longitudinally  over  one  of  the 
streets  of  the  city  of  Newark,  without  the  consent  of  the 
proper  public  authorities.  Ilorris  and  JEssex  R.  R.  Co.  v. 
City  of  Newari:,  2  Stocli.  352.  Upon  the  same  principle,  the 
Court  of  Appeals  held  that  the  city  of  Xewark  was  entitled  to 
enjoin  the  Newark  and  New  York  Railroad  Company  from 
the  occupation  of  any  portion  of  a  public  street  in  the  city, 
beyond  the  extent  of  a  reasonable  necessity.  Neirark  and 
New  York  R.  R.  Co.  v.  Mayor  of  Neurirk,  8  C.  E.  Green 
515-522.  Even  where  a  railroad  company  is  authorized  by 
its  charter  to  change  the  location  of  public  roads,  where  it 
shall  find  it  necessary  so  to  do,  and  to  occupy  such  portion  of 
the  old  road  as  it  may  deem  necessary  or  expedient,  the  cor- 
poration has  not  the  power  to  change  the  location  of  a  road 
and  occupy  the  road-bed,  in  case  its  officers  deem  it  necessary 
or  expedient.  It  can  only  do  so  where  the  necessity  in  point 
of  fact  does  exist.  Inhabitants  of  Greenwich  v.  Easton  and 
Amboy  R.  R.  Co.,  9  C.  E.  Green  217;  S.  C,  10  Id.  566. 
It  has  also  been  held  that  where  two  companies  were  incor- 
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porated  to  complete  two  independent  lines  of  railroad,  the' 
rights  of  each  company  Avere  exclusive,  in  so  far  that  priority 
in  the  adoption  and  filing  of  a  route,  gave  priority  in  location^ 
and  that  a  right  to  obtain  the  lands  over  which  such  route 
Avas  located,  was  thereby  acquired,  which  could  not  be  taken 
away  by  the  other  company  purchasing  and  taking  convey- 
ance of  lands  within  such  location  for  the  construction  of  its 
road.    Morris  and  Essex  R.  R.  Co.  v.  Blair,  1  Stockt.  635. 

In  State,  Mayor,  &c.,  of  Jersey  City,  pros.,  v.  3IontcIair  R. 
R.  Co.,  6  Vrooiii  328,  this  court  held  that  a  railroad  com- 
pany under  the  ordinary  powers  to  condemn  lands  for  railroad 
purposes,  could  not  take,  by  condemnation,  lands  in  the  pos- 
session of  Jersey  City,  which  had  been  acquired  and  were 
held  under  legislative  power  for  the  purpose  of  constructing 
a  reservoir.  And  the  Court  of  Appeals  of  New  York  has 
held,  that  under  similar  powers,  lands  held  by  a  municipal 
corporation  as  a  public  park  or  common  could  not  be  con- 
demned. Matter  of  Boston  and  Albany  R.  R.  Co.,  53  N.  Y.  574. 
In  an  earlier  case,  the  same  court  decided  that  a  highway  could 
not  be  laid  over  lands  acquired  by  a  railroad  company  for  the 
site  of  an  engine  house  and  side-track,  necessary  for  its  use  as 
a  station.     The  Albany  R.  R.  Co.  v.  Brovnell,  24  N.  Y.  345. 

The  distinction  between  the  crossing  of  a  highway  or  the 
track  of  a  railroad,  and  the  occupation  of  the  road-bed,  which 
in  its  nature  must  necessarily  he  exclusive,  is  recognized  in  the 
cases  cited.  Under  a  condemnation  of  a  right  to  cross,  nothing 
will  be  acquired  but  a  mere  right  of  way,  and  the  place  of 
crossing  will  remain  in  common  use  of  the  parties  for  the 
exercise  of  their  several  franchises.  The  condemnation,  under 
such  circumstances,  will  leave  the  franchises  unimpaired.  State, 
The  Eai<ton  and  Amboy  R.  R.  Co.,  pros.,  v.  The  National  R. 
R.  Co.,  7  Vroom  181.  A  right  aifeeting  so  slightly  the  exercise 
of  the  franchises  of  another  corporation,  may  be  deduced  from 
a  mere  grant  of  the  power  of  condemnation. 

But  where  the  use  for  which  the  condemnation  is  prose- 
cuted, is  of  such  a  character  as  necessarily  to  require  for  its 
enjoyment  the  exclusive  possession    and    occupation   of  the 

Vol.  X.  c 
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premises,  it  is  manifest  the  condemnation  will  be  utterly  futile, 
unless  it  may  operate  also  to  extinguish  the  right  of  the  cor- 
poration whose  title  is  condemned,  to  use  the  lands  for  its 
corporate  purposes.  A  condemnation  that  will  accomplisli 
this  result  will  destroy,  2)^0  tanto,  the  franchises  of  the  cor- 
poration, and  impair,  to  that  extent,  the  powers  granted  by 
the  legislature.  Especially  will  that  be  the  case  where  the 
land  has  been  improved  and  applied  to  the  designated  use  by 
making  a  roadway  or  the  construction  of  tracks  and  improve- 
ments upon  it.  Still  more  obviously  Mill  the  legislative 
intent  be  defeated  where  priority  of  location  confers  priority 
of  right.  The  power  to  invade  the  privileges  of  a  corporation 
in  such  a  manner,  will  not  be  inferred  from  a  naked  grant  of 
the  power  to  condemn.  It  can  only  be  derived  from  a  power 
granted  either  in  express  terms  or  arising  by  a  necessary  im- 
plication ;  and  the  legislative  intent  to  authorize  such  an  in- 
terference with  the  rights  and  privileges  of  another  corporation 
— whichever  way  it  may  be  manifested — must  be  plainly 
perceived. 

In  the  present  case,  the  strij>  proposed  to  be  taken  lies 
wathin  the  limits  of  lands  authorized  to  be  held  by  the  Long 
Bi'anch  and  Sea  Shore  Railroad  Company  for  railroad  pur- 
poses. AVithin  those  limits,  the  discretion  was  conferred  on 
the  company  to  locate  its  tracks  and  appendages  where  and 
in  such  a  manner  as  it  might  be  deemed  advisable.  In  the 
exercise  of  that  discretion,  a  freight  track  or  siding  was  placed 
in  this  locality.  The  land,  therefore,  is  land  acquired  and  in 
actual  use  for  corporate  purposes.  That  the  company  may 
conveniently  abandon  this  track,  or  transact  its  freight  busi- 
ness elsewhere,  wall  not  aid  the  defendants.  The  discretion 
to  select  the  site  on  which  the  business  shall  be  transacted 
w^ithiu  the  prescribed  limits,  was  delegated  by  the  legislature 
to  the  company,  and  the  defendants  have  no  jurisdiction  to 
revise  the  exercise  of  that  discretion  and  compel  the  removal 
of  the  track  to  some  place  where,  in  their  judgment,  the  public 
interests  would  be  best  promoted.  If  their  right  in  this 
instance  be  sanctioned,  it  will  be  competent  for  local  authori- 
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ties,  almost  everywhere  in  the  state,  to  determine  what  lands 
railroad  companies  shall  hold,  and  what  facilities  they  shall 
provide  for  business  in  the  present  or  the  future. 

Nor  have  the  prosecutors  lost  the  right  to  be  protected  in 
the  use  of  this  property  in  the  enjoyment  of  the  franchises  con- 
nected therewith,  by  the  fact  that  the  Long  Branch  and  Sea 
Shore  Railroad  Company  may  have  subjected  its  franchises  to 
forfeiture  by  a  failure  to  complete  its  road  to  Squan,  in  ful- 
filment of  an  obligation  prescribed  in  its  charter.  The  power 
to  declare  a  forfeiture  of  franchises  is  exclusively  in  the  gov- 
ernment, by  proceedings  directly  for  that  purpose.  A  for- 
feiture cannot  be  taken  advantage  of  or  enforced  collaterally 
or  incidentally,  or  in  any  other  mode  than  by  a  direct  pro- 
ceeding. The  government  creating  the  corporation,  can  alone 
institute  such  a  proceeding.  It  may  waive  the  broken  compact 
made  with  it.  Angell  &  Ames  on  Corp.,  §  777  ;  The  Socieiij, 
cC'c,  V.  The  3Iorris  Canal  Co.,  Saxt.  157. 

Nor  is  the  objection  available  in  this  proceeding,  that  it 
does  not  appear  that  the  prosecutors  are  legally  in  the  enjov- 
ment  of  the  franchises  of  the  Long  Branch  and  Sea  Shore 
Railroad  Company.  It  is  a  matter  of  judicial  knowledge  that 
the  Southern  Railroad  Company  has,  to  some  extent  at  least, 
succeeded  to  the  rights  of  the  other  company,  and  the  defend- 
ants have  recognized  its  right  in  the  premises  by  making  the 
assessments  of  damages  in  its  name. 

The  proceedings  laying  out  the  road  should  l)e  reversed, 
so  far  as  the  prosecutors  are  concerned,  with  costs. 


THE  STATE,  THE  LEHIGH  AND  WILKESBARRE  COAL  COM* 
PANY,  PROSECUTORS,  v.  CARRIGAN,  COLLECTOR  OF 
BAYONNE. 

A  foreign  corporation,  wliose  business  is  the  mining  of  coal  in  Pennsyl- 
vania, which  is  sent  by  railroad  across  this  state  to  tide-water  for 
shipment  to  customers  in  other  states,  and  whose  office  for  receiving 
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orders  for  coal   and   transacting   its  business,  is  in  New  York  city.. 
Held— 

1.  That  such  corporation  is  not  taxable  on  coal  lying  on  its  dock,  which 
is  delayed  within  this  state,  awaiting  shipment  to  other  states. 

2.  That  such  corporation  is  not  taxable  on  coal  shipped  direct  from  its- 
mines  and  delivered  in  this  state,  in  cars,  to  local  dealers,  on  orders- 
transmitted  through  its  office  in  New  York  city. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  June  Term,  1876,  before  Justices  Depue,  Van; 
Syckel  and  Knapp. 

For  the  prosecutors,  W.  S.  Whitehead. 

For  the  defendant,  R  A.  S.  Man. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  prosecutors  are  a  foreign  corporation- 
engaged  in  mining  coal  in  the  Wyoming  valley,  in  the  State 
of  Pennsylvania,  which  is  transported  over  the  Central  rail- 
road to  tide- water  at  Port  Johnson,  in  the  county  of  Hudson, 
where  it  is  deposited  on  the  dock  for  re-shipment  to  New 
York,  the  eastern  states  and  wherever  it  may  be  sold  in  other 
states. 

The  office  of  the  company  is  in  the  city  of  New  Y'ork.. 
The  company  has  no  office  at  Port  Johnson  for  the  sale  of 
coal.  The  agent  in  charge  there  has  orders  not  to  sell  any- 
coal  or  receive  money  for  coal.  The  business  is  transacted 
exclusively  through  the  New  York  office. 

Before  the  coal  is  sent  from  the  mines,  it  is  contracted  for, 
to  be  delivered  by  the  prosecutors  on  board  vessels  at  Port 
Johnson,  and  remains  on  the  dock  no  longer  than  is  necessary 
to  obtain  vessels  to  transport  it.  The  quantity  of  coal  deliv- 
ered in  this  way,  in  the  course  of  a  year,  amounts  to  about 
one  million  five  hundred  thousand  tons. 

The  assessment  complained  of  was  on  a  valuation  of 
$50,000,  on  which  a  tax  of  $1,100  was  laid.     The  asse.ssor 


NOVEMBER  TERM,  1876.  37 

State,  Lehigh  and  Wilkesbarre  Coal  Co.,  pros.,  v.  Carrigan,  Collector. 

testified  that  he  made  the  assessment  on  the  coal  on  the  docks 
— lying  on  the  docks  and  in  bins  on  the  dock — that  he  esti- 
mated the  quantity  of  coal,  at  that  time,  at  fifty  thousand  tons, 
and  took  an  estimate  from  an  average  of  from  ten  thousand  to 
twelve  thousand  tons  throughout  the  year,  and  obtained  his 
valuation  for  taxation  on  that  basis. 

The  tax,  in  fact,  was  laid  upon  property  in  the  course  of 
transit  across  the  state.  In  ^kite,  Detmold  and  Cox,  pros.,  v. 
Engle,  5  Vroom  425,  this  court  held  that  the  property  of 
•citizens  of  another  state  sent  across  this  state  to  market  in 
other  states,  and  delayed  within  this  state  merely  for  ship- 
ment, has  no  situs  within  this  state  for  the  purpose  of  tax- 
ation. The  transportation  of  property  is  a  constituent  part  of 
commerce,  and  a  tax  upon  such  property  in  its  transportation 
from  state  to  state,  is  a  regulation  of  commerce  among  the 
states,  and  cannot  constitutionally  be  imposed  under  state 
authority.  Case  of  State  Fi  eight  Tax,  15  Wall.  232;  £rie 
B.  B.  Co.  v.  Pennsylvania,  Id.  282  ;  The  E,  ie  Bailway  Co. 
V.  The  Stute,  2  Vioom  531.  The  mode  in  which  the  tax  is 
laid,  whether  it  be  directly  on  the  property  in  the  hands  of 
the  owner,  or  on  the  carrier,  as  a  tax  on  his  business,  is  imma- 
terial. In  Erie  Baihcay  Co.  v.  The  State,  2  T^/-oo»i  531,  Chief 
Justice  Beaslcy  assumes  that  a  tax  directly  on  property  in  its 
transit  across  the  state,  would  be  a  form  of  taxation  '*  unde- 
niably unconstitutional'"  From  this  premise,  he  argues  that 
taxation  of  the  carrier  for  the  transportation  of  such  prop- 
erty, is  also  unconstitutional,  because  of  the  ''substantial 
identity  in  the  results." 

It  was  contended  that  this  assessment  might  be  sustained, 
on  the  ground  that  the  prosecutors  are  engaged  in  the  business 
of  selling  coal  at  Port  Johnson,  and  that  the  coal  for  which 
they  were  assessed,  was  part  of  tiieir  stock  with  which  that 
business  was  conducted. 

The  testimony  does  not  sustain  this  position.  The  proof 
is,  that  the  company  does  not  make  .sales  to  local  coal  dealers 
or  customers,  from  their  stock  on  hand.  The  extent  of  its 
business  in   the  state  is  this :  that  in  tlie  course  of  a  year, 
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about  fifty  tons  of  coal  in  a  damaged  condition,  picked  up  on- 
the  piers,  are  sold  to  its  employes  for  consumption  for 
domestic  use,  and  about  fifty  cars  loaded  with  coal  are  deliv- 
ered annually  to  local  dealers  at  Port  Johnson. 

The  coal  delivered  in  cars  to  local  dealers  and  others  at 
Port  Johnson,  is  ordered  through  the  New  York  office,  and 
shipped  directly  from  the  mines,  and  is  delivered  from  cars 
left  on  the  track  or  sidings  for  immediate  removal.  Those' 
transactions  are  described  as  exceptional,  and  are  shown  to  be- 
so  by  the  small  amount  of  the  sales  in  this  way  as  compared, 
with  the  entire  business  of  the  company.  In  every  other  re- 
spect, except  delivery  in  the  state,  the  business  is  transacted' 
out  of  the  state.  A  tax  upon  freight  taken  up  without  the 
state  and  brought  within  it,  is  equally  repugnant  to  the  con- 
stitutional provision  with  a  tax  on  freight  carried  across  the 
state.      Case  of  State  Freight  Tax,  15  Wall.  232. 

The  assessment  should  be  set  aside,  with  costs. 


PATRICK  McCONVILL  v.  THE  MAYOR  AND  ALDERMEN  OF 
JERSEY  CITY. 

CHARLES    SNOWDEN    AND    PATRICK    McCONVILL    v.    THE. 

SAME. 

Tlie  Board  of  Aldermen  of  Jer.sey  City,  acting  under  the  charter  of  1871,. 
{Pamph.  L.,  1871,  p.  1094),  passed  the  following  ordinance:  "  Sec.  1. 
No  person  or  persons  shall  drive,  or  cause  to  be  driven,  any  drove  or- 
droves  of  horned  cattle,  (except  milch  cows),  through  any  of  the 
streets,  avet)ues,  &c.,  in  Jersey  City.  Sec.  2.  That  any  person,  Ac.,, 
tliat  shall  violate  the  provisions  of  this  ordinance,  shall,  for  every  such 
otfence,  forfeit  and  pay  the  sum  not  exceeding  $50."  Sec.  24,  pi.  5,. 
of  the  charter,  authorized  the  board  to  pass  ordinances  to  regulate  and 
control  the  driving  of  cattle,  &c.,  through  the  streets,,  &c.,  of  the 
city.     Held — 

1.  That  the  ordinance  in  question  is  not  bad  for  uncertainty  in  the 
penalty. 

2.  That  it  is  bad  for  vagueness  and  uncertainty  in  the  thing,  forbidden.. 
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3.  That  if  the  effect  of  it  is  effectually  to  prohibit,  &c.,  it  is  void,  for  the 
additional  reason  that  the  board  had,  by  their  charter,  no  authority 
to  make  such  an  ordinance. 


On  certiorari  to  remove  au  ordinance  of  the  Board  of 
Aldermen  of  the  city  of  Jersey  City. 

Argued  at  June  Term,  1876,  before  Justices  WooDHrLL 
and  Reed. 

For  the  prosecutors,  J.  B,  Vredenhurgh  and  /.  W.  Sc-udder. 
For  the  defendants,  Leon  Abhett. 

The  opinion  of  the  court  was  delivered  by 

AVooDHULL,  J.  These  writs  have  been  brought  to  test  the 
validity  of  an  ordinance  passed  by  the  Board  of  Aldermen  of 
Jersey  City,  April  4th,  1876,  and  which  went  into  effect, 
Avithout  the  approval  of  the  mayor,  May  1st,  1876,  entitled 
"  An  ordinance  to  regulate  and  control  the  driving  of  cattle 
through  the  streets  of  Jersey  City." 

Section  1  provides  that  no  person  or  persons  shall  drive, 
or  cause  to  be  driven,  any  drove  or  droves  of  horned  cattle, 
(except  milch  cows),  through  any  of  the  streets,  avenues,  lanes, 
alleys  or  public  places  in  Jersey  City.  Section  2,  that  any 
person  or  persons,  body  or  bodies  corporate,  their  servants  or 
agents,  that  shall  violate  the  provisions  of  the  ordinance,  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  not  exceed- 
ing $50. 

It  is  urged  on  the  part  of  the  prosecutors,  that  this  ordi- 
nance is  void:  1.  For  want  of  power  to  pass  it.  2.  For 
uncertainty  as  to  the  offence  intended  to  be  prohibited.  3. 
For  uncertainty  in  the  penalty.  ' 

The  defendants  claim  that  the  ordinance  is  authorized  by 
the  provisions  of  Section  24  of  the  city  charter,  (Laws,  1871, 
p.  1106,)  which  enacts  that  the  Board  of  Aldermen  shall  have 
power  to  pass,  alter  or  repeal  ordinances  to  take  effect  within 
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said  city,  for  the  following  purposes  :  *  *  *  "Fifth, 
to  prevent  horses,  cattle,  sheep,  dogs,  swine,  goats,  geese,  ducks 
and  other  animals  from  running  at  large  in  streets  or  public 
jjlaces  in  said  city,  and  for  the  inipounding,  sale  or  destruction 
of  the  same  ;  and  to  regulate  and  control  the  driving  of  such 
animals  through  the  streets  and  public  places  of  the  city. 
*  *  *  Fifteenth,  to  prescribe  the  penalties  by  line  not 
exceeding  $50,  in  each  case,  or  In'  imprisonment  in  the  city 
prison,  not  exceeding  ten  days,  in  each  ease,  or  both,  for  any 
violation  of  any  ordinance  authorized  by  the  act." 

The  case  presents  three  questions,  which  will  be  considered 
in  the  order  stated.  1.  Does  the  ordinance  prescribe,  with 
sufficient  certainty,  the  penalty  for  its  violation  ?  2.  Does  it 
sufficiently  define  the  offijuce  intended  to  be  prohibited  ?  3. 
Had  the  Board  of  Aldermen  power  to  pass  it  ? 

1.  Upon  the  first  question,  the  authorities  do  not  appear  to 
be  entirely  agreed.  It  has  been  said,  by  a  writer  of  acknowl- 
edged ability  on  the  law  of  corporations,  that  the  penalty  an- 
nexed to  the  breach  of  a  by-law,  must  be  in  a  sum  certain,  and 
not  left  to  the  arbitrary  assessment  of  the  makers  of  the  law, 
according  to  circumstances,  even  though  the  utmost  extent  of 
the  sum  be  limited.     2  Kyd  on  Corp.  157. 

A  somewhat  later  writer,  treating  of  the  method  of  enforc- 
ing by-laws  founded  on  custom,  remarks  that  the  penalty 
must  not  only  be  reasonable,  but  must  be  certain,  and  that  if 
the  by-law  leaves  the  admeasuremeni  of  it  to  the  discretion  of 
the  governing  part  of  the  company  for  whose  use  it  is  recov- 
erable, it  is  void,  for  that  would  be  allowing  the  plaintiff  to 
assess  his  own  damages.  Willcoch  on  Man.  Corp.  154,  §  368, 
(14  Laic  Lib.  85.) 

Chief  Justice  Cooley,  speaking  of  municipal  by-laws,  says  : 
^'  A  by-law,  to  be  reasonable,  should  be  certain.  If  it  affixes  a 
penalty  for  its  violation,  it  would  seem  that  such  penalty 
should  be  a  fixed  and  certain  sum,  and  not  left  to  the  discre- 
tion of  the  officer  or  court  which  is  to  impose  it,  on  conviction  ; 
though  a  by-law  imposing  a  penalty  not  exceeding  a  certain 
sum,  has  been  held  not  to  be  void  for  uncertainty."      Con. 
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Ijim.  202.     See  also  Angell  ct-  Ames  on  Curp,  *426 ;   Grant 
on  Corp.  *84. 

Ill  Fijier  and  others  v.  Chappell,  14  31.  (£•  H'  *624,  one 
of  the  questions  arising  on  a  deniurrer  to  the  declaration,  was 
as  to  the  validity  of  a  by-law  of  the  Plumbers'  Company,  to 
which  the  penalty  annexed  was  "  the  sum  of  £5,  or  less,  at  the 
pleasure  and  discretion  of  the  master  and  wardens,  so  it  be 
not  less  than  40.s." 

To  this,  it  was  objected  that  the  penalty  was  arbitrary, 
"vvhereas  it  ought  to  have  l^een  certain,  not  varying  at  the  will 
and  pleasure  of  the  persons  who  were  to  receive  it.  Parke, 
B.,  delivering  the  judgment  of  the  court,  said :  "The  only 
case  which  we  have  been  able  to  find,  bearing  on  this  question, 
is  that  cited  on  the  argument  for  the  plaintiff,  viz.,  Wood  v. 
■Searl,  Bride/.  139,  in  which  the  j^enalty  was  such  a  sum  as 
the  master,  wardens,  <S:c.,  should  assess,  not  exceeding  40s. ; 
but  this  case  is  no  authority  either  way,  for  the  by-law  was 
held  to  be  bad,  and  it  might  have  been  so  held  upon  other 
objections,  or  upon  this.  In  the  absence  of  any  other  author- 
ity to  the  contrary,  we  do  not  see  any  objection  to  this  mode 
•of  fixing  the  penalty.  It  is  a  certain  penalty  of  £5,  with  a 
,power  of  mitigation  not  below  £2,  and  we  do  not  think  this 
is  unreasonable." 

In  3Ieiyor  and  AMennen  of  Mobile  v.  Yn.iUe,  3  Ala.  137, 
an  ordinance  to  regulate  the  weight  and  quality  of  bread, 
which  authorized  the  mayor  to  condemn,  etc.,  and  also  to  fine 
the  offender  in  a  sum  not  exceeding  $50,  was  held  l)ad  for 
uncertainty  in  the  penalty.  But  the  decision  in  this  case  has 
been  overruled  by  the  later  case  of  3Iayor  and  Aldermen  of 
Huntsville  v.  Phelps,  27  Ala.  55,  in  which  the  same  court 
sustained  a  precisely  similar  ordinance.  Judge  Dillon,  re- 
ferring to  this  and  other  cases,  states  the  true  doctrine  to  be 
.that  "a  municipal  corporation  with  ^^ower  to  pass  by-laws 
iind  to  assess  penalties,  may,  if  not  prohibited  by  the  charter, 
>or  if  the  penalty  is  not  fixed  by  the  charter,  make  it  discre- 
tionary icithin  fixed  limits,  for  example,  '  not  exceeding  fifty 
dollars.'"     "This,"  he  says,  "enables  the  tril)unal  to  adjust 
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the  penalty  to  the  circumstances  of  the  particular  case,  and  is 
just  and  reasonable.  The  older  English  authorities,  so  far  as 
they  hold  such  a  by-law  void  for  uncertainty,  are  regarded  as 
not  sound  in  principle,  and  ought  not  to  be  followed."  DHL 
on  Mun.  Corp.,  §  275.  This  is  the  latest  statement  of  the  law 
that  I  have  noticed  upon  the  point  now  under  consideration,, 
and  it  seems  to  me  to  be  better  supported,  both  by  reason  and 
authority,  than  the  doctrine  of  the  earlier  writers,  which 
rested  almost  entirely  upon  the  supposed  authority  of  the  old 
case  of  Wood  r.  Searl. 

The  decision  of  this  court  in  St'de  v.  Zelgler,  3  Yroom  262,. 
does  not  appear  to  me  to  be  in  conflict  with  the  rule  as  stated 
l)y  the  learned  author  just  referred  to. 

That  case,  so  far  as  it  bears  upon  the  point  in  question,  is 
merely  to  the  effect  that  where  the  charter  authorizes  the 
council  to  enforce  their  ordinances  by  penalties  not  exceeding 
$50,  to  be  recovered  by  an  adi'in  of  debt,  the  council  must 
prescribe  a  precise  penalty  for  each  offence,  for  the  reason  that 
the  action  of  debt  given  by  the  charter,  can  only  be  main- 
tained for  a  sum  capable  of  being  ascertained  at  the  time  of 
the  action  brought. 

As  there  is  nothing  in  that  case,  nor,  so  far  as  I  know,  in 
any  other,  requiring  us  to  sanction  a  rule  which  would  pre- 
clude any  attem])t  "  to  adjust  the  penalty  to  the  circumstances 
of  the  particular  case,"  my  conclusion  is,  that  the  objection 
to  this  ordinance,  on  the  ground  of  uncertainty  in  the  penalty, 
is  not  sustained,  and  that  the  first  question  must  be  answered 
in  the  affirmative. 

2.  The  next  question  is,  does  the  ordinance  sufficiently 
define  the  offence  which  it  was  designed  to  proliibit  ? 

It  has  been  well  said  that  a  b^'-law  ought  to  be  expressed  in 
such  a  manner  as  that  its  meaning  may  be  unambiguous,  and 
in  such  language  as  may  be  readily  understood  by  those  upon 
whom  it  is  to  operate.  Grant  on  Corj).  86.  The  same  thing 
may  be  said  of  all  laws,  but  the  remark  has  a  special  sig- 
nificance as  applied  to  such  as  are  penal  in  their  character. 

"  It  is  impossible,"  says  Mr.  Dwarris,  "  to  dissent  from  the 
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doctrine  of  Lord  Coke,  that  acts  of  parliament  ought  to  be 
plainly  and  clearly,  and  not  cunningly  and  darkly  penned, 
especially  in  penal  matters."     Dwar.  on  Stat.  *652. 

Brought  to  the  test  of  these  principles,  the  ordinance  in 
question  must,  as  it  seems  to  me,  be  pronounced  bad  for 
vagueness  and  uncertainty  in  respect  to  the  thing  prohibited. 

It  simply  forbids  the  driving  of  any  drove  or  droves  of 
horned  cattle,  &c.  Assuming  the  ordinance  to  be  merely  for 
the  regulation  and  restraint,  within  reasonable  limits,  and  not 
for  the  entire  prohibition  of  the  driving,  etc.,  what  are  the 
limits  within  which  such  cattle  may  be  driven  through  Jersey 
City  ? 

No  person  shall  drive  any  drove  or  droves,  &c.,  but  how 
many  cattle  may  be  driven,  &c.,  without  incurring  the  pre- 
scribed penalty  ?  If  more  than  one  at  one  time,  how  many 
more?  A  drove  is  defined  by  Webster  to  be  "a  collection  of 
cattle  driven  ;  a  number  of  animals,  as  oxen,  etc.,  driven  in  a 
body."  "We  speak,"  he  says,  "of  a  herd  of  cattle,  and  a 
flock  of  sheep,  when  a  number  is  collected ;  but  properly,  a 
drove  is  a  herd  or  flock  driven.'^ 

It  cannot  escape  observation  that  the  very  words  here  used 
to  describe  or  define  the  meaning  of  drove,  namely,  collection, 
number,  body,  herd,  jlock,  are  all  of  them  essentially  inde- 
terminate, each  one,  as  well  as  the  word  they  are  employed  to 
explain,  merely  conveying  the  idea  of  an  aggregation  of  units, 
without  furnishing  the  slightest  hint  in  answer  to  the  question,, 
how  many  '? 

There  is  nothing  in  the  testimony  to  show  that  the  word 
drove  is  used  in  any  more  definite  sense  by  butchers  and  cattle 
dealers.  The  contrary  is  plainly  indicated  by  the  fact  that 
the  witnesses  belonging  to  these  classes,  without  exception,  re- 
garded the  ordinance  as  designed  to  be,  and  as  being  in  fact, 
an  entire  prohibition  of  the  driving  of  cattle  through  the 
streets  of  the  city.  But  they  could  not  have  so  regarded  it  if 
the  word  drove  had  conveyed  to  their  minds  the  idea  of  a 
definite  number  of  cattle.  If,  for  example,  they  had  been 
accustomed  to  use  the  word  as  signifying  ten  or  more,  they 
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would  not  have  considered  themselves  prohibited  from  driving 
any  number  less  than  that.  The  same  view  as  to  the  effect  of 
this  ordinance  having  been  taken  by  the  counsel  on  l)oth  side^s 
on  the  argument,  it  is  safe  to  conclude  that  while  it  does  not, 
in  terms,  entirely  prohibit  the  driving,  ttc,  it  does  in  fact 
amount  to  that.  But  the  power  to  regulate  and  control  does 
not,  in  the  sense  of  the  city  charter,  include  the  power  to  pro- 
hibit. Whenever  the  charter  intends  to  confer  this  power 
upon  the  Board  of  Aldermen,  it  does  so  in  express  terms. 
Luics,  1871,  §  24,  2i.  1107,  pi.  1,  7,  8,  13,  14. 

That  the  charter  does  not  give  this  power,  is  further  evident 
from  the  provision  which  empowers  the  Board  of  Aldermen 
to  license  and  regulate  slaughter-houses,  which  are  thus  recog- 
nized as  existing  and  lawful  establishments  within  the  bounds 
of  the  city.     Jc/.,  §  24,  ;>/.  1. 

All  such  establishments  they  may  license  and  regulate,  ])ut 
cannot  entirely  prohibit.  But  if  they  may  prohibit  the 
driving  of  cattle  to  them,  the  board  would  manifestly  have 
the  power  to  effect  by  indirection  what  the  charter  will  not 
permit  them  to  do  directly. 

The  only  other  consideration  which  I  shall  mention  as 
showing  the  want  of  power  to  prohibit  is,  that  the  words 
regulate  and  control  do  neither  necessarily  nor  properly  imply 
prohibition. 

To  regulate  and  control  the  driving  of  cattle,  &c.,  cannot 
mean  to  prevent  such  driving  altogether,  but  to  establish  rules 
and  limits,  according  to  and  within  which  it  may  be  doue. 

For  the  reasons  above  indicated,  my  conclusions  upon  the 
whole  case  are :  1.  That  the  ordinance  in  question  is  not  bad 
for  uncertainty  in  the  penalty.  2.  That  it  is  bad  for  vague- 
ness and  uncertainty''  in  the  thing  forbidden ;  and  3.  That  if 
the  effect  of  it  is  virtually  to  prohibit,  etc.,  it  is  void,  for  the 
additional  reason  that  the  board  had,  by  their  charter,  no 
authority  to  make  such  an  ordinance. 

The  ordinance  itself,  therefore,  and  the  proceedings  under 
it  brought  up  by  these  writs,  must  be  set  aside,  with  costs. 
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ANN  E.    BECK    v.    THE    UNITED   NEW  JERSEY    RAILROAD 
AND  CANAL  COMPANIES. 

The  act  of  1864,  p.  293,  gives  the  defendants  power  to  condemn  lands  for 
the  purpose  of  widening  their  road.  The  limitation  upon  such  power 
is  the  reasonable  necessity  of  the  road,  the  proviso  as  to  width  in  the 
second  section  not  applying  to  the  act  of  widening. 


On  certiorari. 

Argued  at  June  Term,  1876,  before  Justices  Depue, 
Knapp  and  Van  Syckel. 

For  the  plaintiff,  CorUandt  Parker. 

For  the  defendants,  J.  Henry  Stone. 

The  opinion  of  the  court  was  delivered  by 

A^AN  Syckel,  J.  The  controversy  in  this  case  involve* 
the  right  of  the  defendants  to  take,  by  condemnation,  a  portion 
of  tlie  plaintiff's  lands  in  Union  county,  for  the  2:)urpose  of 
widening  their  railroad.  It  is  admitted  that  it  is  expedient 
for  the  defendants  to  widen  their  road  at  that  point. 

The  several  legislative  enactments  upon  which  the  power 
now  sought  to  be  exercised  is  rested,  are  as  folloAvs : 

The  charter  of  the  Xew  Jersey  Railroad,  passed  March  7th, 
1832,  {Appendix  to  Laics,  1849,^.  50,)  authorizes  the  taking 
of  land  not  exceeding  sixty-six  feet  in  width. 

The  supplement  to  this  charter,  jmssed  1864,  [Laics,  1864, 
I>.  293,  §  2.) 

The  act  of  1867,  p.  114,  authorizing  a  consolidation  of  the 
New  Jersey  Railroad,  the  Camden  and  Amboy  Railroad  and 
the  Delaware  and  Raritan  Canal  Companies. 

The  act  of  1864,  p.  1037,  and  the  act  of  1872,  p.  567, 
giving  the  consolidated  company  all  the  powers  of  the  New 
Jersey  Railroad  Compmy. 
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The  case  turns  mainly  upon  the  construction  of  the  second 
section  of  the  act  of  1864,  pj  293,  which  is  in  these  words : 

"  That  it  shall  be  lawful  for  said  company,  whenever  they 
may  deem  it  expedient  to  shorten,  straighten,  widen  or  other- 
wise improve  any  part  of  the  route  of  their  road,  at  or  be- 
tween its  present  termini,  to  change  the  location  of  such  part 
intended  to  be  improved ;  and  when  such  change  of  location 
shall  be  determined  upon,  and  the  new  route  laid  out,  to  con- 
struct their  road  upon  the  same,  and  to  take  and  acquire  title 
to  the  lands  required  for  that  purpose,  in  the  manner  provided 
by  the  act  to  which  this  is  a  supplement,  &c. ;  provided,  that 
it  shall  be  lawful  for  said  company,  after  such  change  shall 
be  made  and  the  road  over  such  new  route  completed,  to 
abandon  that  part  of  their  present  road  for  which  the  new 
route  shall  be  substituted ;  and  provided,  that  the  said  new 
location  shall  not  be  laid  out  of  any  greater  width  than  au- 
thorized by  the  act  to  which  this  is  a  supplement." 

The  width  authorized  by  the  last-mentioned  act  is  sixty -six 
feet,  Avhich  had,  })rior  to  the  passage  of  this  supplement,  been 
appropriated  by  the  company. 

The  authority  to  widen,  if  granted,  is  an  authority  to  widen 
at  all  points  when  necessary,  not  to  widen  at  any  designated 
points,  to  the  exclusion  of  others. 

AVhile  the  settled  rule  must  be  applied  to  this  case,  that  the 
authority  of  the  company  shall  be  expressed,  and  cannot  be 
dei'ived  through  doubtful  implication,  the  legislative  grant 
must  be  so  construed  as  to  give  effect  to  all  its  parts,  according 
to  a  reasonable  and  fair  interpretation. 

The  plaintiff  insists  that  the  authority  to  take  land  exists 
only  where  a  change  of  location  is  contemplated,  which  Ls  not 
proposed  by  the  company  in  this  case ;  and  that  the  proviso 
as  to  width  applies  to  the  entire  grant  of  power. 

If  this  is  the  true  reading  of  the  act,  it  is  clear  that  further 
proceedings  by  the  defendants  must  be  arrested,  and  it  is 
equally  apparent  that  this  construction  gives  no  effect  what- 
ever to  the  word  ''  widen." 

In  fact,  it  imputes  to  the  law-maker  the  absurdity  of  de- 
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daring  that  the  company  may  widen  their  road,  provided 
they  do  not  make  it  any  wider,  because  it  has  already  been 
laid  out  to  the  full  width  of  the  prior  grant.  "  Widen  "  is  a 
word  of  clear  and  definite  meaning  ;  it  has  been  used  by  the 
legislature  in  this  statute,  and  it  is  the  duty  of  the  court,  not 
to  expunge  it,  but  to  give  effect  to  it,  if  it  can  l)e  done  without 
violating  settled  rules  of  statutory  construction. 

The  right  to  widen  is  one  of  the  powers  which  the  legisla- 
ture has  declared  they  had  in  view,  and  which  they  intended 
to  confer  by  this  law,  and  I  think  it  may  and  should  be  so 
read  as  to  give  eifect  to  that  intention. 

That  part  of  the  second  section  which  pertains  to  changing 
the  location  of  the  road,  as  well  as  the  proviso  restricting  the 
width,  is  applicable  only  to  shortening  and  straightening  the 
road,  not  to  widening  it,  and  should  not  be  held  to  be  a  limi- 
tation upon  the  power  expressed  by  the  word  "  widen." 
Surely,  when  the  road  was  merely  widened,  the  legislature 
could  not  have  presumed  that  any  part  of  it  was  to  be  aban- 
doned by  the  company.  Al^andonment  follows  a  change  of 
location — a  substitution  of  a  new  for  an  old  route,  in  order 
to  shorten  or  straighten  it. 

The  interpretation  relied  upon  by  the  relator  would  make 
the  right  to  widen  depend  upon  the  fact  that  the  company 
deemed  it  expedient  to  change  the  location,  and  the  act  would 
be  read  thus  : 

'*  That  it  shall  be  lawful  for  said  company,  whenever  they 
deem  it  expedient  to  change  the  location  of  such  part  intended 
to  be  improved,  to  shorten,  straighten,  widen,"  &c. 

But  this  is  not  what  the  legislature  has  said.  The  power 
of  the  company  to  take,  is  expressly  made  to  depend  upon  the 
fact  whether  they  deem  it  expedient  either  to  shorten  or 
straighten  or  widen,  or  otherwise  improve  any  part  of  their 
route,  or  to  change  its  location,  and  in  either  of  these  contin- 
gencies, the  authority  passes  to  them. 

Full  effect  is  given  to  all  these  powers  by  reading  the  act 
thus  : 

"  That  it  shall  be  lawful  for  said  company  to  do  the  follow- 
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mg  acts,  whenever  they  may  deem  it  expedient:  1.  They 
may  shorten.  2.  Straighten.  3.  Widen.  4.  Otherwise  im- 
prove any  part  of  their  route.  5.  To  change  the  location  of 
any  part  intended  to  be  improved,  and  when  such  change  is 
determined  upon  and  the  new  route  selected,  to  construct  their 
road  upon  the  same.  And  lastly,  in  each  and  every  of  these 
instances,  to  take  and  acquire  title  to  the  lands  required  for 
that  purpose." 

This  limits  the  provisos  as  to  abandoning  the  old  route,  and 
as  to  the  width  to  their  appropriate  effect  upoui  the  act  of 
shortening  or  straightening  the  road,  and  does  not  make  them 
wholly  repugnant  to  one  of  the  expressed  powers-  conferred. 
The  prohibition  as  to  widening  in  excess  of  the  original  graiit^ 
is  limited,  by  the  terms  of  the  proviso,  to  new  locations  of  the 
road.  No  change  of  location  results  from  widening ;  that  fol- 
lows only  where  the  road  is  shortened  or  straightened,  so  that 
lands  of  other  proprietors  intervene  between  the  old  and  new 
route. 

If  this  view  is  not  adopted,  then  the  act  must  be  read  in 
this  M-ay  : 

*^  That  it  shall  be  lawful  for  the  company,  M'henever  they 
deem  it  exjiedient  to  shorten  their  road,  or  when  they  deem  it 
expedient  to  straighten,  or  when  they  deem  it  expedient  tO' 
widen,  to  change  the  location  of  their  road,"  etc. 

The  only  power  then  given  would  be  to  change  the  loca- 
tion of  the  road,  and  the  right  to  exercise  tliat  Avould  be  left 
to  depend  upon  either  of  three  contingencies :  AVhether  the 
company  deemed  it  expedient  either — I.  To  shorten.  2.  To 
straighten,  or  3.  To  widen. 

This  interpretation  cannot  be  acquiesced  in,  because  the 
legislature  could  not  have  intended  to  make  a  change  of  loca- 
tion the  condition  upon  which  the  right  to  widen  should 
depend,  and  the  right  to  widen  is  wholly  inconsistent  with  a 
change  of  location  accompanied  by  a  restriction  to  the  original 
width. 

While  this  act  is  not  draMu  Avitli  tliat  clearness  which 
should  mark  all  legislative  enactments,^  the  power  to  widen  is 
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f?o  expressed  that  it  cannot  be  denied  to  the  company,  Avithont 
wholly  rejecting  a  word  which  is  not  of  doubtful  meaning. 
It  mav  reasonably  be  held,  that  the  legislature  designed  to 
restrict  the  company  to  the  original  width,  as  sufficient  for  its 
})urposes,  only  when  the  road  was  straightened  or  shortened, 
and  that  in  view  of  its  vast  and  constantly  accumulating 
traffic,  and  in  order  to  promote  dispatch  and  safety  in  the 
transportation  of  freight  and  passengers,  it  was  not  intended 
to  place  any  limitation  upon  the  power  to  widen,  other  than 
the  reasonable  necessities  of  the  road.  "When  they  are  ex- 
ceeded, this  court  will  interpose  to  protect  any  party  who  may 
be  aggrieved. 

In  my  opinion,  the  company  is  entitled  to  prosecute  its 
proceedings  for  condemnation.  The  writ  should  be  dismissed, 
with  costs. 


DANIEL  LODOR  v.  BAKER,  ARNOLD  &  CO. 

1.  A  state  cannot  be  sued  in  its  own  courts  without  its  consent,  and, 
llierefore,  money  in  the  hands  of  the  state's  treasurer,  due  to  a  non- 
resident debtor,  cannot  be  attached  at  the  suit  of  a  creditor. 

2.  No  other  property  being  attaclied,  tlie  writ  is  quashed. 

In  case.     Attachment. 

Argued   at   June   Term,    1876,   before   Justices   Dp:pue, 
Van  Syckel  and  Kxapp. 

For  the  jdaintifP,  G.  A.  AufJerson. 

For  the  defendant^  F.  Kingman. 
Vol.  X.  D 
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The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  plaintitf  caused  an  attachment  to 
be  issued  against  the  defendants  as  non-resident  debtors.  Tl.e 
only  property  attached  is  the  sum  of  ^1000  in  the  hands  of 
the  state  treasurer,  alleged  to  be  due  from  the  State  of  Xew 
Jer-sey  to  the  defendants.  Motion  is  made  to  quash  the  writ, 
on  the  ground  that  such  a  claim  is  not  attachable. 

It  is  a  matter  of  familiar  history,  that  the  states  were 
unwilling  to  be  arraigned  as  defendants  before  the  federal 
courts,  at  the  instance  of  private  persons,  and  that  after  the 
case  of  Chisholm  r.  State  of  Georgia  was  decided,  (2  Dull. 
419),  holding  that  a  state  was  suable  by  a  citizen  of  another 
state,  the  inexpediency  of  the  power  was  so  manifest,  that 
an  amendment  was  passed  to  tlie  federal  constitution,  guaran- 
teeing to  the  states  immunity  from  prosecution  by  that  class 
of  suitors. 

With  regard  to  state  courts,  it  requires  no  constitutional 
provision  to  shield  the  state  from  suits  by  its  own  citizens,  or 
by  the  citizens  of  another  state.  It  enjoys  this  immunity 
as  one  of  the  essential  attributes  of  sovereignty,  it  being  an 
established  principle  of  jurisprudence  in  all  civilized  nations, 
that  the  sovereign  cannot  be  sued  in  its  own  courts  without 
its  consent.  State  v.  Kirby,  2  South.  *835 ;  Beers  v.  Arkan- 
sas, 20  Hoic.  527 ;  Dillon  on  Mun.  Corp.,  §  14. 

New  Jersey  lias  never  consented  to  surrender  this  preroga- 
tive right,  and,  therefore,  if  it  can  be  shown  that  this  pro- 
ceeding will  involve  the  garnishee  in  litigation,  the  attemjDt 
to  interfere  with  fluids  in  the  treasurer's  hands  is  unwarrant- 
able. If  the  creditor  may  lawfully  attach  money  due  the 
debtor,  in  the  hands  of  the  state's  treasurer,  so  as  to  create 
any  lien  upon  it  by  force  of  his  writ,  it  must  logically  follow 
that  he  may  resort  to  the  means  provided  by  the  attachment 
act,  to  compel  the  garnishee  to  appropriate  the  money 
attached  to  the  payment  of  his  claim,  otherwise  it  would  be 
a  nugatory  and  fruitless  proceeding. 

The  law  cannot  be  guilty  of  the  inconsistency  of  inviting 
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the  suitor  to  attach  funds  of  this  nature,  and  at  the  same 
time  deny  him  every  remedy  to  enforce  his  lieu. 

The  right  to  attach  must  necessarily  involve  the  right  to 
compel  the  state  to  appear  as  party  defendant  at  the  suit  of 
a  private  individual. 

For  this  reason,  it  has  been  held,  in  this  court,  that  salary 
due  to  a  public  officer,  in  the  hands  of  the  state  treasurer,  is 
not  attachable,  as  appears  by  the  opinion  of  Chief  Justice 
Green,  in  Shinn  v,  Zimmerman,  3  Zab.  150. 

This  credit  not  being  attachable,  the  plaintiff's  writ  has 
nothing  to  rest  upon,  and  should  therefore  be  quashed,  -svith 
costs. 


THE  STATE,  ELIZA  VAN  SOLINGEN  ET  AL.,  PEOSECUTORS, 
v.  THE  TOWX  OF  HAERISON. 

1.  A  conveyance  under  seal,  executed  by  the  grantor,  passes  title  to 
lands  as  between  him  and  his  grantee,  allhoiigli  neither  attested  by  a 
subscribing  witness,  iiur  acknowledged. 

2.  Where  lots  of  unequal  depth,  but  of  equal  frontage,  are  assessed  for 
the  costs  of  a  sewer  according  to  frontage,  lots  of  equal  frontage  being 
assessed  in  the  same  amount,  without  regard  to  depth,  the  assessment 
is  legal,  provided  it  affirmatively  appears  that  iliey  received  an  equal 
benefit. 

3.  Where  a  town  charter  provides  for  the  making  of  an  amended  return 
after  reasons  in  certiorari  are  filed,  the  prosecutors  will  not  be  permit- 
ted to  take  advantage  of  the  failure  of  the  commissioners  to  certify 
that  the  assessment  did  not  exceed  the  benefits,  if  the  evidence  shows 
there  was  no  such  excess. 

4.  Assessment  set  aside  for  failure  to  give  requisite  notice  of  depositing 
the  report  of  assessment. 


On  certiorari  to  remove  the  assessments  for  a  sewer  on 
Harrison  avenue,  in  the  town  of  Harrison. 
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State,  Van  Solingcn,  pros.,  v.  Town  of  Harrison. 

Argued  at  June  Term,  1876,  before  Justices  Depue,  Van 
Syckel  and  Kxapp. 

For  the  plaintiffs,  C  F.  t(-  C.  E.  Hill. 

For  the  defendants,  F.  W,  Stevens. 

The  opinion  of  the  court  Avas  delivered  by 

Van  Syckel,  J.  The  objections  to  the  validity  of  this 
assessment  will  be  noticed  briefly  in  the  order  in  which  they 
were  presented  by  counsel. 

1.  That  the  assessment  Avas  not  made  by  three  disinter- 
ested freeholders. 

This  reason  rests  upon  the  fact  that  the  conveyance  by 
which  Thompson,  one  of  the  commissioners  of  assessment, 
claims  to  be  a  freeholder,  is  neither  attested  by  a  subscribing, 
witness,  nor  acknowledged. 

Thompson  testifies  that  the  deed  Avas  signed  and  delivered! 
by  the  grantor  in  person,  to  him,  and  that  he  has  since  occu- 
pied the  premises.  This,  between  the  parties,  is  a  good  con- 
veyance. There  is  no  testimony  to  show  that  its  effect  has 
been  defeated  by  any  subsequent  conveyance  by  Thompson's 
grantor. 

2.  That  the  common  council  did  not  ascertain  the  whole 
amount  of  costs,  damages  and  expenses  of  constructing  the 
sewer. 

The  return  originally  made  to  the  certiorari  does  not  show 
the  required  action  by  common  council,  but  by  a  supplement 
to  the  town  charter,  [Laics,  1875,  j)-  448,  §  4,)  it  is  provided: 
that  the  proceedings  of  council  shall  not  be  set  aside  or- 
deemed  invalid  by  reason  of  a  return  to  a  certiorari  failing 
to  show  a  compliance  "with  the  requirements  of  the  charter^ 
and  that  after  filing  the  reasons  in  certiorari,  the  clerk  may 
make  a  further  return  to  the  writ,  stating  such  additional 
facts  as  he  may  be  advised  are  material,  and  the  common 
council  may  make  proofs  of  such  facts,  and  if  the  same  are- 
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established  to  the  satisfaction  of  the  court,  the  proceedings 
shall  be  confirmed. 

An  amended  return  was  made  in  this  case,  showing  that 
the  ascertainment  was  duly  made,  and  the  proofs  made  by 
the  common  council  are  satisfactory  on  that  point. 

3.  That  the  commissioners  did  not  view  the  land,  and  that 
the  assessment  was  not  made  by  them,  but  by  the  clerk, 
David  Young. 

The  testimony  of  the  commissioners  and  of  Yotnig,  shows 
that  this  exception  is  not  well  taken. 

4.  Tliat  the  assessment  was  not  made  in  proportion  to  the 
benefits  received. 

The  report  of  the  commissioners  certifies  that  they  made 
the  assessment  in  proportion  to  the  advantage  each  land-owner 
was  deemed  to  acquire.  The  testimony  given  by  the  com- 
missioners and  by  the  clerk,  shows  that  they  at  least  endeav- 
ored to  lay  the  assessment  in  proportion  to  the  benefits, 
according  to  their  best  judgment,  and  the  counter  evidence 
is  not  sufficient  to  justify  this  court  in  saying  that  they  have 
failed  to  do  so. 

The  commissioners  say  that  the  lots  numbered  17  and  18, 
on  Block  93,  were  assessed  the  same  amount  as  Lots  19,  20 
and  21,  which  were  not  so  deep,  because  they  considered  the 
short  lots  would  have  the  same  convenience  for  taking  away 
water  as  the  deeper  lots ;  that  in  that  case  they  assessed  by 
frontage. 

From  this  evidence,  the  prosecutor  argues  that  the  assessment 
was  imposed  according  to  frontage,  and  not  in  proportion  to 
benefits,  and  is  therefore  illegal,  but  this  is  an  unwarrantable 
inference  from  this  evidence.  The  testimony  of  the  commis- 
sioners is  distinct,  that  they  laid  the  assessment  according  to 
benefits  received,  and  the  clear  inference  from  this  evidence 
is,  that  where  lots  of  unequal  depth,  l)ut  of  equal  frontage, 
received,  in  their  estimation,  an  equal  benefit,  they  assessed 
by  frontage — that  is,  they  assessed  the  lots  of  equal  frontage 
the  same  amount,  without  regard  to  their  depth.     This  was 
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not  in  violation  of  legal  principles,  the  burden  being  imposed^ 
in  proportion  to  the  benefit  received. 

Section  65  of  the  town  charter  [Lmcs,  1873,  p.  294,)  pro- 
vides that  the  assessment  shall  be  made  upon  all  lands  bene- 
fited, in  proportion,  as  nearly  as  may  be,  to  the  advantage- 
each  land-owner  shall  acquire. 

This  is  a  constitutional  provision  for  assessing.  Passaic  v.. 
Del.,  Lack,  and  West.  R.  R.  Co.,  8  Vroom  539. 

To  make  the  assessment  valid,  however,  the  case  last  cited 
holds  that  it  must  affirmatively  appear  that  the  assessment  was- 
not  in  excess  of  the  benefits  received.  The  commissioners' 
report  fails  so  to  certify ;  but  this  defect  should  not  avail  to 
defeat  these  proceedings  : 

1.  Because  no  such  reason  is  assigned  by  the  prosecutor.. 
This  rule  should  be  the  more  stringently  applied  to  this  case,, 
as  the  town  charter  provides  for  an  amended  return  after 
reasons  filed.    State,  BramhaU,  pros.,  v.  Bayonne,  6  Vroom.  477. 

2.  The  evidence  shows  that  the  benefits  were  not  exceeded. 
There  may  be  some  inequalities  in  the  assessment,  but  abso- 
lute equality  is  unattainable,  as  men  of  fair  judgment  M'ould 
diifer  in  their  opinion  as  to  the  proper  distribution  of  the 
costs  and  expenses  of  sewers,  according  to  the  established 
legal  rule. 

It  does  not  appear  that  through  mistake  of  law  or  fact,  or 
partiality  on  the  part  of  the  commissioners,  or  by  reason  of 
the  failure  to  exercise  a  fair  judgment,  any  injustice  has 
ensued  to  the  relators. 

There  must  be  a  clear  preponderance  of  proof  to  lead  the 
court  to  overturn  the  work  of  the  commission,  which  has- 
had  the  advantage  of  viewing  the  premises.  State,  Pudney,. 
pros.,  v.  Village  of  Passaic,  8  Vroom  65. 

4.  That  the  notice  of  the  deposit  of  the  report  of  assess- 
ment, and  the  notice  to  hear  parties  interested,  were  not  duly 
published,  and  posted  for  ten  days,  in  five  public  places,  as 
recpiired  by  Section  68  of  the  charter. 

The  report  of  the  commissioners  certifies  that  the  notices 
were  set  up  for  ten  days,  in   five   public  places,  but   there  is 
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no  affidavit  accompanying  their  report,  to  show  by  whom  the 
notices  Avere  put  up. 

In  their  testimony,  the  commissioners  say  that  they  have 
no  personal  knowledge  that  the  notices  were  posted,  except 
that  Morton,  one  of  them,  put  up  two  notices. 

Young  testifies  that  he  gave  the  notices  to  an  assistant, 
with  directions  to  put  them  up. 

The  commissioners,  therefore,  liad  no  personal  knowledge, 
upon  which  to  base  their  certificate  that  the  notices  were  duly 
posted,  and,  so  far  as  appears,  no  proof  was  made  before 
them,  and  nothing  now  appears  in  the  ca.se  to  justify  the 
allegation  that,  in  this  respect,  the  requirement  of  the  charter 
was  observed. 

The  notice,  as  copied  in  the  commissioners'  report  of 
a.ssessment,  is  dated  October  5th,  1874,  and  requires  all  per- 
sons interested  to  appear  October  14th,  1874.  If  this  notice 
i.ssued  on  the  day  it  bears  date,  ten  days'  notice  could  not 
have  been  given. 

Statutorv  provisions  to  secure  notice  to  individuals  whose 
rights  are  to  be  affected,  must  be  strictly  complied  with;  in 
the  absence  of  the  requisite  notice,  proceedings  of  this  char- 
acter cannot  be  upheld.  State,  Peters,  pros.,  v.  NeurtrJ:,  2 
Yrooni  360 ;  State,  Kellogg,  pros.,  v.  City  of  Elizabeth,  8 
Vroom  353. 

In  my  opinion,  the  assessment  should  be  set  aside,  as  to 
the  prosecutors,  without  costs. 

The  defendants  have  leave  to  move  to  set  aside  the  entire 
assessment,  and  commissioners,  to  make  a  new  assessment, 
will  be  appointed  on  their  application. 


THE  STATE,  OTIS  WOODRUFF  ET  AL.,  PROSECUTORS,  v. 
THE  CITY  OF   ELIZABETH. 

Notice  must  be  given  of  the  making  of  tlie  final  a^^sessment,  under  Section 
7  of  the  supplement  to  the  city  charter  of  Elizabeth,  passed  April 
4th,  1873. 
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State,  Woodruff,  pros.,  v.  City  of  Elizabeth. 
On  certiorari.     In  matter  of  pavement  of  Rahway  avenue. 

Argued  at  June  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Kxapp. 

For  tlie  [)laintirts,  T.  D.  Hotl'/cs  and  B.  Williamson. 

For  tlie  defendants,  E.  E.  Cheticood  and  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

A'^AX  Syckel,  J.  The  prosecutors  prosecuted  their  writ  to 
set  aside  the  ordinance  directing  Rahway  avenue,  in  the  city  of 
EHzabetli,  to  be  paveil,  and  also  the  assessment  made  for  the 
cost  of  the  work. 

The  ordinance  having  been  passed  November  13th,  1871, 
and  the  certiorari  not  sued  out  until  January,  1876,  it  is  too 
late,  by  the  well-settled  law  of  this  court,  to  vacate  the  ordi- 
nance. 

Sections  4,  o  and  6  of  the  supplement  to  the  city  charter, 
passed  April  4th,  1873,  (printed  charter,  p.  157,)  provide  for 
making  a  proportionate  assessment,  of  which  notice  shall  be 
given. 

This  proportionate  assessment  establishes  the  assessment  dis- 
trict, the  cost  of  the  improvement  and  the  proportion  in  which 
the  assessment  shall  be  laid  upon  the  several  land-owners.  It 
was  made  October  11th,  1875;  notice  duly  given  that  objec- 
tions to  it  would  be  heard  on  the  21st  of  October,  and  it  was 
reported  to  the  city  council  for  adoption  October  26th,  1875. 

On  the  22d  day  of  November,  1875,  the  proportionate  as- 
sessment was  approved  by  the  city  council,  with  directions  to 
the  commissioners  of  assessments  to  assess  the  entire  cost  of 
the  work  on  the  ascertained  assessment  district,  in  the  propor- 
tion adopted  by  them,  unless  the  cost  exceeded  the  benefits, 
and  in  that  event,  to  assess  a  sum  equal  to  the  benefits. 

Under  the  seventh  section  of  the  supplement  to  the  city 
charter,  last  cited,  the  commissioners  made  the  final  a.ssess- 
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iiieut  on  the  26th  of  November,  1875,  and  it  was  ratified  by 
council  December  1st,  1875. 

At  the  making  of  the  final  assessment,  a  matter  of  A'ital 
importance  to  the  kmd-owners  was,  for  the  first  time,  to  be 
passed  upon  ;  that  is,  whether  the  lands  within  the  assessment 
district  were  benefited  by  the  undertaking,  to  the  full  extent 
•of  its  cost. 

Of  the  making  of  this  assessment,  no  notice  was  given.  It 
is  no  sufficient  answer  to  say  that  the  charter  does  not  require 
it ;  parties  to  be  aifected  by  such  proceedings  are  entitled  to 
notice,  whether  the  statute  directs  it  or  not.  State,  Wilkinson, 
pros.,  V.  Inhabitants  of  Trenton,  7  Vroorn  499. 

Xo  opportunity  having  been  afforded  to  tlie  prosecutors  to 
be  heard,  the  assessment  must  be  set  aside. 


THE   STATE,  EX   EEL.  JACOB  C.  DAUBMANN,  v.   THE   CITY 
COUNXIL  OF  THE  CITY  OF  CAMDEN. 

Under  Sections  11  and  14  of  the  charter  of  the  city  of  Camden,  the  office 
of  a  councilman  becomes  vacant,  and  the  right  to  make  an  appoint- 
ment in  his  stead  arises,  when  he  cea.ses  to  have  such  a  residence  in  his 
ward  as  will  entitle  him  to  be  an  elector. 


On  application  for  mandamus. 

Argued   at   June   Term,    1876,    before   Justices    Depue, 
Van  Syckel  and  Kxapp. 

For  the  relator,  S.  H.  Grey. 
For  the  defendants,  A.  Hugrj. 
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The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  relator  sues  for  a  peremptory  mmi- 
(lamus,  requiring  the  city  council  of  Camden  to  restore  him 
to  his  rights  and  privileges  as  a  member  of  said  council,  from 
which  he  had  been  removed. 

It  is  admitted  that  Daubmann  was  duly  elected  and  quali- 
fied, and  took  his  seat  as  a  councilman  from  the  fifth  ward  of 
said  city. 

He  was  subsequently  elected  sheriff  of  Camden  county,  and 
after  that  election,  he  removed  to  the  Camden  county  court- 
house, situate  in  the  first  ward  of  said  city,  for  the  purpose 
of  discharging  his  duties  as  sheriff  and  keeper  of  said  county 
jail. 

Section  11  of  the  city  charter,  (Lmcs,  1871,  p.  210,)  pro- 
vides, "  That  no  person  shall  be  eligible  to  any  office,  at  any 
such  election,  unless  he  shall  then  be  an  elector  and  resident 
of  said  city ;  nor  shall  he  be  eligible  to  any  office  for  any 
ward,  unless  he  shall  be  an  elector  and  resident  of  such  ward ; 
and  when  any  officer  elected  at  any  such  election  under  this 
act,  shall  cease  to  reside  in  said  city,  or  if  elected  for  any  ward, 
shall  cease  to  reside  in  such  ward,  his  office  shall  thereby 
become  vacant." 

Section  14  provides,  "That  in  case  of  death,  resignation, 
disability,  disqualification,  removal  from  office,  neglect  or  re- 
fusal to  act,  or  removal  out  of  the  city  or  ward  of  any  of  the 
officers  thereof  elected  under  this  act,  or  any  vacancy  in  any 
office,  except  justices  of  the  peace,  it  shall  be  lawful  for  the 
city  council  to  appoint  others  in  their  stead,  until  the  next 
city  election." 

Claiming  to  act  under  the  authority  given  by  these  sections 
of  the  city  charter,  the  council  ordered  the  name  of  the  relator 
to  be  stricken  from  its  list  of  members,  and  thereupon  elected 
another  person  in  his  place. 

By  the  eleventh  section,  to  entitle  a  person  to  be  elected 
councilman  from  any  wai'd,  he  must  not  only  reside  in,  but 
be  an  elector  in   said  ward,  and  the  obvious  meaning  of  the 
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statute  is,  that  when  he  loses  this  qualification,  he  shall  cease 
to  exercise  his  official  functions. 

He  was  required  to  be  not  only  a  resident,  hut  an  elector, 
from  the  fact  that  he  might  be  a  resident  without  being  an 
elector,  his  residence  not  having  been  of  sufficient  duration  to 
entitle  him  to  vote  in  the  ward.  If  he  had  not  resided  in  the 
state  one  year,  or  in  the  county  five  months,  he  would  not  be 
an  elector  in  the  ward,  although  he  might  be  a  resident  therein. 

His  office  becomes  vacant  when  he  ceases  to  reside  in  the 
ward  ;  when  he  no  longer  has  such  a  residence  therein  as  will 
qualify  him  to  be  an  elector. 

In  Cadwalader  v.  HoiceU,  3  Harr.  138,  it  was  held  that 
"  a  man's  legal  residence  is  not  changed  when  he  leaves  it  for 
temporary  purposes  and  transient  objects,  meaning  to  return 
when  those  purposes  are  answered  and  objects  attained." 

It  must  be  presumed  that  the  word  "  residence "  was 
adopted  in  the  city  charter  with  this  settled  signification. 

The  language  of  the  fourteenth  section,  that  "  in  case  of  the 
remov^al  out  of  the  city  or  ward,  of  any  of  the  officers  thereof, 
it  shall  be  lawful  for  the  common  council  to  appoint  others 
in  their  stead,"  is  relied  upon  to  show  that  the  words  "  cease 
to  reside,"  in  the  eleventh  section,  have  a  different  meaning 
from  the  residence  necessary  to  constitute  an  elector.  This 
cannot  be  conceded ;  the  removal  contemplated  in  the  former 
section,  is  a  removal  for  the  purposes  of  residence — such  a  re- 
moval as  would  deprive  him  of  his  right  as  an  elector  of  the 
ward.  There  is  nothing  in  the  charter  to  indicate  a  purpose, 
on  tiie  part  of  the  law-maker,  to  declare  the  office  vacant,  in 
the  event  that  the  incumbent  removed  himself  and  his  family 
to  a  cottage  at  the  seaside,  for  temporary  residence  for  the 
summer. 

The  right  of  the  relator  to  be  restored,  turns  upon  the  fact 
whether,  at  the  time  of  the  alleged  grievance,  he  was  an  elector 
of  the  fifth  Avard  of  the  city. 

The  relator  testifies  that  after  he  occupied  the  court-house, 
he  was  registered  in  the  fifth  ward ;  that  he  always  voted 
there ;  that  he  was  assessed  there  and  nowhere  else  ;  that  he 
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rented  his  house  there  upon  condition  that  it  should  be  sur- 
Tendered  to  liim  at  any  time,  on  one  day's  notice  ;  that  he 
left  a  portion  of  his  furniture  in  that  house ;  that  he  was  in- 
formed by  his  predecessor  that  lie  would  not  be  able  to  stay 
in  the  court-house  in  the  summer,  and  that  he  went  only  tem- 
porarily to  the  conrt-house,  always  intending  to  return  to  the 
house  in  the  tifth  ward,  and  to  keep  and  maintain  that  as  his 
residence. 

There  is  nothing  in  the  case  which  will  justify  this  court  in 
refusing  to  believe  these  statements.  Accepting  them  as  true, 
the  relator  was  illegally  ousteil.  Let  a  peremptory  manda- 
mus issue  to  re-instate  him. 


THE  STATE,  EX  REL.  JAMES  H.  WHITEXACK  ET  AL.,  v. 
THE  TOWNSHIP  COMMITTEE  OF  BERNARDS  TOWN- 
SHIP, IN  THE  COUNTY  OF  SOMERSET. 

1.  The  township  commUtee  being  directed,  peremptorily,  by  the  statute, 
to  cause  to  be  assessed  and  collected,  the  moneys  to  pay  damages 
assessed  to  land-owners  in  laying  out  a  public  road,  a  mandamus  will 
issue  to  enforce  the  execution  of  the  duty,  but,  no  authority  being 
conferred  upon  them  to  assess  and  collect  funds  to  pay  for  opening, 
clearing  out,  making  and  repairing  highways,  without  submitting  to 
town  meeting  what  moneys  shall  be  raised  for  that  purpose,  a  man- 
damus will  not  be  awarded  in  the  latter  case. 

'2.  The  committee  will  not  be  required  to  appropriate  to  the  opening  of 
a  new  road,  the  moneys  voted  expressly  for  reparation  of  the  old 
highways. 

•3.  It  is  the  dnty  of  the  overseer  of  the  highways  to  make,  open,  clear 
out  and  work  the  roads,  and  if  he  fails  to  do  so,  he  may  be  indicted 
or  sued  for  penalties,  and  he  is  also  within  reach  of  the  mandatory 
writ  of  this  court. 


'On  rule  to  show  cause  why  mandamus  should  not  issue  to 
the  township  committee,  directing  them — 

1.  To  cause  the  damages  awarded  for  laying  out  a  public 
road  to  be  duly  assessed,  collected  and  paid. 
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2.  Directing  said  committee  to  assign  said  public  road  to 
an  overseer  of  the  highways. 

3.  Directing  said  committee  to  a]"»propriate  to  the  opening 
and  construction  of  said  road,  so  much  of  the  road  moneys 
assessed  and  collected  in  said  township  as  may  be  necessary 
for  that  purpose. 

Argued  at  June  Term,  1876,  before  Justices  Depue, 
A"an  Syckel  and  Kxapp. 

For  the  relators,  Gaston  d'  Bergen. 

For  the  defendants,  Bartine  <i-  Davis. 

The  opinion  of  the  court  Avas  delivered  by 

A^AN  Syckel,  J.  It  is  admitted,  by  counsel  of  the  re- 
spective parties,  that  the  land  damages  have  been  duly 
assessed  and  paid,  and  that  since  the  application  for  the  rule 
to  show  cause,  the  road  has  been  duly  assigned  to  an  over- 
seer of  the  hio-hwavs,  and  designated  as  District  Ko.  47. 

At  the  annual  town  meeting,  held  in  1874,  after  the  road 
was  laid  out,  the  inhabitants  of  the  township  voted  to  raise 
the  usual  amount  for  the  repairs  of  the  highways,  and  at  a 
special  town  meeting,  held  shortly  afterwards,  they  refused 
to  vote  any  money  for  the  purpose  of  opening,  making  and 
working-  this  road.  This  determination  was  adhered  to  at 
the  town  meeting  in  187o. 

The  money  raised  for  repairing  highways  was  not  in  excess 
of  the  sum  usually  voted,  and,  being  barely  sufficient  for 
that  purpose,  was  duly  apportioned  to  the  different  road  dis- 
tricts of  the  township,  to  keep  the  highways  in  repair. 

The  only  question  to  be  considered  is,  whether  mandamus 
to  the  township  committee  is  the  appropriate  remedy  for  the 
relators. 

In  Miller  v.  Bridgeicater,  4  Zah.  54,  this  court  held  that, 
inasmuch  as  the  town  committee,  by  Section  3  of  the  act  of 
1850,  {Nix.  Dig,  834),  are  not  required  to  submit  the  ques- 
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tion  to  the  annual  town  meeting,  whether  the  damages  to 
land-owners  shall  be  raised  or  not,  but  are  directed,  peremp- 
torily, to  cause  the  same  to  be  assessed  and  collected,  they 
might,  and  ought  to  have  had  the  amount  included  in  the 
assessment  of  the  previous  year,  and  therefore  a  mandcnnu)i 
was  directed  to  them,  to  compel  the  execution  of  that  duty. 

By  Section  22  of  the  road  act,  {JVix.  Dig.  827),  it  is 
enjoined  upon  the  inhabitants  of  the  township  that  they  be 
careful  to  have  money  in  hand,  ready  to  advance,  sufficient 
for  the  objects  and  purposes  in  that  act  specified,  but  no 
authority  is  conferred  upon  the  town  committee  to  assess  and 
collect  funds  to  pay  for  the  opening,  clearing  out,  making 
and  repairing  the  highways,  without  submitting  to  the  town 
meeting  what  moneys  shall  be  raised  for  that  purpose. 

The  inhabitants,  at  their  town  meeting,  having,  in  this 
case,  refused  to  order  money  to  be  raised  for  the  purpose  of 
opening  the  road  in  question,  and  no  funds  being  placed  at 
their  disposal,  which  can  properly  be  appropriated  to  this 
work,  it  does  not  appear  that  the  township  committee  have 
failed  to  perform  any  duty  imposed  upon  them  by  law,  and 
they  have  not,  therefore,  subjected  themselves  to  the  opera- 
tion of  the  mandatory  writ  sued  for. 

It  might  be  productive  of  much  inconvenience  to  the 
public,  to  divert  from  the  necessary  reparation  of  their  old 
highways  the  sums  expressly  devoted  to  that  purpose. 

The  t'wenty-first  section  of  the  road  act  {JSlx.  Dig.  827), 
makes  it  the  duty  of  the  overseer  to  hire  laborers,  horses, 
wagons  and  other  implements,  to  open,  clear  out,  make,  work, 
amend  and  repair  the  highways,  and  to  procure  whatever 
materials  he  may  deem  necessary  to  that  end.  If  he  fails  to 
discharge  this  duty,  the  township  may  be  indicted,  in  Avhich 
event,  by  virtue  of  the  twenty-fourth  section  of  the  road  act, 
the  overseer  within  whose  limits  the  neglect  shall  occur, 
may  be  compelled  to  refund  to  the  township  the  fine  im- 
posed, or  such  overseer  may,  in  the  first  instance,  be  indicted, 
instead  of  the  township. 
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In  order  to  enable  the  overseer  to  execute  the  duty  which 
is  made  so  exigent  by  this  stringent  provision  of  the  statute, 
he  is  vested  with  power,  in  case  the  township  fails  to  supply 
him  "Nvith  the  necessary  resources,  to  call  out  the  inhabitants 
within  his  district,  to  perform  the  requisite  labor.  JSl.v. 
Dig.  830,  §§  38,  42;  Ilorgan  v.  Monmouth  Plank  Road 
Co.,  2  Dutcher  99. 

The  means  for  the  discharge  of  these  duties  enjoined  by 
statute,  being  placed  at  the  disposal  of  the  overseer,  he  is 
subject  for  any  neglect,  not  only  to  suit  for  penalties,  and  to 
indictment,  but,  as  these  remedies  are  not  specific,  and  might 
be  exhausted  without  attaining  the  desired  end,  it  is  within 
the  power  of  this  court  to  direct  a  manckanus  to  the  overseer. 
State  V.  HoUiday,  3  Halst.  205. 

The  application,  in  this  case,  being  to  direct  the  mandamus 
to  the  township  committee,  must  be  denied,  without  costs. 


WILLIAM  LONGSTEEET  v.  GEOEGE  PHILE. 

A  bailee,  converting  goods  on  which  he  has  bestowed  labor  and  ac- 
quired a  lien,  may,  in  an  action  of  trover  brought  by  the  ownei',  set 
up  his  lien-claim  in  reduction  of  damages. 

In  a  suit  brouglit  by  the  lienor  for  his  work  and  labor,  against  the 
owner,  the  fact  that  the  owner  had  recovered  judgment  for  the  con- 
version, raises  no  presumption  that  the  lienor's  claim  was  adjudicated 
and  allowed  in  estimating  damages.  It  must  be  further  shown,  that 
the  claim  was,  by  assent  of  him  entitled  to  make  it,  presented  for  liti- 
gation, and  considered  in  the  cause. 

A  non-suit  in  the  Common  Pleas  on  appeal,  unreversed,  is  not  an  obsta- 
cle to  a  new  suit  between  the  same  parties  on  tlie  same  cause  of  action. 


On  certiorari  to  Monmouth  Pleas. 

The  facts  are  contained  in  the  following  state  of  the  case 
certified  : 


64  NEW  JERSEY  SLTPREME  COURT. 

Longstreet  v.  Phile. 

Tliis  cause  was  tried  before  tbe  Monmouth  Pleas,  witliout 
a  jury,  at  the  October  Term,  1874. 

The  following  facts  appeared  t 

In  November,  1871,  Longstreet,  the  appellant  in  this 
appeal,  and  defendant  below^  applied  to  George  Phile,  the 
appellee,  to  repair  a  farm  wagon  badly  in  need  of  repairs,  and 
of  little  value  in  its  then  state,,  for  him  to  repair  it  as  well  as 
he  could.  The  wagon  was  repaired  by  Phile  in  about  six 
weeks  after  receiving  it.  His  bill  for  work  and  material  was 
$51.40,  and  Longstreet  was  notified  that  it  was  done,  and  re- 
quested several  times  to  take  the  wagon  and  pay  the  bill  for 
repairs,  but  he  did  not  do  so.  Phile  told  Longstreet  that  if 
he  did  not  take  the  wagon  and  pay  his  said  bill,  he,  labile,, 
would  sell  it  for  the  purpose  of  getting  his  bill  for  repairs. 
The  wagon  w'as  repaired  in  a  workmanlike  manner,  some  of 
the  items  being  disputed  as  being  too  high.  In  January, 
1873,  the  wagon  having  remained  in  Phile's  possession  up  till 
that  time,  was  sold  by, Phile's  order  at  private  sale,. for  $52.50. 
The  money  was  received  and  retained  by  Phile  for  his  bill, 
no  part  being  paid  to  Longstreet.  In  May,  1873,  Longstreet 
sued  Phile  before  Justice  Wainright,.  of  Monmouth  county,  in 
an  action  of  trover,  for  taking  and  converting  the  wagon  to 
his  own  use,  and  on  May  24th,  1873,  recovered  judgment 
against  Phile  for  $57.50  damages.  Phile  paid  the  judgment 
and  I^ongstreet  received  the  money.  Phile  then  sued  Long- 
street  before  the  same  justice,  and  on  the  14th  of  June  follow- 
ing, recovered  a  judgment  against  Longstreet  for  the  $51. 40,. 
the  amount  of  his  bill.  Longstreet  appealed  from  this  judg- 
ment, and  on  the  trial  of  that  appeal  before  the  INIonmouth 
Pleas,  at  October  Term,  1873,  Phile  was  non-suited. 

In  January,  1874,  Phile  again  sined  I^ongstreet  for  his  said 
l)ill  of  repairs,  before  Justice  Forman,  of  said  county,  and 
January  3Lst,  1874,  recovered  judgment,,  with  interest  on  his 
bill,  for  $53.49.  From  this  last  judgment  Longstreet  appealed 
to  the  Monmouth  Pleas,  which  apj)eal  was  tried  at  the  Octo- 
ber Term,  1874.  vSome  of  the  witnesses  of  Longstreet  testi- 
lied  that  at  the  time  of  the  sale  of  the  wagon  by  Phile's  ortler,, 
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it  was  worth  from  $75  to  $100;  am!  on  rl-  ross-exaraination 
of  some  of  the  witnesses  of  liongstreet,  '  ,a(  it  was  not  worth 
any  more  than  the  price  for  which  it  was  .sold.  After  the 
close  of  the  evidence  the  counsel  for  Loniistrcet  moved  to  non- 
suit, because — 

1.  Phile  had  taken  the  wagon  for  his  |>;iy,  and  by  the 
verdict  in  the  trover  suit,  the  ownership  in  the  same  was 
changed  to  him. 

2.  Because  he  could  not  maintain  an  action  toi  repairs  to 
his  own  wagon.     This  motion  to  non-suit  was  n'fiised. 

After  the  case  was  argued  by  the  counsel  of  the  respective 
parties,  the  counsel  of  Longstreet  asked  the  court  to  nonsuit 
Phile,  because  the  judgment  of  non-suit  in  this  case  for  the 
recovery  of  the  same  demand,  rendered  by  the  Court  of 
Common  Pleas  at  October  Term,  1873,  was  still  in  full  force 
and  effect,  no  steps  having  been  taken  to  reverse  the  same. 
This  motion  was  also  refused. 

The  court  reversed  the  judgment  of  the  justice,  and  gave 
judgment  for  Phile,  the  appellee,  for  $48.45. 

The  reason  of  the  court  for  giving  the  judgment  was,  that 
I^iongstreet  had  recovered,  in  the  trover  suit,  the  value  of  the 
wagon  in  its  improved  state,  and  Phile  was  entitled  to  recover 
the  value  of  the  repairs  put  upon  the  wagon  by  himself. 

Argued  at  June  Term,  1876,  before  Justices  Depue,  Van 
Syckel  and  Knapp. 

For  the  plaintiff  in  certiorari,  George  C.  Beehndn. 

For  the  defendant,  John  J,  Ely. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  certiorari  in  this  case  brings  here  for 
review  the  judgment  of  the  Common  Pleas  of  Monmouth 
county,  in  a  cause  between  these  parties,  on  appeal  from  the 
judgment  of  a  court  for  the  trial  of  small  causes.  The  facts 
appear  in  the  state  of  the  case  sent  under  the  certificate  of  the 

Vol.  X.  E 
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judges  of  the  Coranion  Pleas.  The  judgment  on  appeal  was 
rendered  in  favor  of  the  plaintiff  below,  for  $48.45. 

The  first  reason  assigned  for  the  reversal  of  the  judgment 
is,  that  the  plaintiff  in  certiorari  ow&d  the  defendant  nothing, 
but  the  Common  Pleas  have  found  the  fact  conclusively  for 
this  inquiry,  to  be  the  other  way. 

The  second  reason  is,  that  the  claim  sued  for  was  for  repairs 
done  to  the  plaintiff's  wagon  by  defendant,  and  that  defend- 
ant retained  it  for  his  debt.  In  the  absence  of  agreement, 
the  defendant  could  not  retain  the  wagon  for  his  debt,  but 
having,  by  law^,  a  lien  for  the  improvements  put  upon  it  by 
his  labor,  skill  and  material,  he  might,  in  the  assertion  of  such 
lien,  retain  the  possession  until  paid,  and  the  case  shows  such 
to  have  been  the  character  of  the  defendant's  possession  while 
it  continued.  This  could  not  preclude  him  from  recovering, 
by  suit,  for  the  services  performed  for  the  plaintiff  upon  his 
property,  and  nothing  short  of  payment  of  the  judgment 
would  prevent  him  continuing  the  lien  or  selling  the  prop- 
erty on  execution. 

The  fourth  and  fifth  reasons  are  embraced  in  the  second. 

The  sixth  and  seventh  reasons  aimed  at  the  right  of  re- 
covery are,  that  Phile  having  a  lien  upon  the  wagon  of  the 
plaintiff  for  work  done  and  material  furnished  by  him  as 
a  mechanic,  in  the  repair  of  the  wagon,  Phile  retained  its  pos- 
session for  a  time,  under  his  lien,  then  sold  it  for  more  than 
the  amount  of  his  claim,  and  retained  the  proceeds  in  satis- 
faction of  his  debt.  And  it  is  claimed  that  a  recovery  in  this 
suit  would  give  double  payment.  If  the  sale  was  made  with 
plaintiff's  assent,  or  subsequently  acquiesced  in  by  him,  the 
proceeds  of  the  sale  in  his  hands  for  the  plaintiff's  use,  would 
pay  or  set  off  the  defendant's  debt.  But  the  sale  by  Phile 
as  a  lienor,  unless  by  the  assent  of  the  plaintiff,  as  owner,  was 
an  act  of  conversion,  for  which  trover  would  lie.  Plaintiff 
might,  by  a  subsequent  acquiescence  in  the  sale,  waive  the  tort, 
and  choose  to  treat  the  proceeds  in  defendant's  hands  as 
money  had  and  received  by  him  to  plaintiff's  use;  then  a 
demand  made  by  defendant  of  payment  for  his  labor  could 
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■successfully  be  met  by  an  opposing  claim  for  the  money  had 
and  received  to  his  use.  But  the  plaintiff  did  not  assume  this 
posture ;  he  saw  fit,  as  the  case  shows,  to  proceed  against  the 
defendant  for  the  conversion,  and,  in  an  action  of  trover,  re- 
covered judgment  against  the  defendant  for  damages  for  the 
conversion,  which  the  defendant  paid  to  the  plaintiff. 

The  plaintiff  still  further  contends  that  the  defendant  is 
paid  his  bill  through  recoupment  or  reduction  of  damages  in 
the  action  of  trover,  the  contention  being  that  the  recovery  for 
the  conversion  entitled  him,  as  his  proper  measure  of  damages, 
not  to  the  value  of  the  wagon  in  its  improved  state,  but  to 
that  value  reduced  by  the  amount  of  the  defendant's  claim  for 
which  he  had  a  lien,  and  that  it  must  therefore  be  conclusively 
presumed  against  the  defendant,  that  in  the  trover  suit,  the 
amount  of  his  bill,  claimed  as  a  lien,  was,  in  ascertaining 
damages,  awarded  to  him  out  of  the  value  of  the  wagon  as 
increased  by  his  labor. 

In  trover,  the  usual  measure  of  damages  is  the  value  of  the 
goods  at  the  time  of  the  conversion,  and  interest  thereon,  such 
allowance  most  commonly  affording  exact  compensation  to  the 
plaintiff.  Such  is  the  general  rule,  but  to  it  there  are  excep- 
tions, 

A  return  of  the  goods  to  the  owner,  after  the  conversion, 
has,  from  early  times,  mitigated  the  damages,  and  ordinarily, 
to  a  nominal  sum.  Rollers  Abr.,  Action  on  the  Case,  [L) ; 
Sedf/.  on  Dam.,  {Qth  ed.)  p.  614,  and,  notes.  Where  the  plain- 
tiff's right  to  the  possession  of  goods  was  defeasible,  upon  his 
default  in  making'payment  to  a  mortgagee  of  the  goods,  the 
amount  of  a  loan,  and  the  mortgagee,  before  the  money  became 
due,  wrongfully  took  the  possession  and  disposed  of  the  goods, 
the  measure  of  damages  was  held  to  be  the  value  of  the  goods, 
less  the  debt  secured,  upon  the  ground  that  such  damages  rep- 
resented the  value  of  the  plaintiff's  interest  in  the  property. 
Brierhj  v.  Kendall,  17  Ad.  ct-  E.  {N.  S.)  937. 

In  an  action  by  a  mortgagee  against  a  mortgagor,  of  chattels 
for  a   conversion   after  default    in    payment    of  the   money 
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secured,  the   recovery  was  limited  to  the  debt  and  interest. 
Parish  V.  Wheeler,  22  .¥.  Y.  494. 

Where  a  pledgee  of  goods  sells  the  pledge  before  the  money 
which  it  is  given  to  secure  payment  of  has  become  due,  the 
defendant  has  been  allowed,  in  the  assessment  of  damages,  to 
deduct  from  the  value  of  the  goods  the  amount  of  the  debt 
secured.  Johnson  v.  Stear,  15  C.  B.,  {N.  S.)  330;  Jarvis  v. 
Rogers,  15  3Iass.  389  ;  Sedg.  on  Dam.,  {6th  ed.)  p.  601,  n.  2. 

The  learned  Chief  Justice,  in  delivering  the  judgment  of 
the  majority  of  the  court  in  Johnson  v.  Stear,  justified  the 
deduction  of  the  loan  from  the  value,  on  the  ground  that  the 
deposit  of  the  goods  to  secure  payment  of  the  loan  on  a  given 
day,  with  power  to  sell  in  case  of  default  in  payment,  created 
an  interest  and  right  of  property  in  the  goods  which  was 
more  than  a  mere  lien,  and  that  the  wrongful  act  of  the 
pawnee  did  not  annihilate  the  contract  between  the  parties, 
nor  the  interest  of  the  pawnee  in  the  goods  under  the  contract. 

A  substantial  diiference  exists  between  the  character  and 
extent  of  the  property  which  the  bailee  has  in  a  pawn,  and 
goods  held  under  bailment  for  him.  In  the  former,  he  has  a 
qualified  property,  which  attaches  to  the  pledge,  and  may  exist 
after  he  has  parted  with  the  possession ;  he  may  pledge  the 
property  for  his  own  debt  without  such  forfeiture  of  his  rights, 
that  the  bailor  can,  without  payment  of  the  loan  secured,  get 
their  possession,  {Donald  v.  Suckling,  L.  R.,  1  Q.  B.  585,) 
and  on  default  of  the  bailor,  may  sell  the  pledge  and  defeat 
the  right  to  redeem. 

In  the  other  case,  the  bailee  has  only  a  naked  lien  as 
against  the  owner ;  he  may  hold  possession  of  the  goods  until 
his  debt  is  paid.  His  holding  is  to  induce  rather  than  to 
satisfy  or  compel  payment  of  his  debt ;  voluntarily  to  part 
with  possession  is  to  surrender  his  right ;  a  sale  of  the  prop- 
erty by  him  is  a  conversion,  and  the  owner  may  resimie  the 
possession  wherever  he  finds  it. 

It  is  a  noticeable  extension  of  this  exception  to  the  general 
rule  of  damages,  to  permit  a  bailee  for  hire,  in  a  suit  for  the 
conversion  of  the  goods  by  a  sale,  which,  in  itself,  is  a  final 
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extinguishment  of  his  lien,  to  reserve  or  recoup  his  debt  out  of 
the  damages ;  yet  many  cases  show  that  in  the  increasing 
desire  of  the  courts  to  adjust  and  settle  all  questions  between 
the  parties  touching  the  same  cause,  and  to  avoid  circuity  and 
multiplicity  of  actions,  the  rule  has  been  so  extended. 

When  the  bailee  has  continued  his  possession,  and  the  con- 
version was  not  a  tortious  act,  but  evideu(!ed  by  a  demand 
and  refusal  after  tender  of  the  debt,  the  right  to  retain  his 
debt  has  been  usually  allowed  on  the  authority  of  Green  v. 
Farmer,  4  Burr.  2223  ;  Foioler  v.  Gilman,  13  Mete.  267.  The 
same  exception  to  the  general  rule  has,  in  many  cases,  been 
extended  to  actual  conversions. 

Where  cloths  of  the  plaintiffs  had  been  delivered  to  a  print- 
ing works  to  be  printed,  and  had,  after  they  were  bleached 
and  printed,  Avithout  plaintiffs'  authority,  been  consigned  by 
the  printers  to  the  defendants,  who  had  made  advances  on  the 
cloths  in  trover,  the  plaintiffs  were  allowed  to  recover  only 
the  value  of  the  cloth  in  its  brown  state.  Dusser  Man/.  Co. 
v.  Wtderston,  3  llete.  9.  To  the  same  effect  are  Briggs  v. 
Boston  and  Lowell  R.  R.  Co.,  6  Allen  246;  Chamberlin  v. 
^haw,  18  Pick.  278;  Adams  v.  O'Connor,  100  3Iass.  515; 
Whitney  V.  Beokford,  105  3Iass.  267  ;  Chinery  v.  Viall,  5 
H.  &  N.  288  ;  Hyde  v.  Cookson  et  al.,  21  Barb.  92. 

The  principle  of  limiting  the  recovery  to  such  sum  as  will 
compensate  the  plaintiff  for  the  injury  actually  sustained,  was 
illustrated  and  applied  by  Chief  Justice  Green,  in  Hopple  v. 
Higbee,  3  Zab.  342.  I  tliink  it  must  be  conceded  that  the 
right  to  deduct  from  the  value  of  the  goods  the  amount  of 
the  defendant's  lien  thereon,  arising  under  a  bailment  for  hire, 
forms  one  of  the  exceptions  to  the  common  rule  of  damages 
in  trover.  The  reasons  that  may  be  urged  against  it  seem, 
when  examined,  to  be  more  technical  than  substantial. 

Undoul)tedly,  the  general  rule  is  as  above  stated,  but  it  is 
so  because,  generally,  the  value  of  the  goods  is  the  fair  meas- 
ure of  the  injury  which  the  plaintiff  has  sustained,  and,  as 
was  said  in  the  case  of  Baldiein  v.  Porter,  12  Conn.  473, 
both  the  rule  and  its  exceptions  proceed  upon  the  principle 
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that  the  plaintiff  ought  to  recover  as  much,  and  no  niore^ 
damages  than  he  has  actually  sustained.  But,  admitting  that 
the  defendant,  in  the  action  of  trover,  was  permitted,  by 
legal  rules,  to  claim  a  deduction  of  the  amount  for  which  he 
had  a  lien  upon  the  wagon,  is  there  any  legal  conclusion 
to  be  drawn  from  the  fact  of  a  recos'cry  in  that  suit,  that 
such  allowance  was  made?  The  cases  speak  of  it  as  a  right 
of  the  defendant  to  have  his  claim  allowed  him  in  estimating 
the  plaintiff's  injury. 

The  case  does  not  show,  as  a  fact,  that  the  defendant's  bill 
for  services  was  allowed,  or  presented  for  allowance,  in  that 
litigation.  The  plaintiff's  position,  therefore^  grounds  what- 
ever of  force  it  has,  upon  the  assumption  that,  under  the 
law,  the  defendant  was  obliged,  in  order  to  save  liis  claim,  to- 
set  it  up  in  that  suit,  and  therefore,  presumably,  did  so.  If 
no  such  presumption  lies  in  the  way  of  plaintiff  below,  then, 
confessedly,  there  is  no  evidence  that  he  has  ever  been  paid, 
and  the  Common  Pleas  were  right  in  their  judgment. 

I  think  that  a  recovery  for  the  conversion  of  goods  on 
which  defendant  had  a  lien  at  the  time  of  the  conversionr 
raises  no  legal  presumption  against  the  defendant:  the  claim 
for  which  his  lien  existed,  was  considered  and  allowed  in 
estimating  damages.  To  bar  a  subsequent  suit  for  his  debt,,  it 
must  at  least  appear  that  the  defendant  put  himself  uipoii 
that  in  making  defence.  AA^hile  the  defendant  has,,  as  his 
right,  an  answer  to  so  much  of  the  usual  claim  for  damages 
as  his  lien  amounts  to,  the  exercise  of  that  right  is  optional 
with,  not  imperative  upon  him. 

The  title  to  the  property,  after  repairs  done,  remains  in  the 
original  owner.  If  the  property,  in  its  improved  state,  were 
converted  by  a  stranger,  its  value  at  the  time  of  conver- 
sion would  be  the  proper  damage.  If  converted  by  the 
lienor,  the  damages  against  him  would  be  the  same,,  unless 
he  claimed  his  right  of  reduction.  If  trover  or  replevin 
were  brought  by  the  owner  against  the  lienor's  vendee,  the 
value,  or  the  goods,  would  be  recoverable.  It  may  be  greatly^ 
against  the  interest  of  the  defendant  to  present  his  claim  'n\ 
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such  action,  and  against  his  rights  to  compel  him  to  do  so. 
Cases  may  readily  be  sup])osed,  where  the  value  of  work  and 
material  put  upon  plaintiff's  property  would  greatly  exceed 
the  value  of  the  property  in  its  altered  condition.  The  arti- 
cle, with  all  the  labor  put  upon  it,  might  entirely  fail  to  meet 
the  purposes  which  the  owner  designed  it  for,  and  be  value- 
less for  any  other ;  if,  being  left  upon  the  hands  of  the 
artisan,  he  should  destroy,  by  carelessness  or  design,  to  rid 
himself  of  it,  it  would  not  be  just  to  compel  the  defendant, 
in  a  suit  for  its  conversion,  to  set  up  his  claim,  to  be  balanced 
and  liquidated  by  the  inferior  value  of  the  converted  goods. 
He  may  prefer  to  pay  damages  and  bring  suit  for  his  debt, 
and  he  has,  in  his  election,  the  right  to  do  so. 

All  the  judges  in  Edmondson  v.  Nuttall,  17  C.  B.  {N.  S.) 
280,  say  that,  prima  facie,  the  measure  of  damages  for  the 
conversion  of  goods,  is  their  value  at  the  time  of  conversion. 
If  a  recovery  in  such  action  raises  any  presumption  as  to  the 
elements  which  enter  into  the  estimation  of  damages,  it  is  not 
as  the  plaintiff  contends  for.  To  overcome  the  right  of  the 
plaintiff  below  to  recover,  in  this  suit,  the  amount  of  his 
debt,  it  must,  at  least,  have  been  shown  by  the  record,  or 
other  competent  evidence,  that  in  the  suit  in  trover,  the  debt 
for  which  the  defendant  had  a  lien  on  the  goods,  was  pre- 
sented for  litigation,  and  insisted  on  by  him  in  reduction 
of  damages.     The  case  presents  no  such  facts. 

The  eighth  and  ninth  reasons  present,  further,  as  ground 
for  reversing  this  judgment,  that  in  a  former  suit  between 
the  same  parties  for  the  same  debt,  on  appeal  to  the  Common 
Pleas  of  Monmouth  from  the  judgment  of  the  justice,  the 
plaintiff,  on  trial  of  the  appeal,  had  judgment  of  non-suit 
against  him,  which  judgment,  it  is  claimed,  is,  until  reversed, 
a  final  determination  of  the  matter  between  the  parties,  and  a 
bar  to  this  suit.  The  case  of  Schuyler  v.  3Iills,  4  Dutcher 
137,  is  relied  on  to  support  this  view.  It  is  only  necessary 
to  say  that  the  language  of  Justice  Clawson  is  not  rightly 
interpreted  by  the  plaintiff.     The  judgment  of  non-suit  was, 
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until  reversed,  a  final  determination  of  thai  suit,  but  is  no 
obstacle  to  a  new  suit  for  the  same  cause  of  action. 

There  appearing  no  error  in  the  judgment  of  the  Common 
Pleas,  it  is  affirmed,  with  costs. 


THE  STATE,  THOMAS  D.  HOXSEY  AND  DAVID  B.  BEAM, 
PROSECUTORS,  v.  ABSALOM  B.  WOODRUFF  AND  THE 
MAYOR   AND  ALDERMEN  OF  THE  CITY  OF  PATERSON. 

1.  Under  the  charter  of  the  city  of  Paterson,  audit  by  the  comptroller 
and  approval  by  the  committee  of  finance,  of  a  claim  for  services 
against  the  city,  is  not  an  order  of  allowance  of  the  bill  by  the  cor- 
poration, and  certiorari  will  not  lie  to  review  their  action. 

2.  A  resolution  of  the  board  of  aldermen,  allowing  the  claim  and  order- 
ing payment,  would  be  subject  to  such  review. 


On  eertiorari  to  remove  proceedings  of  the  board  of  alder- 
men of  the  city  of  Paterson  for  the  payment  of  money. 

Two  bills  were  presented  to  the  city  of  Paterson  by  Mr. 
AVoodruff,  for  legal  services  rendered  by  him  under  an  em- 
ployment, as  it  is  claimed,  by  the  city  authorities.  One  bill 
for  $1000  was  paid,  and  the  other,  for  $3723.60,  remains 
unpaid. 

The  return  to  the  writ  shows  the  proceedings  had,  touching 
the  second-mentioned  bill,  by  the  city  comptroller,  the  bureau 
of  finance,  and  the  board  of  aldermen,  to  be  these : 

In  June,  1875,  the  committee  or  bureau  of  finance  reported 
the  bill  to  the  board  of  aldermen,  for  instructions,  which 
board  referred  the  bill  back  to  the  committee.  July  14th,. 
the  committee  instructed  their  chairman  to  obtain,  if  he 
could,  a  reduction  of  the  bill.  August  14th,  a  resolution 
offered  in  the  committee  to  approve  the  bill,  was  disagreed 
to.     September    6th,  a   resolution    offered    in    the    board  of 
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aldermen  to  pay  it,  and  authorizing  comptroller  to  draw  a 
warrant  on  the  treasurer,  was  negatived. 

September  20th,  the  comptroller,  in  his  monthly  report  to 
the  board  of  bills  audited  by  him,  included  the  one  in  ques- 
tion. It  was,  by  order  of  the  president,  stricken  from  the 
list  as  improper  there.  The  board  sustained  the  action  of 
the  president.  By  a  further  resolution,  the  bill  was  referred 
to  the  committee,  and  it  was  by  the  committee  immediately 
reported  to  the  board  as  approved  by  them. 

No  further  proceedings  were  had,  touching  the  bill,  by  the 
board  of  aldermen. 

Argued  at  June  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Knapp. 

For  the  plaintiffs,  Thomas  D.  Hoxsey. 

For  the  defendants,  John  Hopper  and  A.  B.  Woodruff. 

At  the  hearing,  the  counsel  for  defendants  moved  to  dis- 
miss the  writ  of  certiorari,  on  the  ground  that  no  act  or 
adjudication  of  the  city  was  brought  by  the  writ  for  review. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  writ  of  certiorari  in  this  cause  directed 
to  be  sent  here  the  proceedings  of  the  city  of  Paterson  touch- 
ing the  payment  of  a  certain  bill  for  legal  services,  presented 
against  the  city  by  Mr.  Woodruff,  and  paid,  and  all  the  pro- 
ceedings looking  to  the  payment  of  another  bill,  for  like 
services  rendered  by  Mr.  Woodruff,  and  presented  to  the  city 
authorities  for  their  action. 

By  the  reasons  filed,  objections  are  directed  against  the 
latter  bill  only.  The  controversy  sought  to  be  raised  in  the 
cause,  is  over  the  legal  right  of  the  corporation,  under  the 
provisions  of  the  city  charter,  to  employ  and  pay  for  legal 
services  such  as  are  charged  in  the  bill,  any  person  other 
than  he  who,  for  the  time,  holds  the  office  of  "  city  counsel ;" 
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the  po.sitioa  of  the  prosecutors  being  that,  as  the  charter 
provides  for  the  appointment  of  such  officer  for  a  term^ 
under  a  salary  to  be  prescribed  by  ordinance,  and  subjects  the 
person  holding  the  office  to  the  work  of  prosecuting  and 
defending  all  actions  for  or  against  the  city,  as  part  of  his 
official  duty,  the  city  cannot  lawfully  employ  and  pay  other 
counsel  to  perform,  or  aid  in  performing,  any  of  those  duties,, 
while  the  city  has  such  city  counsel,  receiving  his  salary  from 
the  treasury. 

This  question  would  be  fairly  presented  for  settlement 
in  this  cause,  if  any  definite  action  had  been  taken  by 
the  city  for  its  allowance  or  payment.  But,  as  the  case 
shows,  the  question  of  its  payment,  although  under  delib- 
eration by  those  having  power  to  decide  upon  the  pay- 
ment of  bills  against  the  city,  before  any  conclusion  was 
reached  in  favor  of  or  adverse  to  its  payment,  their  proceed- 
ings were  stayed  by  the  presentation  of  the  writ  which 
removes  those  proceedings  here. 

The  allowance  of  the  bill  by  the  city  required  the  report 
of  audit  by  the  comptroller,  the  approval  of  the  bureau  of 
finance,  and,  upon  these,  the  resolution  of  the  board  of  alder- 
men ordering  the  payment,  by  warrant  on  the  treasurer. 
Charter  of  City  of  Paterson,  §§  34,  37. 

The  bureau  of  finance  had  approved  it.  The  return  of 
the  bill  to  the  board  of  aldermen,  by  the  comptroller,  had 
been  declared  irregular,  and  no  new  return  had  been  made 
by  the  comptroller,  and  all  the  action  taken  in  the  board  of 
aldermen,  so  far  as  the  record  shows,  had  been,  seemingly, 
adverse  to  the  payment  of  the  bill.  The  (iase,  in  its  present 
position,  presents  no  final  action  of  the  city  to  be  considered 
by  us,  and  the  writ  of  certiorari  cannot  be  used  to  draw 
judicial  opinions  in  advance,  or  to  atfect  adjudications  of  sub- 
ordinate tribunals. 

"  An  order,  judgment  or  determination,  aflPecting  the  rights 
of  the  prosecutor,  is  necessary,  as  a  foundation  for  the  use  of 
the  writ."  Watson  v.  MeJical  Society  of  Neiv  Jersey,  9 
Vroom  381. 
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It  is  not  a  proper  use  of  the  writ  to  intercept  and  remove^ 
for  review,  the  steps  in  a  procedure,  preliminary  to  a  decision 
or  final  resolution  therein,  except  where  the  court  issuing 
the  writ  can  continue  the  proceedings  to  completion.  Elder 
V.  District  3Iedical  Society  of  Hudson  Co.,  6  Vroom  202, 

The  comptroller's  audit,  and  the  approval  of  a  bill  by 
the  bureau  of  finance,  are,  under  the  city  charter,  generally 
prerequisites  to  the  action  of  the  board  of  aldermen  in  order- 
ing payment,  but,  standing  alone,  they  constitute  no  resolu^ 
tion  or  determination  of  the  corporation,  and  are  without 
any  conclusive  force  or  effect.  They  impose  nO'  duty  upon 
the  board  of  aldermen,  except  to  consider  the  right  or  pro- 
priety of  payment,  and,  by  their  determinate  act,  to  allow  or 
reject,  as  their  judgment  prompts. 

Until  that  board  has  passed  upon  the  bill,  it  cannot  he 
said  that  the  city  has  acted  or  resolved  upon  anything  re- 
specting it. 

In  this  respect,  this  case  differs  from  the  case  of  State,. 
Gregory  et  aL,  pros.,  v.  Jersey  City,  5  T^j-oo//*  390,  cited  and 
much  relied  on  by  counsel  of  the  prosecutors. 

In  this  case,  the  proceedings,  as  shown  by  the  return,  pre- 
sent no  action  or  resolution  of  the  defendant,  to  be  reversed 
or  affirmed.  We  are  compelled,  therefore,  to  gjrant  the 
motion  of  the  defendants  and  dismiss  the  certiorari.. 


THE  STATE,   JOHN   HOEY,    PROSECUTOR,  v.    THE   COLLEC- 
TOR OF  OCEAN  TOWNSHIP. 

1.  The  fifth  section  of  the  act  creating  the  Long  Branch  Commission, 
requiring  them  to  give  notice  of  the  amount  and  purposes  for  which 
expenses  under  the  act  are  to  be  incurred,  does  not  require  them  to 
give  notice  of  the  expenses  of  each  purpose  so  required  to  be  stated. 

2.  On  certiorari  to  review  a  tax,  the  court  will  not  look  into  the  validity 
of  the  tide  to  office  of  those  holding  membership  in  tlie  taxing  body 
under  a  colorable  appointment.  Their  acts  are  conclusive,  so  far  as 
the  public  or  third  persons  are  concerned. 
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On  ceriiorari  to  remove  assessment  of  taxes. 

Argued  at  Jnne  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Knapp. 

For  the  plaintitf,  Joel  Parker.  , 

For  the  defendant,  IP,  H.  Yredenhurgli. 

Tlie  opinion  of  the  court  was  deliv^ered  by 

Knapp,  J.  This  writ  of  certiorari  brings  up  an  assess- 
ment for  taxes  made  against  the  prosecutor  upon  his  property 
lying  within  the  limits  of  the  district  which  is,  by  charter, 
placed  under  the  municipal  control  of  "  The  Long  Branch 
Police,  Sanitary  and  Improvement  Commission."  The  tax 
levied  was  for  the  general  purpose  of  the  corporation,  and  was, 
by  the  law,  required  to  be  assessed  upon  the  real  and  personal 
property  within  the  municipal  limits. 

Several  reasons  are  assigned  for  setting  aside  the  tax  against 
the  prosecutor. 

The  reasons,  from  the  first  to  the  fourth,  inclusive,  question 
the  sufficiency  of  the  notice  of,  and  the  correctness  of  the  pro- 
ceedings in  ascertaining  the  expenses  of  the  commission  which 
were  to  be  raised  by  tax,  in  that  the  amount  for  each  par- 
ticular purpose  was  not  specified. 

The  notice  was  properly  published,  but  it  stated  the  aggre- 
gate amount  of  money  to  be  raised,  the  purposes  for  which 
the  money  was  needed,  and  in  that  form  was  delivered  to  the 
assessor  within  the  time  required  by  law.  The  duty  of  the 
commissioners  in  this  regard,  is  prescribed  in  the  fifth  section 
of  the  act  "  to  establish  the  Long  Branch  Police,  Sanitary  and 
Improvement  Commission,"  approved  April  11th,  1867. 

It  provides  that  the  commissioners  shall  ascertain,  as  nearly 
as  may  be,  in  each  year,  "  the  expenses  to  be  incurred  in  car- 
rying into  effect  the  provisions  of  the  act,  and  give  public 
notice  of  the  amount  thereof  and  the  purposes  thereof,"  and 
directs  notice  to  be  given  to  the  assessor  of  the  township  within 
which  the  territory  lies. 
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The  act  requires  the  amount  of  the  expense  to  be  incurred^ 
and  the  purposes  for  which  it  is  to  be  incurred,  to  be  ascer- 
tained ;  but  it  does  not,  either  in  its  terms  or  by  necessary  im- 
plication, require  the  expense  of  each  particular  object  to  be- 
stated.  It  might  be  more  satisfactory  to  the  tax-payer,  to. 
have  disclosed  in  the  notice  the  estimated  cost  of  each  object 
of  expense,  but  the  law  does  not  exact  it,  and  I  do  not  dis- 
cover that  the  substantial  rights  of  the  prosecutor  are  impaired 
by  the  omission.  The  proceedings  and  notice  were  in  com- 
pliance with  the  directions  of  the  act.. 

The  seventh  reason  is  not  supported  by  the  facts.  Whether- 
entitled  to  notice  or  not,  it  was  given  by  the  collector. 

Eighth  reason  is,  that  prosecutor  had  no  opportunity  to 
have  deduction  of  debts.  It  does  not  appear  that  steps  were 
taken  by  him  to  have  deduction  made ;  the  reason,  therefore, 
being  doubtless,  that  as  a  non-resident  of  the  state,  he  was 
not  entitled  to  have  such  deduction.  State,  Tatem,  pros.,  v. 
McChesney,  6  Vroom  548;  State,  Rutherford  Park  Asso.,pros.,. 
V.  Township  of  Union,  7  Troom  309;  State,  Rohhins,pros.,\. 
Coll.  of  Merchantville,  9  Vroom  212. 

The  ninth  and  tenth  reasons,  so  far  as  relied  on  by  the 
prosecutor,  complain  of  the  statement  of  the  tax  in  the  dupli- 
cate and  in  the  collector's  notice,  because  the  tax  was  not 
itemized.  The  tax  assessed  and  to  be  collected  for  the  com- 
mission was  for  an  entire  sum,  and  constituted  in  the  assess- 
ment a  single  item  only. 

The  twelfth  reason  is  not  relied  on  by  the  prosecutor. 

By  the  eleventh  reason,  it  is  insisted  that  he  is  not  liable  to 
1  )e  taxed  for  police,  fire  department  or  lighting  streets  :  because 
Ills  property  is  some  distance  from  street  lights,  police  patrol 
and  the  depository  of  the  fire  apparatus,  he  has  and  can  have 
no  benefit  from  and  should  not  pay  tax  for  them. 

The  tax  is  for  the  general  purposes  of  the  municipality,  in 
which  those  mentioned  are  included.  Those  objects  of  gov- 
ernment for  which  the  tax  is  laid  are  committed  to  the  control 
of  the  corporation  by  the  legislature.  That  body — subject 
only  to  constitutional  limitations — is,  in  dispensing  such 
]>()wers,  supreme.     It  may  grant  at  request,  or  impose,  of  its 
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own  authoritv,  municipal  charters  upon  the  inhabitants  of  a 
territorial  subdivision  of  the  state.  As  necessarily  included  in 
the  power  to  create  a  corporation,  it  has  power  to  establish  the 
limits  of  territory  over  which  such  government  shall  extend, 
and  of  taxation  for  its  support.  It  may  designate  classes  of 
persons  and  kinds  of  property  to  bear  the  cost ;  and  if  the 
burden  of  taxation  be  imposed  upon  those  who,  or  the  prop- 
erty which,  by  legislative  designation,  are  to  bear  it,  upon 
rules  of  uniformity,  they  become  subject  to  its  payment. 
City  of  Paterson  v.  Society  for  Useful  Manufactures,  4  Zab. 
385  ;  State,  ex  rel.  Trustees,  d'C,  v.  Townskip  Committee  of 
Readington,  7  Vroom  QQ)  1  Dillon  on  Mun.  Corp.,  §  124. 

There  may  be  just  objection  to  including  within  municipal 
boundaries  of  a  city,  rural  or  agricultiu'al  lands,  merely  for 
the  purpose  of  contributing,  by  its  tax,  to  the  city  treasury, 
but  this  objection  must  be  addressed  to  the  legislature,  not  the 
courts,  for  it  must  be  regarded  as  established  law,  that  the 
power  to  create,  enlarge  and  diminish  such  limits  rests  entirely 
in  the  legislative  will.  Whether  any  case  can  arise  in  which 
the  courts  of  this  state  would  relieve  such  property  entirely 
from  taxation,  imposed  purely  for  city  purposes,  because  in  no 
wise  benefited,  (as  seems,  by  the  cases  cited  by  the  counsel  of 
prosecutor,  to  have  been  done  in  Kentucky,  Iowa  and 
Nebraska),  it  is  not  necessary  to  consider.  It  is  sufficient  to 
say  that  no  such  case  is  here  presented. 

The  subjects  of  expense  complained  of  are  for  the  comfort 
of  the  citizens  of  the  district  and  the  protection  of  their  prop- 
erty ;  they  are  a  common  benefit  to  all,  not  equally  so  to  each, 
perhaps,  but  this  is  not  necessary  to  the  validity  of  a  tax. 
The  citizen  who  keeps  no  carriage  pays  his  road  tax  as  well  as 
he  who  owns  and  rides  in  one. 

The  seventh  reason  objects  to  the  tax,  because  two  of  the 
four  persons  who  acted  as  commissioners  in  directing  the  tax, 
were  not  elected  by  the  people  of  the  district,  but  were,  in 
])ursuance  of  the  terms  of  the  act,  appointed  by  a  justice  of 
the  Supreme  Court :  that  this  being  an  invalid  appointment, 
the  tax  was  not  ordered  by  competent  authority. 
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It  is  not  disputed  that  the  act  was  adequate  in  its  provisions 
to  confer  upon  the  corj^oration  thereby  created,  the  power  to 
lay  a  tax  for  the  objects  embraced  in  the  assessment,  nor  is  it 
questioned  that  the  requisite  number  of  commissioners  (if  they 
were  such),  acted.  The  objection  is,  that  two  of  the  number 
Avere  not  legally  in  office. 

The  only  question  presented  under  this  reason  necessary  to 
be  considered  is,  whether  in  this  collateral  way,  on  a  certiorari 
"to  review  the  validity  of  a  tax  levied  for  the  purposes  of  a 
municipal  corporation,  and  by  a  body  legally  empowered  to 
impose  such  taxes,  the  legal  validity  and  regularity  of  the  ap- 
pointment of  those  who  are  acting  as  members  of  that  body, 
can  be  inquired  into — whether  a  tax-payer  can,  to  defeat  a 
tax  otherwise  legal,  be  permitted  to  show  that  one  or  more 
members  of  the  taxing  body,  holding  office  under  a  colorable 
appointment,  is  not  in  office  by  valid  legal  title  ? 

This  question  is  settled  against  the  right  so  to  do.  Refer- 
ence need  be  made  to  the  single  case  of  State,  ex  rel.  llitcheU, 
v.  Toinn,  4  Vroom  195,  and  cases  there  cited,  as  authority 
upon  the  point. 

The  acts  of  such  an  officer  are,  so  far  as  the  rights  of  third 
persons  or  the  public  are  concerned,  conclusive. 

In  my  judgment,  the  objections  urged  against  the  tax  affi^rd 
no  ground  for  setting  it  aside,  and  it  must  be  affirmed,  with 
costs. 


THE  STATE,  THOMAS  C.  ELY,  EXECUTOR  OF  ELIZABETH 
LONGSTREET,  DECEASED,  PROSECUTOR,  v.  THE  COL- 
LECTOR OF  HOLMDEL  TOWNSHIP,  MONMOUTH 
COUNTY. 

1.  A  tax  upon  personal  property  in  possession,  or  under  control  of  an 
executor,  should  be  against  the  person  holding  the  office  in  his  repre- 
sentative character,  and  not  against  "the  estate  of"  testatrix;  and 
such  tax  can  be  assessed  only  in  the  township  where  executor  resides 
for  all  such  property,  wherever  situate. 
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2.  An  executor  intended,  or  likely  to  be  affected  by  a  tax  against  "the 
estate  of"  his  testatrix,  may  prosecute  certiorari  to  have  such  tax 
reviewed. 


On  certiorari  to  review  tax. 

The  assessor  of  Holmdel  township,  in  the  county  of  Mon- 
mouth, a.ssessed  "  Elizabeth  Longstreet,  deceased,  estate  of," 
for  personal  property,  in  1873,  value,  |1 2,500^  and  in  1874,. 
the  same  form  of  assessment  on  valuation,  $12,000. 

Property  assessed  in  1873  was  household  furniture,  situ- 
ate in  Holmdel  township,  valued  at  $500^  and  $12,000,  the- 
amount  of  three  mortgages,  made  or  assigned  to  B.  F.  Ran- 
dolph, in  trast,  to  pay  the  interest  yearly  to  Elizabeth  Long- 
street,  during  her  life,  and  the  principal,  on  her  death,  to 
certain  children  of  John  Longstreet,  deceased.  The  tax  of 
1874  was  on  the  mortgages  alone.  Elizabeth  Longstreet  died 
in  1872,  and,  by  her  will,  bequeathed  all  her  personal 
property  to  her  five  daughters,  except  the  interest  which, 
might,  at  her  death,  be  due  on  the  mortgages.  Thomas  C. 
Ely,  the  prosecutor,  Mas  appointed  sole  executor,  and  was 
granted  letters  testamentary,  March  4th,  1872.  The  executor 
always  resided  in  Marlboro  township,  Monmouth  county. 
B.  F.  Randolph  resided  in  Jersey  City.  About  $2000  was 
due  testatrix,  at  her  death,  from  B.  F.  Randolph,  trustee,  but 
that  interest,  and  the  principal  due  on  the  mortgages,  were 
realized  by  the  trustee  on  a  foreclosure  and  sale  of  the  mort- 
gaged premises  in  1875,  and  in  July  of  that  year,  $2306,  the 
principal  and  interest  paid  by  Randolph  to  the  executor. 

The  household  furniture  was  never  removed  by  the  execu- 
tor  from  the  township    of  Holmdel,  but  remained  at  the  . 
homestead,  in  the  possession  of  two  of  the  five  legatees.     The 
estate  is  still  unsettled. 

Tax  warrants  were  issued,  and  under  them  the  furniture 
was  seized  for  both  taxes. 

Argued  at  June  Term,  1876,  l)efore  Ju.-tices  Depue^.^ 
Van  Syckel  and  Kxapp, 


NOVEMBER  TERM,  1876.  81 

State,  Ely,  pros.,  v.  Collector  of  Holmdel  Township. 
For  the  plaintiff,  John  J.  Ely. 

For  the  defendant,  Georffe  C.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  assessments,  in  these  cases,  are  to  "  Eliza- 
beth Longstreet,  deceased,  estate  of,"  on  personal  estate, 
value,  $12,500,  for  1873.  In  1874,  the  same  form  of  assess- 
ment, on  a  valuation  of  $12,000. 

The  first  question  presented  by  the  case  is,  whether  this  is 
a  proper  form  of  assessment?  An  assessment  for  taxes 
against  the  "estate  of  J.  B.  Coles,"  was  sustained  by  this 
court  in  the  case  of  State  v.  Collector  of  Jersey  City,  4  Zah. 
108.  No  form  of  assessment  was,  at  the  time  of  that  deci- 
sion, required  by  law.  The  property  taxed  was  a  large  tract 
of  land,  well  known  in  Jersey  City,  and  its  owners  were 
equally  well  known.  The  assessment  was  regarded  as  not 
strictly  correct,  but,  because  the  property  had,  for  a  number 
of  years,  been  assessed  in  the  same  manner,  and  the  taxes 
paid  by  the  owners,  without  objection,  the  mere  lack  of  form 
in  designating  the  owners,  was  regarded  as  not  impairing  the 
substantial  rights  of  the  prosecutor,  and  it  was  sustained. 

Since  the  adjudication  in  that  case,  a  material  change  has 
been  made  in  the  law  respecting  the  form  and  manner  of 
assessing  taxes. 

By  the  tenth  section  of  the  tax  law  of  1866  {Nix.  Dig. 
952),  the  assessor  is  required  to  show,  on  his  duplicate,  the 
names  of  all  persons  assessed,  and  the  value  of  the  personal 
estate  assessed  to  each  one.  There  may  be  cases  in  which  a 
literal  compliance  with  those  requirements  will  be  impossible, 
or  highly  inconvenient,  or  its  omission  may  not  prejudice  or 
impair  the  substantial  rights  of  the  parties.  A  tax,  under 
such  circumstances,  would  not  be  held  invalid,  but  such 
observance  of  this  section  as  is  necessary  to  afford  to  the  tax- 
payer all  the  protection  intended  for  him  by  that  provision  in 
the  law,  must  be  regarded.  That  has  not  been  done  in  these 
cases.     The  form  of  the  assessment  seems  to  point  at,  and  it 
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probably  was  inteuded  to  be  against  the  legal  representatives 
of  Elizabeth  Longstreet,  deceased,  yet,  so  uncertain  is  the  aim, 
that  the  defendant  challenges  the  standing  of  the  prosecutor 
in  these  suits,  because  of  the  doubt,  arising  on  the  face  of  the 
assessment,  of  his  being  the  one  intended  to  be  affected  by  it. 

Assuming  that  the  taxes,  in  these  cases,  were  levied  to  reach 
the  estate  of  Elizabeth  Longstreet,  deceased,  in  the  hands  of 
her  executor,  to  be  administered,  it  is  clear  that,  under  the 
law,  her  executor  could  not  be  taxed  in  the  township  of 
Holmdel,  nor  could  property  belonging  to  him,  as  such 
executor,  although  in  that  township,  be  taxed  there. 

The  seventh  section  of  the  same  act  provides  that  "every 
person  shall  be  assessed  in  the  township  or  ward  where  he 
resides,  for  all  personal  estate  in  his  possession,  or  under  his 
control  as  trustee,  guardian,  executor  or  administrator."  The 
executor  was  a  resident  of  the  township  of  Marlboro,  and,  as 
such,  taxable  there  for  all  the  property  of  the  estate,  and  was 
not  taxable  in  Holmdel. 

Testimony  is  given  to  prove  that,  in  1873,  when  the  furni- 
ture was  taxed  for  $500,  it  was  not  uuder  his  control  as 
executor.  The  furniture  was  left  in  the  homestead  of  Mrs. 
Longstreet,  and  a  receipt  for  it  given  by  the  legatees  to  the 
executor.  This  may  have  been  parting  with  his  right  in 
and  control  over  the  property.  If  so,  the  executor  should 
uot  have  been  taxed  for  it  anywhere ;  the  tax  for  that  year 
should  have  been  against  the  new  owners. 

It  is  said  tliat  these  taxes  ought  not  to  be  set  aside,  as  the 
prosecutor  was  not  taxed  elsewhere  for  this  estate.  He 
should  have  been  taxed  in  the  township  of  Marlboro  for 
the  personal  estate  of  testatrix,  held  by  him  as  her  executor, 
and  that  should  have  included  the  interest  on  the  mort- 
gages, which  was  due  to  the  testatrix  at  the  time  of  her 
death.  The  principal  money  secured  by  the  mortgages 
formed  no  part  of  her  estate,  and  her  executor  could  not  be 
taxed  for  it.  But,  through  some  oversight  of  the  assessor  of 
his  township,  the  estate  in  his  hands  which  was  really  subject 
to  taxation,  will  unjustly  escape  it.     That  fact,  however,  can- 
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not  render  the  tax  against  him  in  Holmdel  township  the  less 
illegal.  Beside,  if  any  part  of  the  assessment  were  sustain- 
able, it  would  be  manifestly  unjust  that  this  executor — and, 
through  him,  the  beneficiaries  under  the  will — should  be 
compelled  to  pay  tax  on  $12,000,  money  not  of  the  estate, 
and  in  which  they  have  no  interest. 

The  defendant  insists  that  the  prosecutor  is  a  mere  volun- 
teer, M'ithout  any  interest  in  tlie  subject  of  these  suits,  and 
should  not  be  permitted  further  to  prosecute  the  writs. 

The  form  in  which  this  entry  stands  upon  the  duplicate, 
leaves  it  quite  uncertain  that  the  prosecutor  was  thereby 
intended,  and  so  much  so,  that  it  is  doubtful  whether  the 
usual  process  to  compel  payment  of  the  tax  could  lan^fully  be 
enforced  against  him,  yet,  if  the  tax  should  stand,  he  is,  on 
the  face  of  the  assessment,  sufficiently  indicated,  to  expose 
him  to  much  risk  that  the  public  authorities  may  cause  pro- 
cess to  issue  against  him  for  its  collection.  He  was  the  tax- 
able owner  of  Elizabeth  Longstreet's  estate.  To  deny  to  him 
the  right,  under  such  circumstances,  to  test  its  validity  in  the 
■courts,  would  be  unjust.  In  the  "  Coles  estate "  tax,  the 
assessment,  with  the  surrounding  circumstances  considered, 
was  deemed  by  the  court  sufficient  designation  of  the  prose- 
cutors, as  owners,  not  merely  to  give  them  standing  in  court, 
but  to  maintain  the  tax  against  them. 

The  testimony  taken  by  the  parties  in  the  present  case, 
shows  that  the  prosecutor,  as  executor,  was  the  person  intended. 
The  executor  was  the  proper  representative  of  the  estate. 
The  assessor  knew  him  in  that  character,  and  assessed  what 
he  supposed  was  the  personal  property  left  by  the  testatrix  at 
lier  death.  It  also  appears  that  notice  of  the  tax  was  served 
by  the  collector  upon  the  prosecutor. 

A  resort  to  extraneous  testimony,  to  ascertain  who  is  the 
person  assessed,  ought  not  to  be  necessary  in  support  of  a  tax, 
nor  will  it  be  if  the  precision  in  statement  required  by  the 
act  of  1866  is  observed  by  the  assessor.  But  aid  may  prop- 
erly be  sought  from  such  testimony  in  determining  the  stand- 
i    ing  in  court  of  the  prosecutor. 
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An  assessment  may  be  uncertain  as  to  the  person  intended 
to  be  taxed,  to  a  degree  that,  under  the  law,  it  may,  for  that 
cause,  be  fatally  defective,  and  yet  may  so  far  indicate  or 
point  to  one  that,  taken  in  conjunction  with  extrinsic  evi- 
dence, it  becomes  apparent  that  he  is  the  person  designed  to 
be  taxed. 

The  entry  in  the  duplicate,  and  the  depositions  taken, 
show  the  executor  to  be  the  person  interested  in  the  matters 
brought  here  by  the  writs,  and  the  only  one  who  could  prop- 
erly prosecute  them.  Believing  that  the  proper  ])arties  are 
before  the  court,  and  that  both  assessments  are  illegal,  they 
are  set  aside. 

The  tax  warrants,  and  all  proceedings  under  them,  must 
also  be  set  aside,  with  costs. 


WILLIAM  B.  HILL  ET  AL.  v.  DAVID  S.  STETSUX,  SUR- 
VIVOR, &c. 

C.  was  master  of  a  vessel,  under  a  charter-party  made  in  1864,  which  con- 
tracted for  a  voyage  from  Philadelphia  to  Beaufort.  He  put  A.  in 
charge,  who  sailed  the  vessel  to  Beaufort.  On  arriving  at  Beaufort,  A. 
was  ordered,  by  the  officer  in  command,  to  sail  to  Charleston.  The 
original  charter-]iarty  was  endorsed  "fulfilled,"  by  said  officer,  and  a 
new  one  drawn,  with  A.  as  master,  for  the  voyage  from  Beaufort  to 
Charleston.  A  claim  for  demurrage  having  arisen  against  the  gov- 
ernment, on  this  latter  voyage,  and  the  same  having  been  paid  by  the 
government,  it  was  held — 

1.  That  the  master  of  the  vessel  alone,  on  the  voyage  from  Beaufort  to 
Charleston,  had  the  right  to  receive  this  demurrage,  and  on  his  death, 
such  right  would  go  to  his  personal  representatives. 

2.  C.  was  not  the  master  on  the  said  voyage.  The  forcible  act  of  the  gov- 
ernment utterly  destroyed  the  relationship  existing  between  C,  as 
master,  and  the  owners  of  the  vessel,  and  created  a  new  relationship 
between  the  government  and  the  owners,  to  which  C.  was  not  a  party. 


On  rule  to  show  cause  why   a  new  trial   should   in  it  be 
granted. 
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In  this  case  it  appeared  from  the  evidence  that  William  "W. 
Cook,  deceased,  owned  five-sixteenths  of  the  barque  Tillie 
Van  Name,  in  common  with  the  plaintiifs  and  others.  That 
in  1864,  there  was  a  contract  between  the  owners  of  the  vessel 
and  William  W.  Cook,  that  he  was  to  take  and  sail  her  as 
master,  receiving  one-half  of  the  net  proceeds  of  her  freight 
and  earnings,  and  dividing  the  other  half  among  the  owners 
in  proportion  to  their  shares.  Cook  was,  therefore,  a  part 
owner,  having  an  interest  of  about  one-third,  and  was  also 
master  of  the  vessel.  He  had  the  exclusive  control  and  man- 
agement of  the  barque,  so  long  as  he  continued  master,  with 
the  liability  to  account  to  his  co-owners  for  the  net  freight 
and  earnings.  Among  the  earnings  is  demurrage,  which  is 
the  delay  beyond  the  lay  days  allowed  in  the  charter-party, 
caused  by  the  charterer. 

The  defendant  in  this  cause  was  sued  for  $8186.25,  received 
by  him  from  the  United  States  for  demurrage,  while  the  ves- 
sel was  being  repaired  at  Baltimore,  after  sustaining  injuries 
from  the  government  boats  in  Charleston  harbor,  which  she 
was  supplying  with  coal. 

Stetson,  the  defendant,  obtained  the  charter  for  carrying 
coals  for  the  government  for  Captain  Cook,  for  which  he 
charged  a  commission,  and  made  a  subsequent  arrangement 
with  him  to  collect  this  demurrage,  which  was  disputed,  from 
the  government. 

He  collected  it  in  December  10th,  1869,  and,  by  receipts, 
shows  that  he  has  accounted  to  Louis  P.  Cook,  the  adminis- 
trator of  Captain  William  W.  Cook. 

After  the  vessel  was  chartered  and  loaded  with  coal  at 
Philadelphia,  Captain  Cook,  who  was  sick,  requested  Captain 
Arnold  to  take  her  to  Beaufort,  South  Carolina. 

She  was  chartered  for  this  voyage  in  the  name  of  Captain 
Cook.  After  her  arrival  at  Beaufort,  Admiral  Reynolds,  in 
command  of  the  station,  wished  the  coal  taken  to  Charleston 
harbor. 

To  induce  Captain  Arnold  to  go,  the  commanding  officer 


86        ,   NEW  JERSEY  SUPREME   COURT. 

Hill  V.  Stetson. 

endorsed  his  first  charter  as  completed,  and,  as  he  says,  made 
out  a  new  one  to  him,  as  master  and  agent  of  the  owners. 

This  last  charter  he  says  he  delivered  to  Captain  William  W. 
Cook,  on  his  return  to  Baltimore,  and  transferred  all  his 
papers  to  him.  Cook  took  charge  of  the  vessel,  of  her  repairs, 
and  the  collection  of  the  expenses  and  demurrage,  through  the 
defendant,  Stetson,  who  advanced  all  moneys  required  by  him 
while  the  barque  was  at  Baltimore.  The  bill  for  repairs 
amounted  to  $7720.  The  demurrage  claimed  was  $8186.25. 
The  former  was  paid  ;  the  latter  was  disputed  by  the  govern- 
ment, hence  the  delay  in  collecting  it  until  after  Captain 
Cook's  death,  December  10th,  1869. 

Argued  at  February  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder.  Van  Syckel  and  Wood- 
hull. 

For  the  plaintiff,  William  H.  Vredenburgh. 

For  the  defendant,  A.  C.  Scovel  and  A.  Flanders. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  I  think  the  rule  in  this  case 
should  be  made  absolute. 

The  ground  of  this  conclusion  is,  that,  in  my  opinion,  Wil- 
liam W.  Cook  was  not  the  master  of  the  vessel  in  question,  by 
force  of  the  charter-party  executed  at  Beaufort  in  August, 
1864. 

The  original  charter  of  this  vessel  contracted  for  a  voyage 
from  the  port  of  Philadelphia  to  Beaufort.  She  carried  coal 
for  the  navy  department.  Cook  was  master  for  this  voyage, 
and  he  put  John  Arnold  in  charge  in  his  stead.  Arnold 
sailed  the  vessel  from  Philadelphia  to  Beaufort.  Arriving  at 
the  latter  jjlace,  he  was  told  by  the  naval  officer  in  command, 
that  the  vessel  must  go  to  Charleston.  To  this  he  objected,, 
but  he  was  informed  that  the  exigencies  of  the  service  re- 
quired it,  and  that,  unless  he  chose  to  comply  with  the  com-- 
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mand,  his  vessel  would  be  taken  from  him  and  sent  on  this 
new  voyage.  Arnold  then  gave  way.  The  original  charter- 
party,  providing  for  the  voyage  from  Philadelphia  to  Beaufort, 
was  endorsed  "  fulfilled,"  and  a  new  one  drawn  with  respect 
to  the  voyage  from  Beaufort  to  Charleston.  A  claim  against 
the  government,  for  demurrage,  arose  on  this  latter  voyage, 
and  the  amount  coming  in  dispute,  the  defendants  were  em- 
ployed by  Cook  to  take  it  in  hand  and  collect  it,  the  agree- 
ment providing  for  their  compensation  by  a  certain  share  of 
the  sum  to  be  realized.  This  claim  having  been  collected  by 
the  defendants,  and  in  the  meantime.  Cook  having  died,  they 
made  a  settlement  with  his  administrator.  The  validity  of 
that  settlement,  it  is  obvious,  depends  entirely  on  the  fact 
whether  Cook  was  the  master  of  the  vessel  on  the  voyage  from 
Beaufort  to  Charleston.  If,  during  this  time,  he  was  master 
of  the  vessel,  he  had  the  right  to  receive  this  demurrage,  and 
after  his  death,  said  right  would  go  to  his  personal  represen- 
tative.    The  law  to  this  effect  is  clear. 

But  I  have  failed  to  see  the  force  of  the  contention  that 
Cook  was  ma^er  on  the  voyage  from  Beaufort  to  Charleston. 
He  had  undertaken  to  act  as  master  from  Philadelphia  to 
Beaufort,  and,  in  such  capacity,  represented  the  owner  of  the 
vessel,  and  was  clothed  with  large  discretionary  power.  But 
neither  he  nor  the  owners  had  agreed  that  if  the  government 
saw  fit  to  sequester  this  vessel  and  apply  it  to  the  public  ser- 
vice, that  he  would  continue  to  be  its  master.  Nor  was 
Arnold  authorized  to  assume  any  such  obligation  for  him, 
nor  did  this  substitute  of  his  attempt  to  do  any  thing  of  the 
kind,  for  he  took  the  new  charter-party  in  his  own  name  as 
master.  The  forcible  a:;t  of  the  government  utterly  destroyed 
the  relationship  existing  between  Cook,  as  master,  and  the 
owners  of  the  vessel,  and  created  a  new  relationship  between 
the  government  and  the  owners  of  the  vessel,  to  which  Cook 
was  not  a  party.  Suppose  the  government  had  kept  this  ves- 
sel in  its  service  for  two  years,  sending  it  from  place  to  place, 
can  it  be  pretended  that  during  such  time  Cook  would  have  re- 
mained master,  and,  as  such,  would  have  been  answerable  for 
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all  those  expenses  for  which  a  master  is  responsible  ?  A  liabil- 
ity to  such  a  burthen  was  not  incurred  by  him  in  express  terms, 
under  his  contract  to  sail  the  vessel  to  Beaufort,  nor  does  it 
arise,  by  implication  of  law,  out  of  such  contract.  Nor  after 
the  voyage  had  been  completed,  could  he,  with  the  assent  of 
Arnold,  elect  to  consider  himself  master ;  such  a  privilege 
would  have  given  him  the  unfair  advantage  of  either  accept- 
ing or  rejecting  the  situation  after  the  event  had  shown  its 
gains  and  losses.  I  have,  consequently,  concluded  that  Cook 
was  not  master  for  the  voyage  in  question,  and  that  the  right 
to  demurrage  did  not  settle  in  him  exclusively,  and  as  a  legal 
result  the  defendants,  after  his  death,  could  not  make  their 
settlement  with  his  administrator.  This  result  is  not  to  be 
regretted,  as  that  settlement  appears  to  have  been  made  on 
grounds  which  are  not  consistent  either  with  fair  dealing  or 
with  the  contract  between  the  parties. 

The  cause  must  be  re  -tried. 
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CASES    AT    LAW 


DETERMINED    IN    THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE    OF    NEW    JERSEY, 
AT  JUNE  TERM,  1876. 


THE  AMERICAN  POPULAR  LIFE  INSURANCE  COMPANY, 
PLAINTIFFS  IN  ERROR,  v.  WILLIAM  E.  DAY,  EXECU- 
TOR, &c.,  OF  FREDERICK  DAY,  DECEASED,  DEFENDANT 
IN  ERROR. 

1.  The  power  of  amendment  conferred  by  the  one  hundred  and  thirty- 
eighth  section  of  the  Practice  Act  of  1874,  extends  to  the  Court  of  Error?, 
and  in  cases  where  no  injury  has  been  done  to  the  party  complaining, 
by  or  through  error  of  mere  form,  it  is  incumbent  on  this  court,  in  the 
interest  of  justice,  to  exercise  the  power. 

2.  Although  a  proposal  and  application  for  a  policy  of  life  insurance, 
contains  an  agreement  on  the  part  of  the  insured,  that  the  answer  to 
the  questions  annexed  to  them,  and  the  accompanying  statements  made 
to  the  examining  physician,  shall  be  the  basis  and  form  part  of  the 
contract  and  policy  between  the  insured  and  the  company,  yet  if  the 
policy  does  not,  directly  or  indirectly,  so  declare,  it  will  be  assumed 
that  all  previous  negotiations  have  been  superseded,  and  that  the 
policy  alone  expresses  the  contract  between  the  parties. 

3.  The  fact  that  the  policy  declares  that  the  insurance  is  in  consideration 
of  the  representations  made  to  the  company  in  the  application  for  the 
policy,  cannot  have  the  effect  of  changing  the  character  of  the  repre- 
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sentations  in  the  application,  and  elevating  them  to  the  importance  of 
warranties  or  conditions  of  insurance. 
4.  Reasonable  discretion  must  be  accorded  to  a  judge  at  Nisi  Prius,  in 
allowing  or  overruling  questions  to  witnesses  on  direct  examination, 
which  inquire  as  to  matter  not  in  itself  pertinent,  and  which  can  only 
become  so  by  the  introduction  of  other  evidence  which  is  clearly 
pertinent. 


In  error  to  the  Supreme  Court. 

This  was  an  action  of  as-mmpsit,  founded  upon  a  policy  of 
insurance,  issued  under  seal  by  the  plaintiffs  in  error,  upon 
the  life  of  Frederick  Day,  deceased,  the  testator  of  the  defend- 
ant in  error,  in  his  lifetime,  and  dated  October  29th,  1868, 
for  $10,000. 

The  declaration  was  filed  December  10th,  1874,  and  the 
defendant's  pleas  were  filed  February  15th,  1875.  An  order 
was  entered  May  31st,  1875,  striking  out  all  of  the  defend- 
ant's pleas,  except  the  first,  which  was  the  general  issue. 

The  cause  came  on  to  be  tried  before  Justice  Van  Syckel 
and  a  jury,  at  the  Union  Circuit,  in  September,  1875,  and  a 
verdict  Avas  rendered  in  favor  of  the  plaintiffs,  against  the 
defendant,  for  the  whole  amount  claimed  and  interest. 

For  the  plaintiffs  in  error,  George  E.  Sibley,  of  New  York, 
and  T.  N.  McCarter. 

For  the  defendant  in  error,  W.  J.  Magle  and  CorUandt 
Parker. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  defendant  in  error  brought  an 
action  of  assumpsit  in  the  Supreme  Court,  on  a  policy  of  in- 
surance issued  by  the  plaintiffs  in  error  to  the  testator,  Fred- 
erick Day,  upon  his  own  life.  The  company  pleaded  the 
general  issue  and  five  special  pleas,  which  latter  were,  on 
motion,  stricken  out.  The  trial  of  the  issue  resulted  in  a  ver- 
dict against  the  company  and  judgment  thereon.     The  com- 
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pany  insist  that  the  form  of  the  action  was  erroneous  ;  that 
tlie  order  striking  out  the  pleas  was  illegal,  and  that  there 
was  error  in  the  exclusion,  on  the  trial,  of  evidence  offered  in 
their  behalf,  and  in  the  admission  of  evidence  on  behalf  of 
the  executor,  and  in  the  refusal  of  the  judge  to  charge  as  re- 
quested by  their  counsel. 

The  policy  was  under  seal.  The  action  should,  therefore, 
have  been  covenant  instead  of  assumpsit  It  does  not  appear, 
however,  and  it  is  not  even  alleged,  that  the  company,  by 
reason  of  this  error,  have  lost  or  been  deprived  of  any  right 
or  advantage  whatever,  or  have  been  in  any  way  prejudiced. 
Their  defence  has  not  been  in  any  wise  abridged  or  limited  or 
aifected  by  it,  nor  has  their  adversary  had  any  advantage  on 
account  of  it.  The  objection,  therefore,  is  purely  technical. 
Inasmuch  as  it  is  so,  and  involves  no  merits,  the  power  of 
amendment  will  be  exercised.  Ruckman  v.  Rergholz,  8  Vroom 
437,  439. 

The  one  hundred  and  thirty-eighth  section  of  the  practice 
act,  {Rev.,  1874,  p.  625,)  is  of  a  highly  remedial  character,  and 
should  be  so  construed  as,  in  .its  own  language,  "  to  prevent 
the  failure  of  justice  by  reason  of  mistakes  and  objections  of 
form."  The  power  of  amendment  thereby  conferred,  extends 
to  this  court,  and  in  cases  where  no  injury  has  been  done  to 
the  party  complaining,  by  or  through  error  of  mere  form,  it 
is  incumbent  on  this  court,  in  the  interest  of  justice,  to  exer- 
cise the  power. 

The  errors  assigned  upon  the  striking  out  of  the  special 
pleas,  and  that  assigned  upon  the  refusal  of  the  judge  at  the 
circuit  to  charge  as  requested  by  the  company's  counsel,  may 
be  considered  together.  The  pleas  were  stricken  out,  on  the 
ground  that  the  alleged  misrepresentations  therein  set  up  in 
avoidance  of  the  liability  of  the  company  under  the  policy, 
were  not  therein  stated  to  have  been  material  and  intention- 
ally or  fraudulently  made,  and  the  refusal  to  charge,  just  re- 
ferred to,  was  on  a  request  to  charge  that,  under  the  terms  of 
the  policy  and  the  application  for  insurance,  the  statements 
and  representations  made  by  the  insured,  became  part  of  the 
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•contract,  and  that  their  falsity  was  a  defence  to  the  action, 
whether  the  untruth  was  intentional  or  not.  When  applica- 
i;ion  was  first  made  by  the  testator  for  the  insurance,  the  agent 
of  the  company  through  whom  it  was  made  wrote  down  in 
pencil,  on  a  paper  intended  as  a  proposal  for  insurance,  the  tes- 
tator's answers  to  certain  printed  questions  thereon,  relative 
to  subjects  on  which  the  company  deemed  it  proper,  according 
to  their  regulations,  to  have  answers  in  that  connection.  This 
paper  was  not  signed  by  the  testator.  Afterwards,  another 
like  paper,  containing  like  questions,  with  answers  by  the  tes- 
tator, and  signed  by  him,  was  delivered  to  the  company  as  an 
application  for  the  insurance.  Both  these  papers  contained 
these  words  :  "  And  I  hereby  further  agree  that  the  preceding 
answers  given  to  the  annexed  questions,  and  the  accompany- 
ing statements,  together  with  the  statements  made  to  the  ex- 
amining physician,  shall  be  the  basis  and  form  part  of  the 
contract  or  policy  between  me  and  the  said  company,  and  if 
the  same  be  not  in  all  respects  true  and  correctly  stated,  the 
said  policy  shall  be  void,  according  to  the  terms  thereof." 

The  policy  declared  that  the  insurance  was  "  in  consider- 
ation of  the  representations  made  "  to  the  company,  and  of 
the  premiums  paid  and  to  be  paid.  It  further  stated  that  it 
was  issued  and  accepted  by  the  insured,  upon  certain  express 
conditions  therein  stated,  among  which  was  the  following  : 
"  Fraud  or  intentional  misrepresentations  vitiates  the  policy." 
No  reference,  except  as  above  stated,  was  made  to  the  pro- 
posal or  application,  or  either  of  them,  or  the  matters  therein 
contained,  or  to  any  statements  or  representations  by  the  in- 
sured. The  counsel  of  the  company  insist  that  the  statements 
contained  in  the  proposal  and  ap})lication,  were,  by  virtue  of 
the  agreement  above  quoted,  therein  contained,  made  part  of 
the  policy,  and  that  they  were,  therefore,  in  fact,  warranties  or 
conditions,  on  the  truth  of  which  the  liability  of  the  com|)any 
was  based,  and  that,  therefore,  the  question  of  their  material- 
ity or  of  the  knowledge  of  the  testator  that  they  were  untrue, 
•or  of  his  intention  in  making  them,  was  not  involved. 

Whether  the  statements  in  question  are  warranties,  or  con- 
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ditions,  or  representations  merely,  will  depend  on  whether 
they,  in  fact,  are  incorporated  into  the  policy.  "  It  is,"  said 
Lord  Ellenborough,  in  Robertson  v.  French,  4  JEast  130, 
135,  "a  question  of  construction  in  every  case,  whether  a 
policy  is  so  M-orded  as  to  make  the  accuracy  of  a  bona  fide 
statement  a  condition  precedent,  and  the  rules  of  construction 
are  the  same  in  policies  as  in  other  written  contracts." 
"  In  order  to  make  any  statements  binding  as  warranties," 
says  Bunyon,  "  they  must  appear  upon  the  face  of  the  instru- 
ment itself  by  which  the  contract  of  insurance  is  eflPected ;  they 
must  either  be  expressly  set  out  or  by  inference  incorporated' 
in  the  policy.  If  they  are  not  so,  they  are  not  warranties,  but 
representations."  Bunyon  on  Life  Assnr.  34.  See  also  May 
on  Ins.,  §  159.  In  Wheelton  v.  Hardisfy,  8  EL  &  B.  232, 
where  a  policy  of  life  insurance  recited  that  the  assured,  being 
interested  in  the  life  of  J.,  were  desirous  of  effecting  such 
assurance  as  was  thereinafter  expressed,  with  the  association, 
and  had  caused  to  be  delivered  into  the  office  of  the  associa- 
tion a  proposal  for  assurance,  in  writing,  bearing  date  the  8th 
of  Se})tember,  1852,  whereby  it  was  declared  that  the  age  of 
said  J.  did  not  exceed  thirty-five  years ;  that  he  had  not  had 
rupture,  or  any  fit  or  convulsions,  since  childhood,  or 
gout,  asthma,  insanity  or  spitting  of  blood ;  that  he  had  not 
had  any  habitual  cough  or  any  disease  of  the  lungs  or  heart, 
or  any  other  disease  or  disorder  tending  to  the  shortening  of 
life,  and  that  the  association  had  thei^eupon  undertaken  the 
proposed  assurance,  subject  to  the  terms  and  conditions  therein 
and  thereunder  expressed,  but  among  the  conditions  was  no 
reference  to  the  proposal,  or  its  statements  or  any  matter 
therein  contained,  it  was  held  that  there  was  no  warranty  of 
the  truth  of  the  matters  recited  in  the  policy  to  have  been 
declared  in  the  proposal,  or  anything  in  the  nature  of  the 
contract  showing  an  intention  that  the  truth  of  these  matters 
should  be  the  basis  of  the  contract. 

In  Anderson  v.  Fitzgerald,  4  H.  of  L.  Cas.  484,  it  was, 
indeed,  held  that  misrepresentation  in  either  of  two  particu- 
lars not  specified  in  the  statement  of  the  subjects  of  warranty 
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in  the  policy,  bat  mentioned  in  the  proposal  for  insurance 
which  the  parties  had  agreed  should  form  the  basis  of  the 
contract  between  the  insured  and  the  company,  would  avoid 
the  policy  and  forfeit  the  moneys  paid  ;  but  in  that  case,  the 
policy  was  so  framed  as  to  make  the  accuracy  of  the  prelimi- 
nary statement  a  condition  precedent  to  the  validity  of  the 
policy.  The  policy  contained  a  proviso  which  provided, 
among  other  things,  that  if  any  circumstance,  material  to  the 
insurance,  should  not  have  been  truly  stated  or  should  have 
been  misrepresented  or  concealed,  or  should  not  have  been 
fully  and  fairly  disclosed  and  communicated  to  the  company, 
or  if  any  fraud  should  have  been  practiced  on  the  company, 
or  any  false  statements  made  to  them  in  or  about  the  obtain- 
ing or  effecting  of  the  insurance,  the  policy  was  to  be  null  and 
void,  and  all  moneys  paid  by  the  insured,  or  in  his  behalf,  on 
account  of  the  insurance,  should  be  forfeited.  A\  hen,  in 
Pauson  V.  Watson,  Cou-p.  785,  Lord  Mansfield  was  asked,  in 
behalf  of  the  underwriters,  "  Whether  it  was  the  opinion  of 
the  court  that,  to  make  written  instructions  valid  and  binding 
as  a  warranty,  they  must  be  inserted  in  the  policy,  he  answered, 
that  that  was  most  undoubtedly  the  opinion  of  the  court." 
To  hold  that  the  statements  of  the  proposal  and  the  applica- 
tion, notwithstanding  the  agreement  therein  above  quoted,  are 
not  incorporated  into  the  policy,  and,  therefore,  are  not  war- 
ranties or  conditions  of  insurance,  is  but  to  apply  the  rule  that 
where  the  parties  to  an  agreement  have  reduced  their  contract 
to  writing,  that  writing,  at  law,  determines  what  the  contract 
is,  and  evidence  cannot  be  received  to  contradict,  add  to,  sub- 
tract from  or  vary  the  terms  of  the  Avriting.  The  policy  in 
this  case  is  the  agreement  for  insurance,  and  it  must  be  held 
to  contain  the  agreement,  and  all  the  agreement,  of  the  parties 
to  it.  Though  the  proposal  and  application  contain  an  agree- 
ment on  the  part  of  the  insured,  that  the  answers  to  the  ques- 
tions annexed  to  them  and  the  accomj^anying  statements, 
together  with  the  statements  made  to  the  examining  physi- 
cian, shall  be  the  basis  and  form  part  of  the  contract  or  j)olicy 
between  the  insured  and  .the  company,  yet  the  policy  does  not, 
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directly  or  indirectly,  so  declare,  and  it  will  be  assumed  that 
all  previous  negotiations  have  been  superseded  and  that  the 
policy  alone  expresses  the  contract  of  the  parties. 

But  it  is  urged  on  the  part  of  the  company,  that  inasmuch 
as  the  policy  declares  that  the  insurance  is  in  consideration  of 
the  representations  made  to  the  company  in  the  application  for 
the  policy,  this  is  sufficient  to  give  the  representations  the 
character  of  conditions  or  warranties.  It  is  to  be  observed 
that  the  policy  refers  to  the  representations  as  representations 
only,  giving  them  no  higher  or  more  important  character. 
Almost  all  contracts  of  insurance  are  based  on  confidence  in 
representations,  in  respect  to  the  subject  of  the  insurance,  and 
the  consequences  of  falsehood  in  those  representations  are  well 
understood.  The  expression  under  consideration,  therefore, 
has  no  particular  significance.  It  cannot  have  the  effect  of 
changing  the  character  of  the  representations  in  the  applica- 
tion and  elevating  them  to  the  importance  of  warranties  or 
conditions  of  insurance.  Campbell  v.  A.  E.  Mu.  Ins.  Co.,  98 
Mass.  381 ;  Price  v.  Fhoenix  Mutual  Life  Ins.  Co.,  17  Minn. 
497.  There  was  no  error  in  striking  out  the  special  pleas. 
They  were  based  on  the  erroneous  assumption  that  the  repre- 
sentations in  the  proposal  and  application  were  warranties  or 
conditions  of  insurance.  For  the  same  reason,  there  was  no 
error  in  the  refusal  to  charge. 

The  company  insist  that  tnere  was  error  in  the  overruling 
of  the  questions  put  to  witnesses  on  the  trial,  in  reference  to 
the  testator's  habits  or  practice  as  to  the  use  of  intoxicating 
liquors  after  the  date  of  the  policy.  The  questions  were  put 
with  a  view  to  proving  his  habit  and  practice  at  or  prior  to 
the  date  of  the  policy,  and  it  was  probably  because  they  had 
reference  only  to  a  period  subsequent  to  that  date,  that  they 
were  overruled.  Had  the  questions  been  directed  to  the  time 
of  the  date  of  the  policy,  or  time  anterior  thereto,  they  w^ould 
have  been  allowed,  and,  probably,  if  the  habit  or  practice 
sought  to  be  proved  had  been  shown  to  have  existed  then, 
the  questions  objected  to  would  not  have  been  regarded  by 
the    judge   as    unlawful.       Reasonable    discretion    must    be 
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accorded  to  a  judge  at  yisi  Prms,  in  allowing  or  overruling 
questions  to  witnesses  on  direct  examination,  which  inquire 
as  to  matter  not  in  itself  pertinent,  and  which  can  only- 
become  so  by  the  introduction  of  other  evidence  which  is 
clearly  pertinent.  And  if,  after  a  question  has  been  over- 
ruled on  the  ground  of  impertinence  or  immateriality,  evi- 
dence is  introduced  which  may  tend  to  remove  the  objection, 
fainiess  demands  that  the  offer  be  renewed. 

The  questions  overruled  in  this  case  were  these :  "  Has  he, 
since  October,  1868,  been  in  the  habit  of  using  intoxicating 
drinks?'^  "How  soon  after  1868  did  you  know,  if  at  all, 
of  his  drinking  intoxicating  liquors  ?"  "  How  long  did  the 
habit,  such  as  you  saw,  of  his  drinking,  prior  to  1868,  con- 
tinue after  that  time  ?"  The  policy  w^as  issued,  as  before 
remarked,  in  October,  1868.  The  insured  died  April  10th, 
1874.  These  questions  were  asked  wdth  a  view  to  establish- 
ing the  fact  that  he  was  in  the  habit  of  drinking  intoxicating 
liquors  at  and  prior  to  the  date  of  the  policy.  The  first  of 
the  questions  had  a  range  through  a  period  of  five  years  and 
a  half  after  the  issuing  of  the  policy.  If  he  was  in  the 
habit,  at  any  time  during  that  period,  of  drinking  intoxi- 
cating liquors,  the  fact,  of  itself,  established  nothing  mate- 
rial to  the  issue.  Nor  would  the  fact  that  he  was  in  the 
habit  of  drinking  such  liquors  after  the  date  of  the  policy, 
have  been  any  evidence  of  his  use,  habitual  or  occasional,  of 
intoxicating  drinks  before  that  time.  The  last  question,. 
"  How  long  did  the  habit,  such  as  you  saw,  of  his  drinking, 
prior  to  1868,  continue  after  that  time?"  was,  under  the  cir- 
cumstances, improper.  It  assumed  that  the  witness  had  testi- 
fied to  a  habit  of  drinking  prior  to  1868,  which  was  not  the 
fact.  He  had  given  no  testimony  to  justify  the  assumption. 
The  question,  therefore,  was  clearly  objectionable,  and  M'as 
properly  overruled.  The  question,  "  How  soon  after  1868 
did  you  know,  if  at  all,  of  his  drinking  intoxicating  liquors?" 
M'as,  in  like  manner,  and  for  a  similar  reason,  objectionable. 
The  witness  had  not  testified  to  anv  knowledge  of  the  habits 
of  the  insured,  nor  that  the  latter  drank  intoxicating  drinks 
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at  all.  He  had  testified  to  nothing  whatever  on  the  subject. 
The  only  ground  on  which  it  could  be  claimed  that  the  first 
two  questions,  "Has  he,  since  October,  1868,  been  in  the 
habit  of  using  intoxicating  drinks  ?"  and,  "  How  soon  after 
1868  did  you  know,  if  at  all,  of  his  drinking  intoxicating 
liquors?"  were  pertinent,  would  be  the  possibility  that  there 
would  be  evidence  in  the  cause  of  habitual  use  of  intoxicating 
drinks  by  the  insured  at  or  prior  to  the  date  of  the  policy. 
But  if  such  testimony  had  been  introduced,  the  evidence 
objected  to  would  have  been  unnecessary,  and  would  still, 
strictly  considered,  have  been  immaterial  and  impertinent, 
except  as  by  way  of  corroboration;  it  might  furnish  ground 
for  the  argument  that  the  habit  existed  prior  to  or  at  the 
date  of  the  policy.  When  these  questions  were  asked,  there 
was  no  evidence  whatever  in  the  cause,  on  the  subject  of  the 
use  of  intoxicating  drinks  by  the  insured,  and,  after  the  testi- 
mony on  that  subject  had  been  introdu(^ed,  there  was  no 
renewal  of  the  oifer  of  the  rejected  testimony.  Of  the  three 
questions  overruled,  one  of  them  was  so  objectionable  in 
form  as  to  justify  the  judge  in  overruling  it  on  that  account 
alone,  and,  as  to  the  other  two,  the  judge,  as  the  case  then 
stood,  lawfully  exercised  his  discretion  in  overruling  them. 

The  testimony  which  is  claimed  to  have  been  unlawfully 
admitted  in  behalf  of  the  executor,  was  evidence  in  regard 
to  the  statements  made  in  the  immediate  family  of  the 
insured  as  to  the  cause  of  the  disease  of  which  one  of  his 
uncles  had  died,  before  the  policy  was  applied  for,  and  when 
the  insured  was  but  a  child.  The  executor  sought,  by  this 
evidence,  to  prove  that  the  cause  of  the  disease  was  reputed 
and  stated,  in  the  family,  to  be  injury  from  a  strain,  and  the 
object  of  the  proof  was  to  rebut  any  presumption  of  wilful 
or  intentional  misstatement  by  the  insured  as  to  the  cause  of 
the  disease.     In  this  view  the  evidence  was  competent. 

It  is  further  insisted  that  there  was  error  in  the  charge  as 
to  the  statements  of  two  persons,  to  whom,  in  making  proof 
of  loss,  the  executor,  at  the  request  of  the  company,  referred 
them,  as  being  disinterested  acquaintances  of  the  testator,  and 
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whose  statements  in  regard  to  the  latter  would  constitute  part 
of  the  proofs  of  loss.  These  statements  were  made  in  pur- 
suance of  a  request  of  the  company,  that  the  executor  would 
name  disinterested  acquaintances  of  the  insured,  to  whom 
they  might  apply  "  for  information  to  enable  them  to  judge 
of  the  identity  of  the  person,  the  justness  of  the  claim,  &c." 
The  charge  on  this  score  was,  that  the  executor  was  bound  by 
the  statements  of  these  persons  with  regard  to  the  proof  of 
death,  but  not  by  any  other  statement  upon  any  other  sub- 
ject, and  that  the  statements  made  by  them  in  regard  to  the 
habits  of  the  insured  were  merely  hearsay,  and  were  not  to 
be  regarded  by  the  jury.  The  limit  put  by  the  charge  to 
the  extent  to  which  the  statements  under  consideration  were 
to  be  received  as  evidence,  was  just.  It  would  be  exceed- 
ingly unreasonable,  to  say  the  least  of  it,  to  hold  a  patty 
making  })roof  of  loss,  bound  by  the  statements,  whatever 
they  might  be,  which  an  acquaintance  of  the  deceased,  whose 
name  he  gives  to  the  company,  for  their  satisfaction  as  to  the 
identity  of  the  deceased  with  the  insured,  and  the  justness  of 
the  claim,  might  choose  to  make  with  respect  to  matters 
other  than  those  which  are  connected  with  the  proof  of  the 
death  of  the  insured.  There  is  no  error  in  the  record.  The 
judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Reed,  Woodhull,  Clement, 
DoDD,  Green,  Lilly.     11. 

For  reversal — None. 


NELSON  H.  COYKENDALL,  PLAINTIFF  IN  ERROR,  v.  FRED- 
ERICK S.  ROBINSON,  DEFENDANT  IN  ERROR. 

A  justice  of  the  Supreme  Court  has  power  to  strike  out,  as  a  sham  plea, 
(he  general  issue,  accompanied  by  the  statutory  affidavit.  If  the  plea 
is  false,  it  is  not  an  invasion  of  the  right  of  trial  by  jury. 
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In  error  to  the  Hudson  Circuit  Court. 

For  the  plaintiif  in  error,  John  Linn. 

For  the  defendant  in  error,  F.  W.  Stevens. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  question  discussed  in  this  case  is, 
whether  the  court  below  had  power  to  strike  out,  as  a  sham 
plea,  the  general  issue,  accompanied  by  the  statutory  affidavit. 

Strictly,  the  writ  of  error  only  brings  up  the  record  of  the 
judgment,  by  which  it  appears  that  judgment  of  nil  dicit  was 
given  against  the  defendant;  the  order  of  the  judge  was  an 
outbranch  of  the  record,  which  should  have  been  brought  up 
on  certiorari.  This  objection,  however,  was  very  properly 
waived,  in  order  that  the  real  question  in  the  case  might 
receive  the  consideration  of  the  court. 

The  plaintiff  in  error  insists  that  the  striking  out  of  the 
plea  is  an  invasion  of  the  right  of  trial  by  jury,  and  that  it 
violates  that  provision  in  our  state  constitution  which  declares 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate." 

Section  133  of  the  practice  act  is  not,  in  terms,  an  infringe- 
ment of  this  constitutional  provision.  It  is  limited  in  its 
exercise  to  frivolous  pleas — that  is,  pleas  manifestly  imma- 
terial or  inapplicable  to  the  case — and  sham  pleas,  which  are 
false  pleas.  In  these  cases,  the  defendant  has  failed  to  set  up 
a  legal  defence :  he  has  presented  no  issue  to  be  tried  by  a 
jury,  there  existing,  in  fact,  nothing  to  try.  It  is  struck  out 
as  a  sham  plea,  and,  therefore,  in  this  argument,  it  must  be 
conceded  to  be  a  false  plea. 

The  constitution  was  not  intended  to  introduce  trial  by 
jury  in  cases  where  it  did  not  exist  before,  but  merely  to  pre- 
serve it  inviolate  in  cases  where  it  existed  at  the  time  the 
constitution  was  adopted.  McGear  v.  Woodruff,  4  Vroom 
213. 

The  one  hundred  and  thirty-third  section  of  our  practice 
act  confers   no    new   power.     At    common    law,  the  judges 
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repeatedly  exercised,  in  a  great  variety  of  cases,  the  power  to 
strike  out  sham  pleas.  Pen/old  v.  Haichins,  2  M.  &  S.  606 ; 
Blevntt  V.  Marsden,  10  East  237 ;  Balmanno  v.  Thompson^ 
6  Bing.  {N.  S.)  153;  Bradbury  v.  Emans,  5  31.  &  W.  595; 
Richhy  v.  Proone,  1  Barn.  &  Cres.  286 ;  Boi^es  v.  Bunter, 
1  Chitty  6Q5;  Pierce  \.  Blair,  2  /S'a?/;.  515;  iVu^<  v.  Rush, 
4  jKrc/i.  490. 

This  rule  was  applied  to  the  general  issue,  as  well  as  to 
other  pleas,  where  it  appeared  to  be  a  sham  plea.  Phillips 
V.  Bruce,  6  31.  &  S.  134 ;  Shadwell  v.  Berthoud,  5  B.  &  Aid. 
750,  note;    Vincent  v.  Groorne,  1  Chitty  182. 

No  reason  can  be  assigned  why  a  defendant  should  be  per- 
mitted to  shelter  himself  from  the  power  of  the  court  to 
strike  out  a  folse  plea,  by  taking  refuge  under  the  general 
issue. 

It  is  clear  that  the  right,  which  a  defendant  had  at  common 
law,  to  have  the  issue  of  fact  tried  by  a  jury,  was  subject 
and  subordinate  to  the  power  of  tlie  court  to  strike  out  a 
false  plea. 

This  practice  having  been  fully  established  in  the  common 
law,  no  invasion  was  committed  of  the  nght  of  jury  trial  by 
enacting  it  in  the  form  of  a  statute.  Notwithstanding  the 
exercise  of  the  right  to  strike  out,  jury  trial  is  preserved  and 
upheld  inviolate  as  it  existed  M^hen  the  constitution  was 
adopted. 

In  Allen  v.  Wheeler,  1  Zab.  94,  Chief  Justice  Green  says, 
"  that  the  striking  out  of  sham  or  false  pleas  is  a  familiar 
exercise  of  the  power  of  the  court.'^ 

No  argument  can  be  made  against  this  practice  which  does 
not  apply  with  equal  cogency  to  the  requirement  of  our 
statute,  that  a  plea  shall  be  verified  by  affidavit.  In  Hunt 
V.  Lucas,  99  3Iass.  404,  the  Massachusetts  statute  requiring 
such  affidavit  was  assailed,  on  the  ground  that  it  impaired 
the  right  of  trial  by  jury,  but  the  court  did  not  regard  the 
objection  with  favor. 

The  right  to  strike  out  having  existed  before  the  formation 
of  our  constitution,  the  requirement  by  statute,  since  that 
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time,  of  an  affidavit  to  the  plea,  cannot  defeat  or  take  away 
the  power  to  strike  out. 

The  affidavit  was  intended  to  be  in  aid  of  the  power  of 
the  court  to  prevent  sham  pleading,  not  to  interfere  with, 
much  less  wholly  to  destroy  and  take  away  that  beneficial 
power. 

While  this  power  can  be  clearly  maintained,  it  should  be 
exercised  with  care,  and  not  extended  beyond  its  just  limits. 

The  inquiry  is  simply  whether  there  is,  in  truth,  any  ques- 
tion of  fact  to  try,  and  if  not,  if  the  defence  is  a  mere  pre- 
tence, it  should  be  summarily  swept  away. 

When  a  defendant,  on  a  rule  to  show  cause  why  his  plea 
be  not  stricken  out,  or,  on  application  by  him  to  set  aside  a 
judgment  entered  over  his  plea,  shows,  by  his  own  affidavit, 
or  by  other  testimony,  that  he  has  a  defence,  stating,  specific- 
ally, the  grounds  of  it,  a  question  of  fact  is  presented  to  be 
passed  upon,  and  he  cannot  be  deprived  of  the  benefit  of  a 
trial  in  the  ordinary  mode.  In  that  event,  a  case  for  striking 
out  does  not  exist,  and,  if  he  is  denied  a  trial  by  jury,  he 
will  be  entitled  to  review  the  action  of  the  court  by  which 
his  legal  rights  are  impaired. 

The  order  of  the  judge,  which  is  brought  up  in  this  case, 
declares  that  the  plea  stricken  out  is  a  sham  plea.  The  find- 
ing of  the  judge  must  be  assumed  to  be  true  until  the  con- 
trary appears,  and,  therefore,  no  error  was  committed  in 
striking  it  from  the  record. 

The  judgment  below  should  be  affirmed. 

For  ajfirmanee — ^The  Chaxcellor,  Chief  Justice, 
DALEiiiPi.E,  Depue,  Dixon,  Kxapp,  Reed,  Scuddee, 
Vax^  Syckel,  Cle>[ext,  Greex,  Lathrop,  Lilly, 
Wales.     14. 

For  reversal — None. 
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TAYLOR  AND  OTHERS  v.  WEBSTER  AND  OTHERS.. 

In  an  action  against  persons  as  partners,  mere  reputation  of  partner- 
ship is  incompetent.  The  plaintiff  cannot  make  out  a  prima  facie  case 
so  as  to  shift  the  burden  of  proof  by  showing  reputation  simply,  and 
not  connected  with  facts  evincing  that  the  reputation  existed  by  the 
authority,  assent,  connivance  or  negligence  of  the  person  sought  to  be 
charged. 

Whether  a  statute  of  the  State  of  Illinois,  respecting  limited  partner- 
ships, can  be  proved  in  the  courts  of  this  state  by  the  parol  evidence 
of  a  witness  learned  in  the  laws  of  that  state,  is  not  a  question  pre- 
sented in  this  case,  because  the  limitation  here  relates  only  to  the 
nature  and  scope  of  the  partnership  business,  and  not  to  the  extent  to 
which  one  of  the  partners  may  be  liable.  Statutes  respecting  limited 
partnerships  apply  to  the  latter  class  of  partnerships,,  and  not  to  the 
former. 


In  error  to  the  Supreme  Court. 

The  facts  of  the  case  are  fully  shown  in  the  opinion  of  the 
court. 

For  the  plaintiffs  in  error,  Stone  &  Jackson. 

For  the  defendants  in  error,  E.  W.  Rimyon.. 

The  opinion  of  the  court  was  delivered  bjr 

DoDD,  J.  The  writ  of  error  in  this  case  presents  three 
exceptions,  which  were  taken  by  the  plaintiffs  on  the  trial  at 
the  circuit — one  to  the  judgment  of  non-suit,  and  two  to  the 
rulings  of  the  court  on  questions  of  evidence. 

The  plaintiffs  were  a  firm,  doing  business  as  wholesale 
grocers,  in  Chicago,  and  in  March,  1869,  sold  two  bills  of 
goods  to  the  Montana  Hide  and  Fur  Company,  an  association 
of  individuals  formed  for  the  purpose  of  buying  hides,  pelts- 
and  furs  in  Montana  territory,  and  selling  them  in  Chicago. 
Benjamin  F.  Webster,  of  Plainfield,  in  this  state,  was  one  of 
the  individuals  composing  the  company,  and  the  three  mem- 
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bers  of  the  firm  of  John  Clough  &  Co.,  merchants  in  Chicago, 
were  the  others.  The  present  controversy  relates  only  to  the 
liability  of  Webster.  The  written  articles  of  agreement  were 
signed  and  sealed  by  these  four  individuals,  and  defined  ex- 
plicitly the  special  nature  of  the  company's  business.  It  is 
not  necessary  to  state  their  provisions  at  length,  or  to  say 
more  in  respect  to  them  than  that  by  their  plain  legal  con- 
struction they  conferred  no  authority  on  Clough,  who  pur- 
chased the  goods  in  question,  to  purchase  them  as  he  did,  on 
the  credit  and  in  the  name  of  the  company.  The  purchase  of 
the  groceries  was  outside  of  the  scope  of  the  company's  busi- 
ness as  prescribed  in  the  articles.  The  contrary  of  this  was 
hardly  contended  for  by  the  plaintiffs  at  the  trial.  An  effort, 
however,  was  made  to  fasten  upon  Webster  a  liability  for  the 
goods,  on  the  ground  that  he  was  a  partner  beyond  the  terms 
of  the  written  agreement,  but  nothing  appears  in  the  evidence 
to  support  this  idea  or  to  justify  the  submission  of  this  ques- 
tion of  fact  to  the  finding  of  the  jury.  Mr.  Taylor,  the  mem- 
ber of  the  plaintiff's  firm  who  sold  the  goods  to  Clough, 
testified  that  Clough  showed  him  the  written  articles  of 
agreement  constituting  the  company,  when  he  first  came  to 
purchase  the  goods ;  that  he  showed  them  for  the  purpose  of 
convincing  Taylor  that  Webster  would  be  liable  for  the  goods 
which  Clough  wanted  to  buy.  The  sale  seems  to  have  been 
made  upon  Clough's  assertion  that  Webster  would  be  liable, 
by  virtue  of  the  articles,  and  upon  Taylor's  belief  that  this 
assertion  was  true.  No  inquiry  was  made  by  the  plaintiffs  of 
Webster  himself,  and  nothing  appears  in  the  evidence  to  show 
that  he  knew  of  the  purchase  or  ever  recognized  or  acquiesced 
in  it,  in  any  way  whatever.  In  view  of  the  evidence  pro- 
duced by  the  plaintiffs,  the  judgment  of  non-suit  must  be 
held  to  have  been  manifestly  right. 

Nor  can  the  judgment  so  rendered  on  the  evidence  admitted, 
be  changed  by  the  alleged  errors  as  to  the  evidence  offered  and 
overruled.  The  plaintiffs  sought  to  introduce  what  had  been 
said  to  one  of  them,  on  some  occasion,  by  Mr.  Hurd,  an  attor- 
ney of  Chicago,  who,  as  Mr.  Taylor  testified,  had  professed  to 
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be  the  attorney  of  Webster.  What  Hurd  had  once  said  to 
Taylor,  concerning  Webster's  connection  with  the  Montana 
company,  was  offered  and  excluded.  The  ruling  excepted  to 
on  this  point  was  correct.  It  was  offered  as  competent  to 
make  out  a  prima  facie  case,  and  not  as  connected  with  facts 
evincing  that  the  reputation  of  partnership  existed  by  the 
authority,  the  assent,  the  connivance  or  the  negligence  of  the 
person  sought  to  be  charged.  Mere  reputation,  though  gen- 
eral, is  alone  and  of  itself  incompetent  to  shift  the  burden  of 
proof  from  the  plaintiffs  to  the  defendants.  Offered  in  that 
way  and  for  that  purpose,  it  was  simply  of  the  character  of 
hearsay,  and  without  probative  force. 

The  remaining  exception  is,  to  the  overruling  of  the  plain- 
tiffs' otter  to  show,  by  the  testimony  of  Edward  W.  Russell, 
an  attorney-at-law  in  Chicago,  and  who  testified  that  he  was 
familiar  with  the  laws  of  the  State  of  Illinois  in  relation  to 
limited  partnerships,  what  the  law  of  that  state,  in  regard  to 
such  partnerships,  was.  It  does  not  appear  in  the  case  for 
what  purpose  this  evidence  was  asked  to  be  admitted,  nor  in 
what'way  it  could  be  relevant  to  the  controversy.  In  the  brief 
of  the  plaintiffs'  counsel,  the  proposition  contended  for  in 
support  of  this  exception  is,  that  a  foreign  written  law  may 
be  proved  by  parol  evidence  of  a  witness  learned  in  the  law 
of  that  country.  This  debatable  proposition,  in  regard  to 
which  the  authorities  are  not  agreed,  is  not  presented  for 
decision  by  the  facts  of  this  case.  The  partnership  here  is 
not  of  the  legal  description  to  which  the  excluded  evidence 
referred.  "  A  limited  partnership,"  says  Pars,  on  Part.,  ch. 
17,  "  is  one  in  which  one  or  more  of  the  partners  are  so  in  the 
usual  way,  in  respect  to  power,  property  and  obligation,  and 
one  or  more  of  them  have  placed  a  certain  sum  in  the  business 
and  may  lose  that,  but  are  not  liable  further."  Statutes  ap- 
plicable to  this  well-known  and  peculiar  kind  of  partnerships 
exist  in  most,  if  not  all,  of  the  states,  but  it  is  not  perceived 
how  any  of  them  could  be  applicable  to  the  partnership  shown 
to  have  been  created  by  the  agreement  in  this  case — a  part- 
nership general  and  unlimited,  so  far  as  the  liabilities  of  the 
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partners  to  third  persons  are  concerned,  and  limited  only,  as 
nearly  all  partnerships  are,  in  respect  to  the  nature  and  scope 
of  the  business  to  be  carried  on.  The  evidence  offered  on 
this  point  was  properly  overruled,  on  the  ground  of  irrele- 
vancy.    The  judgment  below  should  be  affirmed,  with  costs. 

For  affirmance — The  Chaxcellor,  Chief  Justice, 
Dalrimple,  Dixon,  Kxapp,  Reed,  Scudder,  Yax 
Sygkel,  Woodhull,  Dodd,  Green,  Lilly.     12. 

jPor  reversal — None. 


.JOHN    McANDREWS,    PLAINTIFF    IN    ERROR,    v.    RICHARD 
TIPPETT,  DEFENDANT   IN  ERROR. 

By  agreement  under  seal,  T.  agreed,  among  other  things,  to  sink  shaft 
No.  4,  on  the  Morris  and  Essex  tunnel,  &c.,  to  drive  the  headings,  and 
tunnel  from  the  shaft  to  points  where  the  headings  shonld  meet  the 
headings  driven  from  the  other  shafts,  and  to  place  all  materials  taken 
•out  of  the  shaft  into  cars  at  the  mouth.  M.,  the  contractor  with  the 
railroad  company  in  the  construction  of  the  tunnel,  agreed  to  furnish 
as  many  cars  as  he  could  conveniently  supply,  and  the  track  for  the 
same,  for  removing  materials  from  mouth  of  shaft — ?4  per  cubic  yard 
to  be  paid  for  the  sinking  of  the  shaft,  and  $6  per  cubic  yard  for  the 
headings  and  tunnel.  It  was  further  agreed  between  said  parties,  that 
if  T.  did  not  drive  the  work  to  the  satisfaction  of  the  chief  engineer, 
M.  should  have  the  right  to  enter  upon  and  take  possession  of  the 
works,  and  put  on  as  many  men  as  would  insure  the  completion  of 
the  work. 

M.,  having  received  notice  from  the  chief  engineer  that  the  work  was  not 
driven  to  his  satisfaction,  forthwith  notified  T.  of  his  intention  to  enter, 
&c.,  and  did,  shortly  afterwards,  enter  and  take  possession  of  the  work, 
and  completed  it,  without  the  consent  and  against  the  will  of  T.,  who 
thereupon  brought  this  action. 

Evidence  having  been  produced  at  the  trial  tending  to  prove  bad  faith  on 
the  part  of  M.,  the  court  charged  the  jury,  that  if  the  defendant,  by 
unreasonably  withholding  cars  from  the  plaintiff,  caused  the  delay, 
or  designedly  embarrassed  the  plaintiff' in  his  work,  and  procured  the 
notice  to  be  given  merely  to  get  possession,  &.C.,  and  did  so  get  posses- 
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sion,  and  get  the  plaintiff  out  of  his  employment,  then  the  plaintiff 
should  recover;  that  the  clause  as  to  furnishing  cars  did  not  mean 
that  M.  should  furnish  only  such  as  might  suit  his  whim,  but  as  many 
as  he  could  without  inconvenience  to  himself,  in  meeting  the  reason- 
able demands  of  the  work  as  a  whole  ;  and  that  the  plaintiff,  if  enti- 
tled to  recover  at  all,  was  entitled  to  recover,  as  damages,  all  the 
profit  that  would  have  resulted  to  him  from  the  work  if  he  had  been 
permitted  to  perform  it  according  to  the  contract.     Held — 

1.  That  there  was  no  error  in  the  charge. 

2.  That,  although  at  common  law  and  in  this  state,  before  the  act  of  March- 
17th,  1855,  an  objection  to  the  form  of  action  might  have  been  fatal^ 
it  was  rightly  held  by  the  court  below  that  the  error  was  amendable. 

3.  That  damages  arising  after  suit  brought  might  properly  be  allowed 
by  the  jury. 


In  error  to  the  Supreme  Court. 

For  the  plaintiff' in  error,  Vanatta,  Attorney-GeneraL 

For  the  defendant  in  error,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

WooDHULT.,  J.  The  declaration  in  this  case  recites  that,, 
by  a  certain  agreement  between  the  plaintiff  and  the  defend- 
ant, the  plaintiff  agreed  to  sink  shaft  No.  4,  on  the  Morris 
and  Essex  tunnel,  in  the  construction  of  which,  the  defendant 
below,  McAndrews,  was  the  contractor,  at  a  point  to  be  de- 
signated by  the  engineer  in  charge,  from  the  surface  of  the 
rock  to  the  bottom  of  the  shaft,  said  shaft  to  be  twenty  feet 
by  twenty-seven  feet  in  size,  and  to  drive  the  headings  and 
tunnel  from  the  shaft  to  the  points  where  the  headings  might 
meet  the  headings  driven  from  the  other  shafts,  and  to  place  all 
of  the  material  taken  out  of  the  shaft  into  cars  at  the  mouthy 
and  to  sink  the  shaft  to  a  depth  of  twenty  feet ;  and  that  the 
defendant  agreed,  &c.,  to  furnish  as  many  cars  as  he  could 
conveniently  supply,  and  the  track  for  the  same,  for  removing 
material  from  the  mouth  of  shafts,  and  to  pay  for  the  sinking 
of  the  shaft  $4  per  cubic  yard,  and  for  the  headings  and  tun- 
nel $6  per  cubic  yard  ;  and  that  it  was  further  agreed  that  if 
the  plaintiff  did  not  drive  the  work  to  the  satisfaction  of  the- 
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chief  engineer  of  the  railroad  company,  the  defendant  should 
have  the  right  to  enter  upon  and  take  possession  of  the  work, 
and  put  in  as  many  men  as  would  insure  its  completion,  &c» 

It  is  then  averred  that  the  plaintiff  entered  upon  and  was 
proceeding  with  the  work,  under  the  said  contract,  and  was 
making  large  gains  and  profits  thereby,  when  the  defendant, 
before  the  completion  thereof  and  during  the  temporary  ab- 
sence of  the  plaintiff,  without  any  justifiable  or  lawful  cause 
or  excuse,  entered  into  said  shaft  and  tunnel  and  took  and 
kept  possession  of  the  same,  thereby  depriving  the  plaintiff 
of  the  right  and  privilege  of  fulfilling  said  contract  and  of 
making  all  the  gains  and  profits  which  he  had  a  right  to  make, 
and  would  have  made,  in  the  execution  of  said  work  and  com- 
pleting said  contract. 

The  defendant  below  pleaded  the  general  issue,  giving 
notice  therewith,  that  on  the  trial  of  the  cause  he  would  offer 
in  evidence  a  contract  or  agreement,  under  seal,  between  the 
plaintiff  and  defendant,  and  would  prove  that  the  plaintiff 
did  not  perform  his  work  according  to  the  requirements  of 
that  contract. 

This  contract  thus  referred  to  in  the  defendant's  notice, 
bearing  date  September  10th,  1874,  and  sealed  by  the  plain- 
tiff and  defendant  respectively,  was  offered  in  evidence  by  the 
plaintiff  as  the  agreement  recited  in  his  declaration. 

Mr.  Justice  Knapp,  in  his  charge  to  the  jury,  refers  to 
the  fact  that  the  plaintiff  had  grounded  his  action,  not 
directly  upon  the  contract,  but  upon  a  duty  collateral  to  the 
contract,  the  contract  being  regarded  merely  as  inducement, 
and  remarks  that  the  pleadings  in  the  case  suggest  the  ques- 
tion whether  the  plaintiff  was  seeking  redress  through 
the  proper  form  of  action.  The  doubt  implied  in  this 
remark  was  well  founded. 

The  common  law  doctrine  on  this  point,  as  stated  by  Mr. 
Chitty,  is,  that  if  the  contract  is  laid  as  inducement  only, 
case  for  an  act  in  its  nature  a  tort  or  injury,  afterwards  com- 
mitted in  breach  of  the  contract,  may  often  be  adopted.  But 
he  says,  further,  that  if  there  is  a  covenant  or  contract .  under 
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seal  between  the  same  parties,  and  directly  relating  to  the 
matter  in  dispute,  the  action  must,  in  general,  be  in  covenant, 
and  founded  thereon.  The  only  exception  referred  to  is  in 
the  case  of  a  tenant  committing  waste,  and  who  had  expressly 
-covenanted  against  it,  the  ground  of  the  exception  being, 
that  the  landlord,  having,  by  special  covenant,  acquired  a 
new  remedy,  did  not  thereby  lose  his  old  remedy  by  action  of 
waste,  or  on  the  case  in  the  nature  of  waste.  1  Chit.  PL 
154,  155,  160,  161  ;  Kinlyside  v.  Thornton  et  al.,  2  W.  Black. 
1111. 

At  common  law,  therefore,  and  under  the  law  of  this  state 
:as  it  stood  before  the  act  of  March  17th,  1855,  an  objection 
to  the  form  of  action  adopted  in  this  case,  might  have  been 
urged  with  fatal  effect. 

It  was  rightly  held,  however,  by  the  court  below,  that  the 
case  having  been  tried  on  its  merits,  an  amendment  might  be 
made,  if  necessary,  to  frame  the  action  and  pleadings  to  the 
case  made  by  the  proofs.  The  same  doctrine  will  be  applied 
by  this  court. 

The  greater  part  of  the  exceptions  taken  at  the  trial,  relate 
to  the  construction  of  the  contract  of  September  10th,  1874, 
and  to  the  question  as  to  the  damages  which  the  plaintiff 
might  recover  for  its  violation. 

1.  As  to  the  true  meaning  and  legal  effect  of  the  contract. 

The  clause  which  provides  that  "  in  case  the  said  second 
party  does  not  drive  the  work  to  the  satisfaction  of  the  chief 
engineer  of  the  railroad  company,  then  the  said  first  party 
shall  have  the  right  to  enter  upon  and  take  possession  of  the 
works,  and  put  on  as  many  men  as  will  insure  the  completion 
of  said  work,"  was  the  subject  of  much  discussion  in  this 
•court  and  in  the  court  below. 

The  case  shows  that  the  chief  engineer  had  served  on  INIc- 
Andrews  this  notice  :  "  Shaft  Xo.  4  must  be  put  in  a  shape 
that  will  enable  it  to  be  driven  with  increased  results.  Its 
past  working  has  been  entirely  too  unsatisfactory,  and  I 
direct  you  to  make  such  changes  as  will  insure  its  completion 
by  March    1st,  1876."     It  appears,  also,  that    McAndrews 
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forthwith  informed  Tippett,  the  plaintiff  below,  of  the  re- 
ceipt of  that  notice,  adding  these  words  :  "  You  are,  there- 
fore, hereby  notified  that  I  shall,  under  our  contract,  enter 
upon  and  take  possession  of  work  on  said  shaft  on  the  1st 
day  of  May,  1875,  at  which  time  you  will  vacate  the  prem- 
ises." 

It  was  insisted,  in  the  court  below,  on  the  part  of  the 
defendant,  that  by  the  plaintiff's  failure  to  drive  the  work  to 
the  satisfaction  of  the  engineer,  he  had,  ipso  facto,  abso- 
lutely forfeited  his  right  to  complete  the  contract,  and  that 
the  right  had  thereupon  resulted  to  the  defendant  to  enter 
upon  and  take  possession  of  the  work,  as  he  had  done,  and 
to  complete  it  independently  of  the  plaintiff. 

The  answer  to  this,  on  the  part  of  the  plaintiff,  was,  in  the 
language  of  the  court  below,  "  that  the  delay  of  which  the 
engineer  complained,  was  brought  about  by  the  defend- 
ant's own  default  in  previously  interfering  Math,  hindering, 
or  withholding  from  the  plaintiff  the  requisite  amount  of 
cars  to  do  this  work,  and,  therefore,  was  not  in  good  faith  ; 
that  he  was  doing  that  with  a  view  of  so  delaying  the  plain- 
tiff that  the  engineer  should  become  dissatisfied,  and  then 
authorize  the  defendant,  under  the  terms  of  that  contract,  to 
take  such  steps  as  would  get  back  the  possession  of  the  work, 
and  give  the  defendant  the  profits  which  the  plaintiff  would 
have  been  entitled  to." 

There  being  evidence  tending  to  prove  each  of  the  particu- 
lars embraced  in  the  foregoing  insistment  of  the  plaintiff,  the 
court  submitted  to  the  jury  these  questions :  1.  Was  there 
mireasonable  delay  ?     2.  Did  the  defendant  cause  this  delay  ? 

And  the  jury  were  thereupon  charged  that  if  there  was 
unreasonable  delay  in  the  work  by  the  plaintiff,  which  called 
for  the  intervention  of  the  engineer,  and  such  intervention 
was  made  in  good  faith,  and  McAndrews  acted  on  it  in  good 
faith,  and  took  possession  of  the  work  and  finished  it,  the 
plaintiff  cannot  recover.  If  there  was  no  delay,  or  if  the 
defendant,  by  unreasonably  withholding  cars  from  the  plain- 
tiff, caused  the  delay,,  or,,  acting  from   indirect   motives,  the 
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^defendant  designedly  embarrassed  the  plaintiif  in  his  work, 
and  procured  the  notice  to  be  given  merely  to  get  possession 
of  the  work,  and  deprive  the  plaintiff  of  it,  and  did  so  get 
possession,  and  did  get  the  plaintiff  out  of  his  employment, 
then  the  plaintiff  should  recover. 

With  respect  to  that  clause  of  the  contract  which  required 
McAndrews  to  furnish  as  many  cars  as  he  could  conveniently 
supply,  and  the  track  for  the  same,  for  removing  materials 
from  the  mouth  of  shafts,  the  court  charged  as  follows : 
"  The  defendant,  by  the  contract,  is  to  furnish  as  many  cars 
as  he  can  conveniently  supply,  and  the  track  for  the  same, 
for  the  removing  the  material  from  the  mouth  of  the  shaft. 
This  does  not  mean  that  the  defendant  shall  furnish  only 
such  cars  as  may  suit  his  whim  and  pleasure,  but  it  means 
that  he  will  furnish  all  the  cars  that  the  exigencies  of  the 
situation  will  permit,  without  inconvenience  to  him  in  meet- 
ing the  reasonable  demands  of  the  work  as  a  whole." 

The  court  below  adopted,  as  it  seems  to  me,  the  only 
rational  interpretation  of  the  contract  in  question. 

To  have  held,  according  to  the  insistment  of  the  defendant, 
that  any  delay  occasioned  by  his  own  acts  or  omissions,  could 
be  made  the  ground  for  avoiding  the  contract  against  the  will 
of  the  plaintiff,  would  have  been  to  permit  the  defendant  to 
take  advantage  of  his  own  wrong. 

2.  It  is  insisted,  in  the  next  place,  that  the  court  below 
erred  in  ruling  that  the  plaintiff  was  entitled  to  recover,  by 
way  of  damages,  any  profit  which  he  might  have  derived 
from  the  contract  if  he  had  completed  it. 

This  position  is  not  tenable.  The  cases  cited  in  support 
of  it — Freeman  v.  Clute,  3  Barb.  424,  and  Coweta  Falls 
Man.  Co.  v.  Rogers,  19  Ga.  416 — do  not  sustain  it.  The 
profits  claimed  in  this  case,  instead  of  being  the  merely 
speculative,  conjectural  and  remote  profits  excluded  by  the 
cases  referred  to,  are  such  as  would  naturally  and  probably 
have  accrued  to  the  plaintiff  if  he  had  been  allowed  to  per- 
form the  contract,  and  might  be  ascertained  with  reasonable 
certainty  from  the  contract  price,  the  cost  per  cubic  yard,  the 
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rate  at  which  the  excavation  had  proceeded  when  not  hin- 
dered by  the  defendant,  and  other  facts  disclosed  by  the 
testimony.  They  are  within  the  rule  adopted  by  the  Supreme 
Court,  and  sanctioned  by  this  court  in  the  case  of  Wolcott, 
Johnson  &  Co.,  v.  3Iount,  7  Vroom  262.  The  principles 
governing  the  allowance  of  profits  by  way  of  damages,  were 
fully  discussed  in  that  case. 

Mr.  Justice  Depue,  in  delivering  the  judgment  of  the 
Supreme  Court,  after  referring  to  the  restrictive  rule  which 
prevailed  in  the  earlier  English  and  American  cases,  both  in 
actions  of  tort  and  on  contracts,  says : 

"  This  abridgment  of  the  power  of  courts  to  award  com- 
pensation adequate  to  the  injury  suffered,  has  been  removed 
in  actions  of  tort.  *  *  *  ^4^  similar  relaxation  of  this 
restrictive  rule  has  been  made,  at  least  to  a  qualified  extent, 
in  actions  on  contracts;  and  loss  of  profits  resulting  naturally 
from  the  breach  of  the  contract,  has  been  allowed  to  enter 
into  the  damages  recoverable,  when  the  profits  that  might 
have  been  realized  from  the  performance  of  the  contract  are 
•capable  of  being  estimated  with  a  reasonable  degree  of  cer- 
tainty." He  says,  further,  citing  Fox  v.  Harding,  7  Cush. 
516,  and  Masterton  v.  3Iayor  of  Brooklyn,  7  Hill  61  :  "On 
an  executory  contract,  put  an  end  to  by  the  refusal  of  the 
one  party  to  complete  it,  for  such  breach  the  other  party  may 
recover  such  profits  as  would  have  accrued  to  him  as  the 
direct  and  immediate  result  of  the  performance  of  the  con- 
tract." 

No  distinction  in  principle  is  perceived  between  the  cases 
cited  approvingly  by  the  Supreme  Court,  and  the  one  now 
before  us.  From  the  result  reached  by  the  jury,  under  the 
instructions  given  them,  it  must  be  presumed  that  the  con- 
tract in  this  case  was,  in  legal  effect,  broken  by  the  defendant, 
and  the  plaintiff  must  be  entitled,  under  the  rule  stated,  to 
recover  as  damages,  such  profits  as  would  have  resulted 
directly  and  immediately  from  the  performance  of  the  con- 
tract. 

This  was,  in  substance,  the  rule  adopted  by  the  court  below. 
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The  exceptions  relating  to  the  interpretation  of  the  coutracfe 
in  question,  and  to  the  rule  as  to  damages  recoverable  for  its- 
violation,  are  not  sustained. 

It  was  further  insisted  on  the  part  of  the  defendant  below,, 
that  no  damages  arising  after  suit  brought,  could  be  allowed 
by  the  jury. 

In  Rkliard  v.  Booth,  4  Wis.  67,  it  was  held  that,  in  an 
action  for  assault  and  battery,  the  plaintiff  may  recover  for 
damages  arising  after  the  commencement  of  the  suit,  provided, 
they  are  the  direct  and  natural  consequences  of  the  battery. 

And  in  Hopkins  v.  Atlantie  and  St..  Lawrence  Railroad,. 
36  N.  Hmnp.  9,  in  an  action  by  a  husband  against  a  railway 
company  for  an  injury  to  his  wife,  his  expenses  for  her  cure,, 
incurred  after  the  bringing  of  the  suit,  were  allowed. 

Mr.  Sedgwick,  citing  these  cases,  says:  "As  a  general 
proposition,  it  may  be  said  that  the  plaintiff  is  at  liberty  to 
prove,  and  the  jury  are  bound  to  take  into  consideration,  those 
direct  and  immediate  consequences  of  the  act  complained  of, 
which  are  so  closely  connected  with  it  that  they  would  not,  of 
themselves^  furnish  a  distinct  cause  of  action."  Sedg.  on 
Dam.  115,  {4th  ed.) 

The  instructions  to  the  jury  upon  the  point  in  question,, 
were  in  accordance  with  the  doctrine  just  stated,  and  were 
correct. 

Finding  no  error  in  the  record  sent  up  in  this  case,  my  con- 
clusion isy  that  the  judgment  of  the  Supreme  Court  should  be 
affirmed,  with  costs. 

For  affirmanee — The  Ch.ancet.lor,.  Chief  Justice,. 
Balrimple,  Depue,  Dixox,  Reed,  Scudder,  Van 
Syckel,  Clement^  Dodd,  Geeex,  Lathrop^  Eilly. 
Wales.     14, 

For  reversal — Xone, 
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ALLAIRE'S   HEIRS,  PLAINTIFFS   IN    ERROR,  v.  CALICIA   A. 
T.  ALLAIRE,  DEFENDANT  IN  ERROR. 

1.  It  is  error  in  the  judge,  at  the  trial,  to  permit  counsel,  in  his  summing 
up,  to  I'ead  to  the  jury  the  remarks  of  the  court  in  the  opinion  read  at 
bar,  on  a  motion  for  a  new  trial  in  the  same  case,  touching  the  weight 
of  evidence  or  the  credibility  of  the  witnesses. 

2.  But  an  objection,  at  the  trial,  to  the  reading  of  such  opinion,  is  too 
broad,  as  such  opinion,  witii  respect  to  the  law  stated  in  it,  could  be 
lawfully  read  to  the  jury.  It  must  appear,  to  render  the  exception 
available,  in  the  bill  of  exceptions,  that  the  attention  of  the  judge  was 
drawn  to  the  point  by  the  objection  being  confined  to  that  portion  of 
the  reading  which  was  deemed  illegal. 

3.  The  law,  as  stated  in  case  of  Allaire  v.  Allaire,  8  Vroorn  312,  affirmed. 


On  error  to  the  Supreme  Court. 

.    For  the  plaintiff  in  error,  Wm.H.  Vredenhurgh  ?i\\{\  Charles 
C.  Bonney,  of  Chicago. 

For  the  defendant  in  error,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  JT^STICE.  This  is  an  action  of  ejectment 
brought  by  heirs-at-law  against  a  devisee.  The  sole  fact  in 
controversy  was,  whether  the  will  had  })een  executed  with 
statutory  formality.  The  case  was  twice  tried  in  the  county  of 
Monmouth,  the  first  verdict  being  set  aside  by  the  Supreme 
Court.  On  the  motion  for  a  new  trial,  the  justice  of  the 
Supreme  Court  who  prepared  the  opinion,  after  disposing  of 
various  questions  of  law,  proceeded  to  consider  the  case  upon 
its  merits,  and  in  discmssing  the  evidence,  expressed  decided 
views  with  respect  to  certain  parts  of  the  testimony.  One 
circumstance  of  evidence,  which  was  much  relied  on  by  the 
plaintiffs,  who  are  the  heirs-at-law,  was,  an  alleged  interpo- 
lation into  the  attestation  clause  of  the  will.  On  this  subject 
the  opinion  stated  a  decided  conviction  that  there  had  been  no 

Vol.  X.  H 
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tampering  with  the  instrument,  saying  :  "  A  close  and  careful 
examination  of  the  attesting  clause  leaves  no  doubt  in  my 
mind  that  the  clause  was  then  completed  as  it  now  stands." 
Also,  it  was  declared  that  the  explanation  which  a  witness  for 
the  defence  gave,  of  certain  inconsistencies  in  her  testimony, 
was  quite  natural  and  not  unreasonable. 

It  is  now  urged,  as  a  ground  f(>r  reversal  in  this  court,  that 
on  the  second  trial  of  this  cause,  this  opinion  of  the  Supreme 
Court,  on  the  law  as  well  as  the  facts,  was  permitted  to  be 
read  to  the  jury  by  the  counsel  of  tlie  defendant,  as  a  part  of 
his  argument  in  the  opening  and  summing  up  of  the  case. 
The  point  is  presented  on  an  exception  taken  at  the  time. 

This  course  thus  alleged  to  have  been  taken  at  the  trial,  is 
now  attempted  to  be  justified,  it  being  insisted  that  it  is  in  ac- 
cordance with  the  ordinary  tenor  of  practice.  But  this  is  a  mis- 
take. The  customary  mode  has  been  to  suppress  all  reference 
to  the  former  trial,  with  regard  both  to  the  action  of  the  jury 
and  the  court,  except  as  to  the  decision  of  points  of  law.  As 
to  matters  of  law  embraced  in  an  0])iniou  given  on  a  motion 
for  a  new  trial,  the  opinion  can  be  referred  to  and  used  in  the 
same  way  and  for  the  same  purposes  as  judicial  decisions  con- 
tained in  the  books  of  reports  can  be.  Plainly,  counsel,  in 
his  address  to  the  jury,  can,  for  the  purpose  of  presenting  his 
views  of  the  law  of  his  case,  call  to  his  aid  and  quote  the  lan- 
guage delivered  from  the  bench.  The  reports  are  the  reposi- 
tories of  the  law,  and  can  be  put  to  use  as  such ;  but  they  are 
not  the  repositories  of  the  opinions  of  judges  on  matters  of 
fact.  With  regard  to  questions  of  law,  they  are  precedents ; 
as  they  touch  questions  of  fact,  they  have  no  such  capacity. 
A  discussion  and  valuation  of  the  facts  of  the  case  by  the 
court  is,  on  a  rule  to  show  cause,  legitimate  but  for  the  single 
purpose  of  deciding  the  pending  motion ;  at  that  point,  the 
efficacy  of  the  opinion  thus  formed  is  at  an  end.  To  read  it 
in  the  same  case,  to  a  subsequent  jury,  is  to  use  it  as  evidence. 
On  this  occasion,  if  read,  it  stood  before  the  jury  as  a  certifi- 
cate from  four  justices  of  the  Supreme  Court,  that  upon  a 
careful  examination,  the  attestation  clause  in  this  will,  in  their 
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judgment,  had  not  been  altered.  Such  an  expression  of  views, 
coming  from  persons  qualified  by  long  training  for  the  solu- 
tion of  questions  of  such  a  character,  was  well  calculated  to 
produce  a  bias  in  the  minds  of  an  intelligent  jury.  The  wiser 
we  grow  the  more  we  are  influenced  by  the  opinions  of  others, 
when  such  opinions  have  been  formed  under  conditions  favor- 
able to  the  ascertainment  of  truth  ;  and  I  think  we  must  con- 
clude that  the  opinion  of  an  injpartial  court,  on  matters  of 
fact,  if  permitted  to  be  produced  to  a  jury,  would  have  a  very 
considerable  effect.  Such  opinion,  with  respect  to  its  nature 
and  effect,  would  seem  to  be  possessed  of  much  of  the  efficacy 
of  an  opinion  of  an  expert.  If  admitted,  its  probative  force 
as  not  to  be  distinguished  from  that  of  the  judgment  of  a  per- 
son skilled  in  handwriting,  Mho  testifies  as  to  the  genuineness 
of  a  signature.  That  the  judicial  opinion  is  entitled  to  have 
such  effect,  is  not  contended  ;  and  yet,  that  it  would  have  at 
least  a  tendency  to  produce  such  effect,  seems  to  me  undeni- 
able. It  would  be  either  useless  or  it  would  perform  the  office 
of  proof.  In  my  judgment,  it  would  be  clearly  an  error  to 
admit  such  an  opinion  for  the  consideration  of  a  jury. 

I  have  examined  the  books  upon  this  subject,  and  I  do  not 
discover  either  decision  or  dictum  that  lends  any  countenance 
to  the  practice  in  this  respect  contended  for  by  the  defendants 
in  error.  There  are  but  few  cases  which  touch  upon  the  point, 
and  those  few  are  oi)posed  to  the  suggested  use  of  the  judicial 
opinion.  "  AVhere  the  trial  of  a  cause,"  says  the  court,  in 
Cratcfordv.  Morris,  5  Graft.  90,  "is  had  before  a  jury,  and 
they  cannot  agree  upon  a  verdict,  or  do  agree  upon  a  verdict, 
which  is  set  aside  by  the  court,  and  a  new  trial  awarded,  the 
proceedings  upon  the  former  trial  are  functus  officio,  and  im- 
proper for  the  consideration  of  the  jury  upon  the  new  trial. 
Any  oj^inion  expressed  by  the  former  jury  or  by  the  court 
upon  the  former  trial,  is  wholly  irrelevant  matter,  and  can 
tend  only  to  mislead  and  confuse  the  jury." 

The  following  cases  establish  the  proposition  that  if  counsel, 
in  addressing  the  jury,  is  allowed  by  the  court  to  cite  or  refer 
to  anything  that  is  not  evidence  in  tlie  cause,  such  irregu- 
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larity  is  a  ground  of  error.  Nor  has  any  case  come  under  my 
observation  which  holds  a  contrary  doctrine  :  Hoxie  v.  Home 
Ins.  Co.,  33  Conn.  471  ;  Butler  et  al.  v.  Slam  and  wife,  50 
Penn.  456 ;  Martin  v.  Orndorf,  22  loioa  504  ;  Melvin  v. 
Easley,  1  Jones  {N.  Car.)  386. 

If,  in  point  of  fact,  then,  this  opinion  of  the  Supreme  Court 
on  these  matters,  was  read  before  the  jury  on  the  last  trial  of  this 
cause,  and  such  fact  had  been  legally  certified  to  this  court,  I 
should  have  been  of  opinion  that  this  judgment  was  reversable, 
on  account  of  this  error.  But  upon  carefully  looking  into 
this  record,  it  does  not  seem  to  me  that  the  plaintiif  in  error 
is  in  a  position  to  take  advantage  of  this  alleged  lapse  of  his 
adversary.  His  exception  is  not  in  proper  form  ;  it  was  too 
broad  and  embraced  too  much.  The  bill  states  that  the  coun- 
sel of  the  defendant,  in  his  address  to  the  jury,  commenced 
reading  the  opinion  of  the  Supreme  Court,  delivered  on  the 
granting  of  the  new  trial,  and  that  thereupon  the  counsel  of 
the  plaintiffs  objected  to  the  reading  thereof.  It  is  obvious 
this  objection  covered  too  much.  The  counsel  of  the  defend- 
ant had  a  right  to  read  that  part  of  the  opinion  that  related  to 
the  adjudication  of  the  law  ;  it  was,  consequently,  irregular 
to  object  to  the  opinion  in  toto.  The  rule  is  well  established 
that  a  general  objection  cannot  prevail  to  evidence  which  is 
good  in  part.  This  is  not  merely  a  technical  rule,  but  one 
founded  in  a  just  policy,  as  its  purpose  is  to  require  the  coun- 
sel objecting  to  call  the  attention  of  the  court  to  the  particular 
infirmity  of  the  evidence  which  is  proffered.  It  is  impossible 
for  the  most  experienced  and  sagacious  judge  to  take  in  at  a 
glance  the  possible  relevancies  and  ol)jections  to  evidence  in 
its  various  aspects,  and  hence  the  duty  imposed  on  counsel  to 
point  his  exception  to  its  specific  object.  The  principle  in 
question  required  the  objection  in  this  case  to  be  confined  to 
that  part  of  this  opinion  that  treated  of  matters  of  fact ;  by 
doing  so,  it  is  probable  that  the  justice  who  })resided  at  the 
trial,  having  his  attention  particularly  directed  to  the  subject, 
would  have  excluded  so  much  of  the  opinion  as  is  objection- 
able.    This  was  not  done,  and  hence  the  objection  was  not  well 
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interposed.  The  rule  that  an  objection  to  testimony,  or  to 
any  matter  in  the  progress  of  a  cause,  must  not  comprehend 
that  which  is  legal,  has  been  so  often  enforced  that  it  is  un- 
necessary to  refer  to  authorities,  either  to  prove  its  prevalence 
or  the  stringency  with  which  it  is  applied.  Its  rationale  is 
succinctly  explained  by  Chief  Justice  Hornblower,  in  the  case 
■of  Ludlam  v.  Broderich,  3  Green  269. 

This  ground  of  exception  must  be  overruled.  The  fore- 
going was  the  only  question  raised  in  this  case,  on  the  argu- 
ment in  this  court,  which  appeared  to  me  to  be  of  any  legal 
Aveight.  The  principal  legal  rules  applicable  to  the  issue, 
were  properly  settled  in  the  Supreme  Court  on  the  motion  for 
■a  new  trial ;  and  the  rules  so  settled  should,  I  think,  be 
affirmed  by  this  court.  I'he  other  subjects  discussed  here 
were,  in  my  judgment,  so  completely  matters  of  fact  that  they 
are  not  entitled  to  any  consideration  under  this  writ,  which 
brings  here  only  errors  in  law  apparent  upon  the  record. 

The  judgment  should  be  affirmed. 

For  afjirmance — The  Chancellor,  Chief  Justice, 
Depue,  Dixox,  Van  Syckel,  Clement,  Lathrop,  Lilly, 
Wales.     9. 

For  reversal — Dalrimple,  Kxapp,  Woodhull,  Dodd.  4. 


JOHN  McANDREWS,  PLAINTIFF  IN  ERROR,  v.  MARY 
BURNS,  ADMINISTRATRIX  OF  JAMES  BURNS,  DE- 
CEASED,   DEFENDANT   IN    ERROR. 

L  A  master  is  not  liable  to  a  servant  for  the  negligence  of  a  fellow-ser- 
vant, wliile  the  two  are  engaged  in  the  same  common  employment, 
unless  for  negligence  in  the  selection  of  the  servant  in  fault,  or  in 
retaining  him  after  notice  of  his  incompetencv. 

2.  A  fellow-servant  is  any  one  who  serves  and  is  controlled  by  the  same 
master;    common  employment   is  service  of  such   kind   that,  in  the 
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exercise  of  ordinary  sagacity,  all  who  engage  in   it  may  be  able  tO' 

foresee,  when  accepting  it,   that  through  the   negligence  of   fellow- 
servants,  it  may  probably  expose  them  to  injury. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Vanatta,  Attorney-General.. 

For  the  defendant  in  error,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  This  action  is  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  death  of  plain- 
tiff's intestate,  caused  by  the  carelessness  and  neglect  of  the 
defendant.  Tlie  deceased,  at  the  time  he  was  killed,  was  in 
the  defendant's  employ  as  a  workman  engaged  in  excavating 
a  tunnel  for  a  railroad  throuy-h  Berg-en  hill.  The  exact 
charge  of  negligence  is,  that  the  defendant  failed  to  provide 
proper  means  whereby  the  laborers  and  workmen  in  his 
employ,  of  whom  the  deceased  was  one,  could  be  safely  and 
securely  let  down  from  the  surface  of  the  ground  through: 
shafts,  into  the  tunnel,  where  the  work  of  excavation  was 
going  on. 

On  the  trial  at  the  circuit,  the  defendant  gave  evidence 
tending  to  show  that  he  had  supplied  all  the  appliances 
necessary  for  the  safety^  of  the  workmen  engaged  in  making 
the  excavation,  and  had  directed  their  use  by  subordinates 
whose  competency  was  not  questioned. 

The  court,  in  reference  to  this  ground  of  defence,  charged 
the  jury,  in  substance,  that  it  was  the  duty  of  the  defendant, 
personally,  to  deliver  at  the  shafts  the  appliances  in  question, 
or  to  see  that  it  was  done,  and  that  if  he  deputed  this 
duty  to  an  agent  or  servant,  who  failed  to  perform  it,  and: 
thereby  injury  ensued  to  an  employe,  the  defendant  would 
be  liable  to  an  action  for  the  damages.  This  legal  proposi- 
tion seems  to  be  based  on  the  doctrine  that  where  the  princi- 
pal withdraws   from   the    management   of  the    work,  he  is 
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liable  for  the  negligence  of  his  subordinates,  in  the  employ- 
ment of  servants,  and  in  the  selection  and  provision  of  the 
necessary  and  proper  means  for  the  safety  of  the  employed. 
It  is  said  that,  in  such  case,  the  master  is  liable  to  a  servant 
who  sustains  an  injury  from  the  negligence  of  the  agent  in 
the  performance  of  the  duty  of  the  principal,  entrusted  to 
the  agent.  But,  assuming  the  rule  to  be  as  stated,  it  does 
not  govern  the  present  case.  I  am  not  prepared  to  say  that 
the  charge  would  not  have  been  unexceptionable  if  the  evi- 
dence had  been  that  the  defendant  had  personally  withdrawn 
from  the  business,  and  had  left  its  management,  including 
t])e  selection  of  workmen  and  the  choice  of  appliances,  to 
agents.  But  the  facts,  the  legal  effect  of  which  was  the  sub- 
ject matter  of  discussion  before  the  court,  were  quite  differ- 
ent. They  were,  as  the  defendant's  evidence  tended  to  prove, 
that  the  defendant  was  in  person  engaged  in  the  work — 
selected  his  superintendents  and  other  employes,  and  fur- 
nished them  with,  and  directed  them  to  use,  all  the  appliances 
necessary  to  ensure  the  safe  conduct  of  the  workmen  through 
the  shafts  to  and  from  the  tunnel.  If  the  fellow-servants  of 
the  deceased,  whose  duty  it  was  to  deliver  and  use,  at  the 
proper  place,  the  appliances  provided  by  the  defendant, 
neglected  to  discharge  their  duty  in  that  regard,  whereby 
injury  was  sustained  by  a  fellow- workman,  no  action  against 
the  master  could  be  maintained,  on  the  recognized  principle 
that  a  master  is  not  liable  to  a  servant  for  the  negligence  of 
a  fellow-servant,  while  the  two  are  engaged  in  the  same 
common  employment,  unless  for  negligence  in  the  selection 
of  the  servant  in  fault,  or  in  retaining  him  after  notice  of  his 
incompetency.  It  was  insisted  on  the  argument,  that  the 
servants  of  the  defendant,  who  were  alleged  to  have  been 
derelict  in  duty,  could  not  properly  be  denominated  the 
fellow-servants  of  the  deceased,  engaged  with  him  in  a 
common  employment.  A  fellow-servant  I  take  to  be  any 
one  who  serves  and  is  controlled  by  the  same  master.  Com- 
mon employment  is  service  of  such  kind  that,  in  the  exercise 
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of  ordinary  sagacity,  all  who  engage  in  it  may  be  able  to 
foresee,  when  accepting  it,  that  through  the  negligence  of 
fellow-servants,  it  may  probably  expose  them  to  injury.  The 
ground  on  which  rests  the  exemption  of  the  master  from 
liability  to  the  servant  for  negligence  of  a  fellow-servant, 
engaged  in  a  common  employment,  is,  that  the  servant  Ls 
presumed  to  contracit  in  reference  to  the  risk  incurred. 
These  are  familiar  principles,  extracted  from  the  text-books, 
and  supported  by  numerous  adjudications  of  weight  and 
authority.  Whart.  on  Neg.,  224-234: ;  Shear.  &  Redf.  on 
Neg.,  ch.  VI.,  and  cases  cited  ;  Harrison  v.  Central  B.  R.  Co., 
2  Vroom  293. 

Applying  them  to  the  case  in  hand,  the  instruction  given 
to  the  jury  in  the  particular  under  consideration,  appears  to 
be  inaccurate.  The  deceased  was  a  fellow-servant  of  him  by 
whose  negligence  the  injury  was  alleged  to  have  been  caused. 
They  were  engaged,  at  the  time  deceased  was  killed,  in  a 
common  employment,  as  well  because  both  were  employes 
of  defendant  in  the  construction  of  the  tunnel,  as  because 
the  presumption  fairly  arises  that  the  deceased  made  his  con- 
tract of  service  in  view  of  the  risk  to  which  he  might  be 
subjected  by  the  negligence  of  his  fellow-servants.  The  risks 
which  the  deceased  assumed,  embraced  not  only  those  arising 
from  the  negligence  of  fellow-servants  engaged  in  the  same 
kind  of  work,  but  those  which  might  arise  from  the  negli- 
gence of  servants  or  employes  of  defendant  whose  labors 
in  or  on  the  surface  of  the  tuimel  tended  to  the  construction 
of  the  work.  The  laborer  whose  duty  it  was  to  deliver  on 
the  surface  at  the  shafts,  or  there  use  or  keep  in  repair  the 
instrumentalities  provided  by  the  defendant  for  the  safe  con- 
duct of  the  laborers  to  and  from  the  tunnel,  was,  in  the  view 
of  the  law,  a  fellow-servant  of  the  deceased,  whose  place  of 
labor  was  in  the  tunnel,  and  they  were  engaged  in  a  common 
employment. 

Tliere  having  been  error  in  the  charge  of  the  court  to  the 
jury  on  the  point  above  stated,  and  exception  duly  taken  for 
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"this  reason,  without  deeming  it  necessary  to  consider  the 
assignments  of  error  on  other  points,  the  judgment  brougiit 
up  must  be  reversed. 

For  affirmance — None. 

For  reversal — The  CHA^x'ELLOR,  Chief  Justice,  Dae- 
EiMPLE,  Depue,  Dixox,  Reed,  Scudder,  Van  Syckel, 
WooDHULi^  Clemext,  Dqdd,  Greex,  Lilly,  Wales. 
14 


CASES    AT    LAW 

DETERMINED    IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

OF    THE 

STATE    OF    NE^V    JERSEY, 
AT  NOVEMBER  TERM,  1876. 


DAVID  HUTTON   ET  UX.,  PLAINTIFFS  IN    ERROR,    v.   THE 
CITY  OF  CAMDEN,  DEFENDANT  IN  ERROR. 

1.  The  action  of  a  board  of  health,  finding  that  a  nuisance  exists  on  a 
person's  property,  such  finding  being  in  the  absence  of  such  person, 
and  without  notice  to  liim,  is  void,  even  when  it  comes  collaterally 
in  question. 

2.  The  question  whether  a  nuisance  exists,  cannot  be  settled  conclu- 
sively, except  in  a  regular  course  of  law,  before  the  established  courts 
of  law  or  equity. 


In  error  to  the  Camden  Circuit  Court. 

For  the  plaintiffs  in  error,  D.  J.  Paneoast. 

For  the  defendant  in  error,  A.  Hugg. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     By  the  charter  of  the  city  of 
Camden,  the  common  council  is  authorized  to  establish  a  board 
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of  health,  and  to  define  its  powers  and  duties.  The  same 
branch  of  the  municipal  government  has,  likewise,  a  further 
power,  which  is  conferred  upon  it  in  these  words,  viz. :  "  To 
abate  or  remove  nuisances  of  every  kind,  at  the  expense  of 
those  maintaining  the  same,  and  to  compel  the  owner  or 
occupant  of  any  lot,  house,  building,  shed,  cellar,  or  place 
wherein  may  be  carried  on  any  business  or  calling,  or  in  or 
upon  which  there  may  exist  any  matter  or  thing  which  is  or 
may  be  detrimental,  in  the  opinion  of  the  sanitary  committee 
or  board  of  health  appointed  or  established  by  the  said  city 
council,  to  the  health  of  the  inhabitants  of  the  city,  to 
cleanse,  remove,  or  abate  the  same,  from  time  to  time,  under 
the  direction  of  the  city  council,  as  often  as  the  said  sanitary 
committee  or  board  of  health  may  deem  necessary  for  the 
health  of  the  inhabitants  of  the  city,  or,  in  a  summary 
manner,  to  cause  the  same  to  be  done  at  the  expense  and 
proper  cost  of  such  owner  or  occupant,  and  such  owner  or 
occupant  is  hereby  expressly  made  liable  for  the  costs  and 
expenses,  to  be  collected  in  such  manner  as  the  city  council 
may  by  ordinance  direct,  from  such  owner  or  occupant,"  &c. 

Under  this  gift  of  power,  the  city  council  passed  an  ordi- 
nance establishing  a  board  of  health,  to  consist  of  five  mem- 
bers, by  which  it  was  ordained,  "  that  whenever  the  board  of 
health  shall  deem  it  advisable  for  the  ])ublic  health  of  the 
said  city,  and  for  the  comfort  and  convenience  of  the  inhabit- 
ants thereof,  forthwith  to  abate  or  remove  any  nuisance  in 
the  said  city,  they  are  hereby  authorized  and  directed  to 
cause  the  same  to  be  abated  and  removed  without  delay,  at 
the  proper  expense  and  cost  of  the  owner  or  occupant  of  the 
lot  or  premises  upon  which  the  same  exists."  In  a  subse- 
quent section,  the  clerk  of  the  board  of  health  is  directed  to 
report  to  the  city  solicitor  the  name  of  the  lot-owner,  and 
the  cost  of  the  abatement  of  any  nuisance ;  and  in  case  of 
refusal  to  pay  such  expenses,  for  ten  days,  suit  is  authorized. 

From  an  inspection  of  the  bill  of  exceptions,  it  appears 
that,  at  a  meeting  of  the  board  of  health  on  the  29th  of 
December,  1874,  the  following  resolution  was  passed,  to  witi 
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^'  Moifet  moved  that  the  lot  of  Mr.  Hutton,  on  Federal 
street,  above  Broadway,  be  declared  a  nuisance,  and  he 
(Hutton)  be  notified  to  fill  said  lot  up  to  grade.     Agreed  to." 

On  the  7th  of  the  following  January  the  following  notice 
was  served  :  "  Mr.  D.  W.  J.  and  Mary  Hutton — You  are 
liereby  notified  by  the  board  of  health  of  the  city  of  Camden, 
to  fill  up  to  grade  your  lot,  situated  on  Federal  street,  forty 
feet,  southeast  corner  Broadway  and  Federal  street,  within 
ten  days  from  date."  This  order  not  being  complied  with, 
the  city  did  the  work,  at  a  cost  of  §2 13.30,  and  this  suit 
was  brought  by  the  city  to  obtain  reimbursement  for  this 
outlay,  from  the  plaintiffs  in  error. 

The  bill  of  exceptions,  likewise,  disclosed  the  grounds 
upon  which  this  action  of  the  board  of  health  was  based. 
The  owner  of  the  property  adjoining  that  of  the  plaintiffs 
in  error,  made  complaint  of  the  condition  of  the  premises  in 
question,  and  two  members  of  the  board  paid  it  a  visit. 
They  acted  in  this  separately,  and  one  of  them  thus  states 
M-hat  he  did  :  "  After  looking  at  the  lot,  I  made  up  my 
mind  that  it  was  a  nuisance ;  if  not  then,  it  would  be  in  wet 
weather ;  I  found  the  lot  in  its  natural  state,  with  nothing 
put  upon  it  by  the  hand  of  man — no  erection  on  it  ;  the 
lot  towards  Fredericks'  house  (Fredericks  was  the  neighbor 
making  the  complaint)  had  been  filled  up  for  some  eight  or 
ten  feet ;  I  simply  mean  to  say  that  the  lot  was  lower  in  the 
middle  than  on  the  sides  ;  I  don't  say  how  it  became  so  ;  I 
saw  no  evidence  of  man's  work  there ;  I  found  no  water  on 
it;  I  made  up  my  mind  it  was  a  nuisance,  from  the  cases  I 
knew  about ;  it  was  from  nothing  that  Hutton  had  done  to 
the  lot  that  it  was  declared  to  be  a  nuisance  ;  the  family  of 
Fredericks  w^ere  troubled  by  this  lot ;  they  told  me  about  it ; 
they  said  they  had  a  very  wet  cellar;  they  also  complained 
of  the  unhealthy  condition  of  their  own  property  ;  no  other 
persons  ever  made  complaint  about  the  lot ;  I  did  not  call 
on  Hutton  about  the  matter ;  the  committee  never  notified 
them  of  their  action  in  the  matter;  we  never  called  on  any 
of  the  neighbors  to  learn  what  tliev  had  to  sav  about  the  lot; 


NOVEMBER  TERM,  1876.  125 

Hutton  V.  City  of  Camden. 

I  don't  know  much  about  that  neighborhood ;  I  am  an 
eighth  warder." 

The  second  member  of  the  boiiixl  who  made  a  view,  testi- 
fied in  these  words,  viz. : 

"  I  have  been  a  member  of  the  Camden  city  council  ;  was 
present  as  a  member  of  the  board  of  health,  at  a  meeting  on 
December  29th,  1874,  composed  of  Bourquin,  Rogers,  Wood 
and  myself;  the  majority  of  us  agreed  that  Hutton's  lot  was 
a  nuisance,  and  we  ordered  the  clerk  to  notify  Hutton  to 
abate  the  nuisance." 

And  being  cross-examined,  testified :  "  Bourquin,  our 
chairman,  opposed  this  action,  and  thought  it  was  not  a  nuis- 
ance ;  we  had  two  meetings  about  it ;  I  can't  remember  their 
dates ;  our  attention  was  first  drawn  to  the  lot  by  Fredericks' 
family ;  I  mean  Fredericks  himself;  I  can't  say  when  he  saAV 
me  about  it ;  no  other  complaint  was  ever  made  about  the 
lot ;  I  don't  remember  that  any  petition  was  presented  to 
us  to  have  this  lot  declared  a  nuisance ;  at  the  first  meeting, 
a  suggestion  was  made  that  the  lot  be  visited,  and  that  it  be 
considered  at  another  meeting ;  no  definite  action  was  had  at 
the  first  meeting;  no  evidence  was  laid  before  us  at  the  first 
meeting ;  I  went  to  see  the  premises  alone,  between  the  two 
meetings  ;  I  went  to  Fredericks'  house  to  see  the  lot ;  I  saw 
water  and  ice  there  upon  it;  this  w^as  in  mid-winter  of  1875 ; 
I  presume  the  water  was  two  feet  deep ;  it  was  a  stormy  time 
wlieu  I  visited  it — had  been  storming  some  days ;  I  did  not 
test  the  purity  of  the  water ;  I  just  viewed  the  lot  from  the 
fence ;  I  can't  form  any  idea  of  the  size  of  the  pool  of  water 
I  saw  there ;  I  was  not  on  the  lot  at  all ;  I  judged  from  eye- 
sight, only,  about  the  depth  of  the  water ;  I  saw  nothing 
else  there,  detrimental  to  public  health,  than  rain-water  and 
ice  in  it ;  the  ground  was  full  of  frost  at  the  time ;  that  was 
the  only  time  I  ever  visited  the  lot ;  Fredericks  wanted  the 
nuisance  abated;  I  never  before  visited  a  lot  under  such  condi- 
tions, with  a  view  of  declaring  it  a  nuisance ;  1  formed  my 
judgment  that  it  was  a  nuisance,  from  what  I  saw  on  that 
occasion  ;  we  sent  Hutton  no  notice  that  we  were  deliberating 
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about  declaring  his  lot  a  nuisance ;  we  did  not  send  him  any 
word  about  our  proceedings,  until  we  declared  the  lot  to  be  a 
nuisance,  and  ordered  it  to  be  abated." 

The  above  testimony  was  elicited  on  the  case  made  by  the 
plaintiffs'  witnesses,  and  there  being  no  other  evidence  as  to 
the  fact  of  nuisance,  on  the  case  being  rested,  a  motion  to  non- 
suit was  made.  This  being  overruled,  the  defendants  offered 
to  show,  affirmatively,  that  there  was  no  condition  of  their  lot 
constituting  a  nuisance,  and  that  they  had  never  received  any 
notice  of  the  proceedings  before  the  board  of  health.  This 
offer  was  likewise  rejected. 

From  the  history  of  the  proceedings,  it  appears  that  the 
before-cited  resolution  of  the  board  of  health  was  regarded, 
and  was  adjudged  at  the  trial,  to  be  absolutely  conclusive  of 
the  question  embraced  in  its  decision.  The  board  had  agreed 
to  the  proposition  that  the  lot  of  the  plaintiffs  was  a  nuis- 
ance, and  that  ended  the  matter,  for  all  the  purposes  of  the 
suit  then  trying.  The  resolution  was  looked  upon  as  a  judg- 
ment that  was  just  as  final  as  would  have  been  the  judgment 
of  the  Supreme  Court  of  the  state.  It  mattered  nothing 
that  the  person  whom  the  resolution  was  to  affect,  had  not 
been  notified  of  the  action  about  to  be  taken  affecting  his 
interest,  and  had,  therefore,  no  opportunity  of  being  heard ; 
nor  that  it  affirmatively  appeared,  on  the  plaintiffs'  own  case, 
that  no  public  nuisance,  in  point  of  fact,  had  existed  on  the 
property  in  question ;  or  that  a  body  of  five  persons  had  pro- 
nounced judgment,  without  evidence,  on  the  representation 
of  two  of  its  members ;  or  that  such  board  had  pronounced 
the  lot  itself  to  be  a  nuisance,  without  sj^ecifying  in  what 
respect,  so  as  to  enable  the  OMner  to  remove  whatever  was 
objectionable ;  or  that  the  order,  instead  of  being  to  abate  a 
designated  nuisance,  leaving  it  to  the  lot-owner  to  abate  it  in 
his  own  fashion,  had  directed  the  lot  to  be  filled  in  to  grade 
— yet,  notwithstanding  all  these  omissions  and  errors,  which 
were  obviously  so  flagrant  as  to  leave  in  the  action  of  this 
tribunal  not  the  faintest  semblance,  either  in  form  or  sub- 
stance, of  a  proceeding  in  an  ordinary  court  of  justice,  was 
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pronounced  to  be,  in  point  of  law,  final,  and  to  import  abso- 
lute verity. 

But  this  view  of  the  efficacy  to  be  given  to  this  decision  of 
the  board  of  health,  even  if  such  board  is  to  be  regarded  as 
a  special  tribunal,  authorized  by  the  legislature  to  pass  upon 
the  matter  adjudged  by  it,  is,  I  think,  manifestly  erroneous. 
It  is  not  within  the  competence  of  legislation  in  this  state,  to 
authorize  any  tribunal  to  render  a  judgment  against  the  person 
or  property  of  a  citizen  without  a  notice,  and  an  opportunity 
aiforded  to  him  to  be  heard.  If  the  charter  of  the  city  of 
Camden  had  declared  that  the  board  of  health  should  have 
the  power  of  rendering  decisions  similar  to  the  present  one, 
and  under  the  same  conditions  of  procedure,  such  provision 
would  have  been  entirely  nugatory.  A  judgment  in  any 
court,  without  in  anywise  summoning  the  defendant,  would 
be  void,  and  not  merely  voidable.  It  is  true,  that  where  the 
proceeding  is  in  any  of  our  domestic  tribunals,  whose  action 
is  regulated  by  the  common  law,  it  will  not  be  admissible  to 
show  the  fact,  in  a  collateral  way,  that  the  sentence  was 
rendered  against  a  defendant  who  was  not  duly  in  court,  the 
rule,  introduced  from  the  civil  law,  being,  ^' res  judicata 
pro  veritate  accij^iturJ'  And  this  estoppel  springs  from  the 
circumstance  that  in  courts  so  constituted,  there  is  a  remedy 
provided  against  errors  of  every  description.  But  this  rule, 
which  this  conclusively  presumes,  tiiat  courts  of  this  charac- 
ter had  jurisdiction  by  means  of  due  citation,  over  the  person 
of  the  suitor,  does  not  apply  to  inferior  and  special  tribunals 
not  being  courts  of  record,  and  whose  methods  of  action  are 
not  in  accordance  with  those  of  the  common  law.  When- 
ever the  act  of  such  a  judicial  body  comes  in  question,  its 
jurisdiction  over  the  particular  case  adjudged  is  a  mere 
matter  in  pals,  and  is  open  to  inquiry  by  evidence.  Such  is 
the  law,  even  in  its  application  to  judgments  of  the  highest 
courts  of  other  states,  when  sued  upon  in  this  state.  Moulin 
V.  Insurance  Co.,  4  Zab.  222.  And  the  principle  M'as 
strongly  emphasized  in  Hess  v.  Cole,  reported  in  3  Zab.  116, 
in  which  the  point  for  decision  was  whether,  in  an  action  by 
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husband  and  wife  for  dower  imde  mhil  habet,  a  plea  that 
dower  had  already  been  assigned  by  the  Orphans'  Court,  and 
in  which  proceeding  process  had  been  served  on  the  wife,  she- 
living  apart  from  her  husband,  was  a  good  bar  to  the  action.. 
This  plea  was  not  sustained,  on  the  ground  that  the  husband 
had  not  been  sunamoned,  although  the  ground  was  taken  that 
the  judgment  must  be  held  to  be  conclusive  in  a  collateral 
proceeding.  Chief  Justice  Green  saying,  in  the  opinion  read 
by  him  :  "  It  is  not  enough,  that  the  court  have  jurisdiction 
of  the  subject  matter :  they  must  also  have  jurisdiction  of 
the  person.  In  every  proceeding  of  a  judicial  nature,  it  is 
essential  that  the  person  whose  rights  are  to  be  aifected 
should  be  a  party  to  the  proceeding,,  and  have  an  opportunity 
of  making  defence."  A  number  of  cases  are  cited  in  this 
opinion,  in  support  of  the  doctrine,,  and,,  in  addition  to  these, 
the  following  may  be  referred  to  with  advantage :  Cook  v. 
Darling,  18  Pick.  393  ;  Simth  v.  Eicc,  11  3Iass.  507;  Fishei' 
v.  JIcGlrr,  1  Gray  1. 

The  result,  then,  on  this  head  is,  that  even  on  the  assump- 
tion that  the  power  to  adjudge  the  question  of  the  existence 
of  a  nuisance  in  this  case,  was  lodged  in  this  sanitary  board, 
it  acquired  no  jurisdiction  of  the  matter  in  this  particular 
case,  inasmuch  as  the  party  proceeded  against  was  not  offered 
an  opportunity  to  make  defence.  Nor  is  it  any  objection  to 
this  conclusion  to  say  that  the  power  to  adjudge  in  these 
cases,  if  given  to  this  body  at  all,  is  given  unqualifiedly,  and 
without  any  requirement  that  tliere  must  be  notice  of  the 
proceeding,  for  the  power  to  adjudge,  necessarily,  by  impli- 
cation, carries  with  it  the  obligation  to  give  a  hearing  to  the 
person  to  be  affected  by  the  decision.  This  has  been  repeat- 
edly adjudged  in  this  state.  Youngs  v.  Overseers  of  Hardis- 
ton,  2  Green  518 ;   Turnpike  Co.  v.  Hall,  2  Harr.  337. 

This  precise  question,,  in  the  form  in  which  it  is  now 
present,  was  recently  passed  upon^  after  a  very  full  examina- 
tion of  the  authorities,  by  the  Supreme  Court  of  Massachu- 
setts. The  case  to  which  I  refer  is  that  of  the  City  of  Salem 
V.  Eastern  i?,  B,  Co.,  9S  Moiss-,  43-1.     It  was  a  suit  si  mi- 
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lar  to  the  present  one,  to  recover  the  expenses  of  an  abate- 
ment of  a  nuisance  made  by  the  city  under  the  adjudication 
of  a  board  of  health.  No  opportunity  to  be  heard  had  been 
given  to  the  property  owner,  but  still  it  was  claimed  that  the 
decision  of  the  board  on  the  question  of  nuisance  concluded 
him  on  the  collateral  proceeding  to  recover  the  money 
expended.  To  this  position,  the  court  made  this  reply  : 
"But  the  court  are  of  opinion  that  in  a  suit  to  recover 
expenses  incurred  in  removing  a  nuisance,  when  prosecuted 
against  a  party  on  the  ground  that  he  caused  the  same, 
but  who  was  not  heard,  and  who  had  no  opportunity  of 
being  heard  before  the  board  of  health,  such  party  is  not 
concluded  by  the  findings  or  adjudications  of  that  board,  and 
may  contest  all  the  facts  upon  which  his  liability  is  sought  to 
be  established." 

Giving,  therefore,  to  this  resolution  the  utmost  legal  effect 
that  can  be  ascribed  to  it,  by  conceding  to  the  sanitary  board 
a  judicial  capacity  in  the  premises,  still  its  action  must  be 
regarded  as  entirely  void,  inasmuch  as  it  appears  that  it  had 
not  acquired  jurisdiction  over  the  plaintiffs  in  error.  The 
proceeding  was  coram  non  jucUce,  and  as  such,  was  not 
merely  voidable,  but  was  an  absolute  nullity. 

But  to  rest  here  would  be  to  put  this  matter  on  too  narrow 
a  ground.  There  is  an  infirmity  in  all  proceedings  of  this 
nature,  which  lies  deeper  than  the  one  just  noticed.  Assum- 
ing the  power  in  this  board  derived  from  the  legislature,  to 
adjudge  the  fact  of  the  existence  of  a  nuisance,  and  also 
assuming  such  jurisdiction  to  have  been  regularly  exercised, 
and  upon  notice  to  the  parties  interested,  still,  I  think,  it  is 
obvious,  that  in  a  case  such  as  that  before  this  court,  the 
finding  of  the  sanitary  board  cannot  operate,  in  any  respect, 
as  a  judgment  at  law  would,  upon  the  rights  involved.  It 
will  require  but  little  reflection  to  satisfy  any  mind  accus- 
tomed to  judge  by  legal  standards,  of  the  truth  of  this 
remark.  To  fully  estimate  the  character  and  extent  of  the 
power  claimed,  will  conduct  us  to  its  instant  rejection.     The 

Vol.  X.  I 
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authority  to  decide  when  a  nuisance  exists,  is  an  authority  to 
find  facts,  to  estimate  tlieir  force,  and  to  apply  rules  of  law 
to  the  ease  thus  made.  This  is  a  judicial  function,  and  it  is 
a  function  applicable  to  a  numerous  class  of  important  inter- 
ests. The  use  of  land  and  buildings,  the  enjoyment  of  water 
rights,  the  practice  of  many  trades  and  occupations,  and  the 
business  of  manufacturing  in  particular  localities,  all  fall,  on 
some  occasions,  in  important  respects,  within  its  sphere.  To 
say  to  a  man  that  he  shall  not  use  his  property  as  he  pleases, 
under  certain  conditions,  is  to  deprive  him,  pro  tanto,  of  the 
enjoyment  of  such  property.  To  find  conclusively  against 
him,  that  a  state  of  facts  exists  with  respect  to  the  use  of  his 
property,  or  the  pursuit  of  his  business,  which  subjects  him 
to  the  condemnation  of  the  law,  is  to  aifect  his  rights  in  a 
vital  point.  The  next  thing  to  depriving  a  man  of  his 
property,  is  to  circumscribe  him  in  its  use,  and  the  right  to 
use  property  is  as  much  under  the  protection  of  the  law  as 
the  property  itself,  in  any  other  aspect,  is,  and  the  one  inter- 
est can  no  more  be  taken  out  of  the  hands  of  the  ordinary 
tribunals  than  the  other  can.  If  a  man's  property  cannot  be 
taken  away  from  him  except  upon  trial  by  jury,  or  by  the 
exercise  of  the  right  of  eminent  domain  upon  compensation 
made,  neither  can  he,  in  any  other  mode,  be  limited  in  the 
use  of  it.  The  right  to  abate  public  nuisances,  whether  we 
regard  it  as  existing  in  the  municipalities,  or  in  the  commu- 
nity, or  in  the  land  of  the  individual,  is  a  common  law  right, 
and  is  derived,  in  every  instance  of  its  exercise,  from  the 
same  source — that  of  necessity.  It  is  akin  to  the  right  of 
destroying  property  for  the  public  safety,  in  case  of  the 
prevalence  of  a  devastating  fire  or  other  controlling  exigency. 
But  the  necessity  must  be  present  to  justify  the  exercise  of 
the  right,  and  whether  present  or  not,  must  be  submitted  to 
a  jury  under  the  guidance  of  a  court.  The  finding  of  a 
sanitary  committee,  or  of  a  municipal  council,  or  of  any 
other  body  of  a  similar  kind,  can  have  no  effect  whatever, 
for  any  purpose,  upon  the  ultimate  disposition  of  a  matter  of 
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this  kind.  It  cannot  be  used  as  evidence  in  any  legal  pro- 
ceeding, for  the  end  of  establishing,  finally,  the  fact  of  nuis- 
ance, and  if  it  can  be  made  testimony  for  any  purpose, 
it  would  seem  that  it  can  be  such  only  to  show  that  the  per- 
sons acting  in  pursuance  of  it  M^ere  devoid  of  that  malicious 
spirit  which  sometimes  aggravates  a  trespass,  and  swells  the 
damages.  I  repeat  that  the  question  of  nuisance  can  conclu- 
sively be  decided,  for  all  legal  uses,  by  the  established  courts 
of  law  or  equity  alone,  and  that  the  resolutions  of  officers,  or 
of  boards  organized  by  force  of  municipal  charters,  cannot, 
to  any  degree,  control  such  decision. 

Upon  turning  to  the  books,  I  do  not  discover  that  the 
precise  point  here  considered  has  been  directly  presented  in 
our  own  courts  for  judicial  determination,  but  the  view 
above  expressed  has  obviously  been  acted  upon  in  at  least 
two  decisions  in  proceedings  in  equity.  The  first  of  these 
cases  is  that  of  the  3Ianhattan  3Ianufacturing  and  Fertilizing 
Co.  V.  Van  Keuren,  8  C.  E.  Green  251.  The  facts  before 
the  court  were  these :  The  complainants  were  manufacturing 
fertilizers,  which,  it  was  said,  emitted  offensive  odors,  so  as  to 
be  a  nuisance  to  the  neighborhood.  The  charter  of  Jersey 
City  gives  power  to  the  board  of  aldermen  to  "  declare  what 
shall  be  nuisances  in  lots,  streets,"  &c.,  and  to  provide  for 
their  removal.  By  force  of  this  authority,  an  ordinance  was 
passed  whereby  "all  slaughter-houses  and  other  buildings 
whence  offensive  smells  are  emitted,  are  declared  to  be  nuis- 
ances, and  the  street  commissioner,  upon  complaint  made,  is 
empowered  to  enter  upon  any  premises  to  ascertain  if  a  nuis- 
ance exist,  and,  on  ascertaining  that  it  does,  to  give  notice 
requiring  its  abatement  within  twenty-four  hours,  and  if 
such  notice  be  disregarded,  to  proceed  to  abate  it.  By  virtue 
of  the  right  thus  given,  the  commissioner  had  entered  on  the 
property  of  the  complainant,  and  had  decided  that  a  nuisance 
existed,  and,  after  notice,  was  proceeding  to  abate  it. 

The  contention  appears  to  have  been  made  in  this  case, 
that  the  decision  of  the  commissioner  on  the  question  was 
conclusive ;  but  the  doctrine  was  emphatically  repudiated,  for 
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the  Vice-Cliancellor,  in  his  opinion,  says  :  "  In  the  view  I 
take  of  this  case,  the  defendant  acts  at  his  peril.  His  own 
adjudication  of  the  fact  of  a  nuisance  will  not  protect  him, 
as  would  the  judgment  of  a  court."  And  in  the  second  of 
the  cases  above  referred  to,  wliich  is  that  of  Weil  v.  Ricord, 
9  C.  E.  Green  169,  a  similar  opinion  on  this  subject,  evi- 
dently is  the  groundwork  on  which  the  conclusion  of  the 
Chancellor  is  rested. 

The  expediency,  if  not  absolute  necessity,  of  the  prevalence 
of  the  rule  of  law  above  sought  to  be  vindicated,  is  conspicu- 
ously exhibited  by  the  action  taken  under  the  city  charter  in 
the  present  case.  The  ignorant,  hasty,  and  indiscreet  con- 
duct of  this  board  of  health,  is  an  admonition  not  to  be 
disregarded,  against  listening  to  any  claim  that,  under  any 
circumstances,  the  power  of  ultimate  judgment  over  the  law 
and  facts  with  respect  to  the  rights  of  persons  or  of  property, 
can  be  safely  confided  to  other  hands  than  those  of  the  ordi- 
nary judicial  tribunals.  As  this  case  stands  before  this  court, 
it  appears  that,  without  right,  the  city  of  Camden,  through 
its  officers,  has  entered  upon  the  property  of  the  plaintiffs  in 
error,  and,  without  their  assent,  altered  its  condition,  and 
that  this  suit  is  brought  to  obtain  re-payment  of  the  costs  of 
that  trespass. 

The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Dixon,  Knapp,  Reed,  Scudder,  Van  Syckel,  Clement, 
DoDD,  Green,  Lathrop,  Lilly.     13. 
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ALICE    NOICE,    PL.AINTIFF    IN   ERROR,   v.    ALBERT    D. 
BROWN,  DEFENDANT  IN  ERROR. 

A  promise  of  a  married  man  to  marry  when  a  divorce  should  be  decreed 
between  himself  and  his  wife,  in  a  suit  then  pending,  is  contrary  to 
public  policy,  and  void. 


In  error  to  the  Supreme  Court. 

For  opinion  of  the  Supreme  Court,  see  9  Vroom  228. 

For  the  plaiutiif  in  error,  W.  Y.  Johnson. 

For  the  defendant  in  error,  ./.  F.  Hageman. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  writ  of  error  brings  up  for 
review  the  judgment  of  the  Supreme  Court  on  demurrer  to  a 
declaration  in  an  action  on  the  case.  The  suit  is  for  damages 
for  breach  of  promise  of  marriage.  The  plaintiff  is  a  single 
woman,  and  the  defendant,  at  the  time  of  making  the  alleged 
promise,  was  a  married  man.  The  declaration  avers  that  the 
defendant  then  alleged  that  he  was  married  and  had  been 
living  in  a  state  of  separation  from  his  wife,  who  was  prose- 
cuting a  suit  for  divorce  from  the  bond  of  marriage  against 
him,  and  that  he  promised  the  plaintiff  that  he  would  marry 
her  as  soon. as  he  was  divorced  from  his  wife.  The  Supreme 
Court  held  that  that  promise  svas  contrary  to  public  policy, 
and  therefore  void.  It  is  obvious  that  the  cases  cited  on  the 
argument  in  support  of  the  declaration,  in  which  the  action 
was  upon  a  promise  to  marry,  made  by  a  man  who,  though 
married  at  the  time,  was  not  known  to  the  promisee  to  be  so, 
differ  radically  from  that  under  consideration.  Here  was  no 
deceit,  but  the  plaintiff  was  fully  apprised  of  the  fact  that  the 
defendant  was  married,  and  the  fulfilment  of  his  promise 
was  expressly  dependent  upon  the  result  of  a  pending  suit  for 
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divorce,  brought  by  his  wife  against  him.     Such  a  promise, 
made  under  such  circumstances,  is,  for  the  reasons  given  in 
the   opinion  of  the  Supreme  Court,   clearly   against  public 
policy,  and  no  action  can,  therefore,  be  maintained  upon  it. 
"The  judgment  of  the  Supreme  Court  will  be  affirmed. 

For    ajfirmance — The    Chancellor,   Dixon,    Knapp, 
Reed,  Scudder,  Dodd,  Green,  Lilly,  Wales.     9. 

For  reversal — None. 


ALEXANDER  T.  LOOKER,  PLAINTIFF  IN  ERROR,  v.  JAMKS 
PECKWELL,  DEFENDANT  IN   ERROR. 

The  Chancellor.  The  judgment  of  the  Supreme  Court 
in  this  case  is  affirmed,  for  the  reasons  given  by  that  court  in 
their  opinion,  (9  Vroom  253.) 

For  affirmance — The  Chancellor,  Dixon,  Knapp, 
Reed,  Scudder,  Woodhull,  Dodd,  Green,  Lilly, 
Wales.     10. 

For  reversal — None. 
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SUPREME  COURT  OF  JUDICATURE 


STATE    OF    NFAV    JERSEY. 


FEBRUARY  TERM,  1877, 


JOSEPHUS  SOOY,  JUNIOR,  JOHN  S.  IRICK,  ET  AL.  ads.  THE 
STATE  OF  NEW  JERSEY. 

1.  The  receipt  of  the  state  treasurer  is  not  evidence  of  the  moneys  paid  to 
him,  unless  the  same  be  countersigned  by  the  comptroller,  but  tiie 
statute  does  not  invalidate  such  payment  itself  for  the  want  of  such 
countersigning. 

2.  A  person  taking  a  bond  for  the  future  good  conduct  of  an  agent 
already  in  his  employment,  must  communicate  to  a  surety  his  knowl- 
edge of  the  past  criminal  misconduct  of  such  agent  in  the  course  of 
such  past  employment,  in  order  to  make  such  bond  binding. 

5.  The  mere  non-communication  of  such  knowledge,  irrespective  of 
motive  or  design,  is  a  fraud  in  law,  which  will  invalidate  the  obli- 
gation. 

4.  The  comptroller  is  not  the  agent  of  the  state  for  the  purpose  of  making 
statements  with  respect  to  the  moral  standing  of  the  treasurer;  conse- 
quently such  statements  will  not  affect  the  state. 

5.  A  plea  alleging  knowledge  in  the  state  of  the  misconduct  of  one  of  its 
officers,  need  not  disclose  how  such  knowledge  was  obtained. 

Vol.  X.  K 


136  NEW  JERSEY  SUPREME   COURT. 


Sooy  ads.  State. 


On  demurrer  to  the  following  pleas : 

And  these  defendants,  by  way  of  amendment,  for  and  in 
lieu  of  the  seventh  and  eighth  pleas  by  them  heretofore 
pleaded,  say,  as  to  the  moneys  alleged  in  said  declaration  to 
have  been  embezzled  by  the  said  Josephus  Sooy,  junior,  and 
withheld,  that  the  said  State  of  New  Jersey  ought  not,  by 
reason  thereof,  to  have  or  maintain  their  aforesaid  action 
against  them  ;  and  thereupon  they  say  that  it  is  required  by 
the  laws  of  said  state  that  the  comptroller  shall  countersign 
and  register  all  receipts  for  money  paid  to  the  treasurer,  and 
that  said  comptroller  shall,  when  necessary,  draw  in  favor  of 
the  treasurer  on  all  persons  indebted  to  the  state  for  moneys 
due,  and  on  the  presidents  and  directors  of  all  corporations  in 
which  the  state  may  own  stock,  for  the  dividends  on  such 
stock,  as  the  same  may  become  due;  and  thereupon  they  say 
that  said  moneys  in  said  declaration  mentioned,  were  received 
by  said  treasurer  without  any  receipt  countersigned  by  the 
comptroller  being  given  for  any  of  the  same,  or  for  any  part 
thereof,  and  without  being  received  upon  or  by  reason  of  any 
draft  drawn  by  said  comptroller  upon  any  j^erson  indebted  to 
the  state,  or  upon  the  president  or  directors  of  any  corporation, 
in  favor  of  the  treasurer,  but  that  the  said  moneys,  and  eacli 
of  them,  although  paid  by  persons  alleged  to  have  been  in- 
debted to  the  state.  Mere  received  by  the  treasurer  without 
the  knowledge  of  the  comptroller,  and  either  upon  the  receipt 
of  said  Josephus  Sooy,  junior,  the  said  treasurer,  alone,  or 
without  any  receipt  or  other  acknowledgment  whatever  given 
therefor.  And  so  these  defendants  say  that  the  said  moneys 
were  loans  and  advances  or  payments  made  to  said  Sooy  as  an 
individual,  and  not  as  treasurer  of  the  state,  nor  for  the  use  of 
the  state,  but  for  his  own  use ;  without  this,  that  the  said 
moneys,  or  any  of  them,  were  the  moneys  of  the  State  <^f  Xew 
Jersey,  or  mentioned  in  the  condition  of  the  said  bond. 

And  this  the  said  defendants,  &c. 

And  for  a  further  plea,  by  way  of  amendment  as  aforesaid,, 
these  defendants  say  that  the  said  The  State  of  New  Jersey 
ought  not  to  have  or  maintain  their  aforesaid  action  against 
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the  defendants,  because  they  say  that  the  said  defendants,  on 
the  day  in  the  said  declaration  mentioned,  to  wit,  in  tlie  countv 
aforesaid,  respectively  signed  and  sealed  the  said  writing  obli- 
gatory in  said  declaration  mentioned,  only  as  sureties  for  the 
said  Josephus  Sooy,  junior,  who  then  and  there  was  required 
to  find  such  sureties  for  the  faithful  performance  of  his  duties 
aforesaid,  and  without  any  valuable  consideration  then  the 
said  defendants  thereto  moving. 

And  these  defendants  say,  that  for  a  long  time,  to  wit,  one 
year,  prior  to  the  making  and  delivery  of  the  said  bond  or 
obligation,  the  said  Josejihus  Sooy,  junior,  had  been  and  was 
the  treasurer  of  the  State  of  Xew  Jersey,  to  wit,  in  the  county 
aforesaid,  and  during  all  that  time  had  been  guilty  of  care- 
lessness and  negligence  in  the  discharge  of  his  duties  as  such 
treasurer,  and  in  the  keeping  of  his  accounts  as  such  ;  and  had, 
at  various  times,  embezzled  and  wasted  divers  sums  of  money 
of  them,  the  said  plaintiffs,  and  applied  the  same  to  his  own 
use  ;  and  had,  at  various  times,  borrowed  from  divers  persons 
divers  sums  of  money,  in  the  name  of  the  plaintiffs,  and  as 
the  said  treasurer,  but  in  reality  for  his  own  use  ;  and  had 
been  guilty  of  defalcation  in  his  said  office,  and  in  regard  of 
the  said  moneys  in  his  hands  as  such  treasurer  ;  all  which  was 
known  to  the  said  plaintiffs,  and  their  agent  in  that  behalf, 
to  wit,  the  comptroller  of  said  state,  and  was  exhibited  by  the 
entries  upon  the  account  l)ooks  of  tlie  said  ])laintifts,  kept  in 
the  office  of  the  said  treasurer,  and  in  the  office  of  said  comp- 
troller, respectively ;  but  all  of  which  these  defendants,  and 
each  of  them,  at  the  time  of  making  and  dcli^'ery  of  said 
writing  obligatory,  were  wholly  ignorant. 

And  these  defendants  say  that  prior  to  the  sealing  and 
delivery  of  said  writing  obligatory,  and  on,  &q.,  the  defend- 
ants being  applied  to  and  requested  to  become  such  sureties 
as  aforesaid,  and  being  desirous  to  assure  themselves  of  their 
safety  in  so  doing,  made  inquiry  of  the  said  comptroller  of 
said  state  in  regard  to  the  integrity  and  business  habits  of  said 
Josephus  Sooy,  junior,  and  as  to  the  manner  in  which  he  had 
fulfilled  the  duties  of  said  office,  informing  him,  the  said  coinp- 
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troller,  of  their  object  aforesaid  ;  but  these  defendants  say, 
that  notwithstanding  the  premises,  neither  the  said  plaintiffs 
nor  the  said  comptroller  made  known  to  these  defendants,  or 
either  of  them,  such  information  and  knowledge  aforesaid, 
touching  the  integrity  or  business  habits  of  said  Josephus 
Sooy,  junior,  as  shown  by  him  in  his  said  ofKce,  nor  touching 
any  of  the  irregularities  or  defalcations  aforesaid  ;  and  not 
only  therein  made  default,  but  the  said  comptroller  averred, 
and  then  and  there  declared  to  said  defendants,  and  each  of 
them,  prior  to  the  making  of  said  writing  obligatory,  and  in 
order  to  induce  them  to  execute  the  same,  that  the  said 
Josephus  Sooy,  junior,  was  a  man  of  integrity,  and  of  good 
business  habits,  and  had  so  shown  himself  in  the  performance 
of  his  duties  as  such  treasurer ;  wherefore,  these  defendants, 
relying  upon  these  premises,  and  being  deceived  and  defrauded 
in  that  behalf,  there  and  then  made  and  delivered  the  said 
writing  obligatory,  which  these  defendants  say  they  would  not 
have  done  had  they  had  any  information  or  belief  that  the 
said  Josephus  Sooy,  junior,  had  been  guilty  in  any  wise  as 
aforesaid. 

And  this  the  said  defendants  are  ready  to  verify ;  wherefore 
they  pray  judgment  if  the  said  plaintiifs  shall  further  have 
or  maintain  their  aforesaid  action  against  them. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 

For  the  state,  ./.  Vanatta,  Attorney-General. 

For  the  defendants,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Beaseey,  Chief  Justice.  The  principal  question  de- 
signed to  be  raised  by  the  first  of  the  pleas  demurred  to,  and 
which  has  been  substituted  for  the  seventh  and  eighth  pleas 
originally  pleaded,  is,  whether  the  state  can  become  possessed 
of   moneys  as    owner,  through    the    hands   of  its    treasurer, 
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without  a  receipt  for  the  same  having  been  given,  signed  by 
such  treasurer  and  countersigned  by  the  comptroller.  In  sup- 
port of  the  negative  side  of  this  proposition,  it  is  said  that  if 
a  debtor  of  the  state  pays  money  in  settlement  of  such  debt  to 
the  treasurer,  and  takes  from  him  his  receipt  in  his  official 
capacity,  that  such  money,  by  virtue  of  the  conditions  stated, 
does  not  pass  to  the  state. 

Inasmuch  as  the  treasurer  is  the  g-eneral  fiscal  agent  of  the 
state,  and  has  an  unquestioned  capacity  to  receive  moneys 
coming  to  it  from  its  debtors,  if  a  payment  through  such  an 
organ  is  invalid,  such  result  cannot  emanate  from  general 
principles,  but  must  be  exclusively  the  eifect  of  special  legis- 
lative provision.  And  it  is,  in  truth,  on  this  ground  exclu- 
sively, that  the  counsel  of  the  defendants  take  their  stand. 
To  support  this  attitude  we  are  referred  to  Section  6  of  the 
act  creating  the  office  of  comptroller,  {Nix.  Dig.  1003),  which 
is  in  these  words:  "The  comptroller  shall  countersign  and 
register  all  checks  drawn  by  the  treasurer,  and  all  receipts  for 
money  paid  to  the  treasurer ;  and  no  receipts  shall  be  evidence 
of  payment  unless  so  countersigned,  and  no  loans  shall  be  made 
by  the  treasurer  unless  with  the  concurrence  of  the  comp- 
troller." 

This  language  appears  to  me  to  admit  of  but  one  interpre- 
tation ;  it  is  neither  ambiguous  or  obscure  ;  it  declares,  in  the 
clearest  and  most  explicit  terms,  what  shall  be  the  eifect  of  a 
payment  of  money  to  the  treasurer  upon  a  receipt  unsigned 
by  the  comptroller.  The  contention  on  the  part  of  the  defend- 
ants is,  that  such  payment  is  void  ;  but  the  statute  does  not 
say  this,  but,  on  the  contrary,  affixes  a  diflerent  effect  to  the 
irregularity ;  that  is,  it  forbids  the  receipt  to  be  evidence  of 
the  payment.  The  policy  of  the  act  undoubtedly  is,  to  bring 
all  moneys  passing  into  the  treasury  under  the  eye  of  the 
comptroller ;  and  this  policy  it  endeavors  to  realize  by  making 
it  the  interest  of  the  debtor  paying  money  to  the  state,  to 
require  a  receipt  countersigned  by  the  comptroller,  for  he  is 
expressly  cautioned  that  the  receipt  of  the  treasurer  alone  will 
not  avail.     There  are  few  persons  who,  when  they  pay  their 
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debts,  are  willinj»;  to  do  so  without  exacting  an  operative 
receipt  ;  and  it  is  on  this  custom  of"  business  that  the  law- 
maker in  this  case  appears  to  have  relied  for  the  purpose  in 
view,  ot"  maUinu"  the  comptroller  a  witness  of  the  coming  of 
all  moneys  into  the  coffers  of  the  state.  It  may  be  that  the 
security  of  the  purpose  intended  has  proved  to  be  insufficient, 
but  such  a  defect  cannot  be  remedied  by  judicial  construction, 
for  the  legislative  language  is  plain,  and  the  means  for 
reaching  the  end  in  view,  while  it  may  not  be  perfect,  is 
neither  inapt,  nor  in  the  main,  likely  to  be  unsuccessful.  If 
it  was  the  intention  to  avoid  a  payment  which  was  not  re- 
ceipted for  by  the  comptroller,  nothing  could  have  been  easier 
than  for  the  legislature  to  have  so  declared ;  but  in  the  place 
of  such  a  declaration  we  have  the  far  milder  penalty  denounced ; 
that  is,  that  such  receipts  shall  not  be  evidence  of  payment. 
A  receipt  is  but  a  necessary  incident  of  payment ;  it  is  merely 
a  convenient  form  of  proving  payment,  and  the  consequenc^e 
is,  the  prohibition  as  evidence  of  a  receipt  of  a  certain  charac- 
ter, cannot  have  the  effect  of  invalidating  the  payment  itself. 
Xor  does  it  seem  to  me  that  the  defence  would  have  pre- 
vailed on  this  point,  even  if  the  construction  for  which  it 
contended  should  have  been  deemed  correct.  Admitting  that 
the  payment  itself  was  prohibited  by  the  section  in  question, 
still  I  can  see  nothing  that  would  prevent  a  ratification  of 
such  payment  on  the  part  of  the  state.  If  a  merchant  should 
forbid  his  clerk  from  receiving  payments  until  he,  the  mer- 
chant, had  himself  receipted  for  them,  a  payment  to  such 
clerk  by  a  debtor  cognizant  of  the  prohibition,  would  be 
clearly  invalid  ;  but  it  would  be  equally  plain  that  the  prin- 
cipal could  subsequently  assent  to  the  act,  and  thus  validate 
the  payment.  In  reference  to  such  matters  the  status  of  the 
state  is  unquestionably  the  same  as  that  of  an  individual ;  and 
if  it  was  truc'that  it  had  imposed  the  restriction  claimed  on  its 
treasurer,  it  has  not  thereby  relinquished  any  of  the  rights 
inherent  in  itself  as  principal,  one  of  such  rights  being  its 
option  to  reject  or  ratify  an  unauthorized  act  of  agency. 
Therefore,  if  the  stale  had  said  in  this  statute,  in  unequivocal 
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terms,  that  a  payment  made  without  a  receipt  countersigned 
by  the  comptroller,  should  be  void,  such  declaration  would 
have  left  the  state,  as  it  would  have  left  an  individual  in  a 
similar  posture,  either  to  affirm  or  disaffirm  a  payment  made 
in  the  forbidden  mode.  The  statutory  clause  in  question  does 
expressly  interdict  a  loan  made  by  the  treasurer  without  the 
concurrence  of  the  comptroller,  yet  it  is  presumed  that  if  a 
loan  should  be  thus  unlawfully  made,  that  it  would  not  be 
contended  that  it  would  not  be  within  the  competency  of  the 
state  to  ratify  or  repudiate  such  act  of  its  treasurer  at  its 
pleasure. 

The  fatal  error  of  the  argument  of  the  defence  on  this  head 
has  proceeded  from  the  assumption  that  an  unwarranted  act 
of  an  agent  is  void,  whereas  it  is  merely  voidable.  The  result, 
therefore,  is,  that  if  it  should  be  conceded  that  the  moneys  in 
question  came  to  the  hands  of  the  treasurer  in  an  illegal  man- 
ner, and  that  the  state  had  the  right,  originally,  to  disallow 
such  receipt  and  to  regard  the  debt  as  unpaid,  nevertheless 
it  seems  undoubted  that,  upon  the  plainest  legal  principles, 
such  illegality  can  be  waived  and  the  payment  legalized  by 
the  state,  if  it  shall  so  will.  To  make  the  defence  set  up 
valid,  it  must  appear  not  only  that  the  treasurer  had  not  legal 
authority  to  receive  this  money  as  the  agent  of  the  state,  but 
that  the  state  had  relinquished  its  right  to  ratify  the  act  of 
its  agent.  The  present  suit  for  the  recovery  of  these  moneys, 
against  the  treasurer  and  his  sureties,  is  a  clear  ratification  of 
the  act  of  the  agent  in  receiving  them,  and,  consequently,  by 
its  own  force,  would  discharge  the  original  debtor,  even  though 
he  paid  the  moneys  in  a  manner  condemned  by  the  statute ; 
and  such  ratification  must  of  necessity  be  conclusive  on  all 
tiie  other  parties  interested  in  the  transaction. 

The  next  plea  to  which  the  demurrer  is  addressed,  sets  up, 
us  a  defence  to  the  action,  the  non-communication  on  the  part 
of  the  state  of  certain  facts  within  its  knowledge,  touching 
the  position  and  standing  of  the  treasurer,  and  which  it  is 
alleged  ougiit,  in  good  faith,  to  have  been  disclosed  to  the 
sureties  at  or  before  the  execution  of  the  bond. 
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The  allegations  in  the  plea  on  this  score  are  to  this  effect  r 
that  for  a  long  time  prior  to  the  making  and  delivery  of  the 
bond,  the  said  Josephus  Sooy,  junior,  had,  at  various  times, 
embezzled  and  wasted  divers  sums  of  the  money  of  the  state 
which  had  been  committed  to  his  custody,  and  had  applied 
them  to  his  own  use,  and  had  therein  been  guilty  of  defalca- 
tion in  his  office,  and  that  such  misdeeds  w^ere  known  to  the 
state. 

There  are  other  statements  in  the  plea  which  will  be  con- 
sidered in  the  sequel,  the  foregoing  averments  being  separated 
from  these  with  a  view  of  considering  the  naked  question,, 
whether  the  failure  on  the  ])art  of  the  state  to  disclose  the  cir- 
cumstances stated  will,  per  xe,  illegalize  the  bond. 

Upon  turning  to  the  authorities  it  will  be  found  that  there 
has  been  some  contrariety  in  judicial  opinions  touching  this 
subject.  That  the  obligee  is  bound,  in  morals  and  in  law,  to 
disclo.se  to  the  surety,  before  he  takes  his  guaranty,  certain 
conditions  of  the  transaction,  does  not  appear  to  have  been 
doubted,  but  the  extent  of  such  obligation  has  been  the  matter 
in  disagreement.  Lord  Truro,  in  expressing  his  views  in 
Oicen  V.  Homan,  3  Mac.  &  G.  378,  said  :  "  I  am  not  aware 
that  either  the  text  books  or  the  decisions  distinctly  define  the 
extent  of  the  obligation  and  responsibility  which  re.-^t  upon 
the  creditor  in  regard  to  the  surety  being  made  acquainted 
with  all  the  material  circumstances  connected  with  the  trans- 
actions to  which  the  suretyship  is  to  be  applied.  The  cases 
which  are  reported,  have  generally  ari.sen  out  of  transactions^ 
in  which  there  has  been  personal  communication  between  the 
creditor  and  the  surety,  and  the  clear  law,  deducible  from 
these  decisions,  is,  that  the  creditor  must  make  a  full,  fair  and 
honest  communication  of  every  circumstance  calculated  to  in- 
fluence the  discretion  of  the  surety  in  entering  into  the 
required  obligation.  Lord  Cranworth,  while  sitting  as  Lord 
Commissioner,  Avell  observed,  that  applications  for  sj)ecial 
injunctions  are  very  much  governed  by  the  same  principles 
which  govern  insurances,  where  the  assured  is  bound  to  give 
to  the  underwriter  all  the  information  in  his  power,  to  enable 
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liim  to  estimate  the  character  of  the  risk  he  is  invited  to  under- 
take. I  think  the  same  principle  is  applicable  to  the  case  of 
sureties,  and  that,  when  communication  does  take  place  between 
the  creditor  and  surety,  the  duty  of  the  creditor  cannot  better 
be  illustrated  than  by  the  case  of  the  assured,"  But  this  view 
of  the  Lord  Chancellor  has  been  entirely  exploded.  In  the 
course  of  the  argument  in  the  case  of  the  North  British  Tnsur- 
anee  Co.  v.  Lloyd,  10  Exch.  523,  Baron  Parke  says  that  the 
decision  in  Owen  v.  Homan  was  carried  to  the  House  of 
Lords,  and  the  opinion  above  cited  of  Lord  Truro,  wa.-^  not 
acquiesced  in  ;  and  in  Hamilton  v.  Watson,  12  CI.  &  Fin. 
109,  the  doctrine  is  still  more  distinctly  rejected.  In  this  last 
case.  Lord  Campbell  shows,  to  the  point  of  demonstration,  the 
impracticability  of  applying  the  rule  of  disclosure  which 
obtains  in  favor  of  the  underwriter,  to  the  formation  of  sure- 
tyships. 

But  while  it  is  thus  settled  that  the  principles  of  insurance 
and  guaranty,  in  this  respect,  are  not  to  be  assimilated,  and 
although  the  decisions  have  put  the  doctrine,  so  far  as  it  regu- 
lates the  relation  of  principal  and  surety,  on  the  footing  that 
fraud  must  exist  to  invalidate  the  obligation  of  the  latter^ 
nevertheless  it  seems  to  me  that  the  facts  set  forth  in  this 
plea  must  be  deemed  a  sufficient  defence  to  this  action.  I 
justify  this  result  by  the  assumption  that  if  these  fticts  thus 
stated  are  true,  a  fraud  has  been  committed  which  will  invali- 
date the  bond  sued  on.  The  gravamen  alleged  in  this  plea  is, 
that  Mr.  Sooy  had,  antecedently,  been  in  the  employment  of 
the  state  as  treasurer  ;  and  that  during  such  term  he  had  been 
guilty  of  defalcations  and  embezzlements,  which  were  known 
to  the  state ;  and  that  no  disclosure  of  such  malpractices  had 
been  made  to  the  sureties,  they  being  ignorant  of  them.  Such 
a  statement  describes  a  fraud ;  at  all  events,  a  fraud  in  law. 
A  person  called  in  as  a  guarantor  of  the  honesty  of  an  em- 
ploye, has  the  right  to  infer  that  the  continuance  of  such 
employe  in  the  service  of  the  master,  is  a  tacit  assertion,  on 
the  part  of  the  latter,  that  there  has,  at  least,  been  nothing 
criminal  in  the  past  conduct  of  the  servant  in  the  course  of 
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Ills  cin[)loyment.  Such  an  inference  is  the  natural  and  reason- 
able result  of  the  circumstances,  and  hence  the  obligee  is 
chargeable  with  the  knowledge  that  the  surety  is  acting  on 
'that  basis,  and  with  such  knowledge  it  is  impossible  to  acquit 
him  of  bad  faith  if  he  allows  the  suretyship  to  take  eifect. 
Where  silence  is  reasonably  sure,  in  the  ordinary  course  of 
things,  to  produce  the  effect  of  deceit,  silence  must  be  culpable, 
•and,  in  law,  the  one  should  be  regarded  as  the  equivalent  of 
the  other.  In  the  present  instance  the  duty  of  disclosure  was 
■of  the  most  imperative  chai-acter ;  it  is  the  case  of  an  officer 
Avlio  had  violated  his  official  oath  and  defrauded  the  public, 
and  had  thus  committed  crimes  of  a  nature  highly  penal.  It 
was,  therefore,  obvious  that  in  becoming  bound  for  the  honest 
conduct  of  such  an  officer,  the  sureties  were  acting  under  u 
delusion  as  to  the  real  facts  of  the  transaction.  Neither  in 
anorals  nor  in  law,  can  an  obligee  stand  by  and  knowingly 
rallow  an  obligor  to  take  a  risk  which  the  former  knows  the 
latter  has  no  intention  to  assume.  Whatever  else  may  be  in 
doubt  on  this  subject,  it  appears  to  me  that  the  authorities 
have  settled  that  under  such  circumstances  not  to  disabuse  the 
guarantor  of  the  obvious  mistake  on  which  he  is  about  to  incur 
the  obligation,  is  sujjpressio  veri,  because  good  faith  calls  for 
the  disclosure  requisite  to  give  to  the  contract  the  effect  which 
the  one  party  knows  the  other  party  expects  it  to  have.  The 
leading  case  upon  this  point  is  that  of  Smith  v.  The  Governor 
•and  Company  of  the  Bank  of  Scotland,  1  Dow  272.  A  bond 
given  with  sureties  by  an  agent  of  the  bank  was  the  subject  of 
the  suit,  and  the  defence  in  the  inferior  court  that  such  instru- 
ment had  been  obtaincnl  by  undue  concealment,  on  the  part  of 
the  obligees,  had  been  rejected.  Such  concealment  consisted, 
in  substance,  in  the  non-disclosure,  on  the  part  of  the  obligee, 
that  tiie  official  misconduct  of  the  agent  in  being  in  arrear  in 
his  accounts  and  being  insolvent.  In  the  House  of  Lords,  on 
.appeal,  the  rejection  of  this  defence  was  declared  to  be  erro- 
neous, and  the  law  of  the  case  was  tlius  stated  by  Lord  Eldon  : 
"If  an  agent,"  said  that  eminent  authority,  "  had  been  guilty 
^of  embezzlement,  or  other  improper  conduct,  unknown  to  his 
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■employer,  the  cautioner,  (that  is,  the  guarantor),  would  bo 
liable.  But  if  a  man  found  that  his  agent  had  betrayed  his 
trust,  that  he  owed  him  a  sum  of  money,  or  that  it  was  likelv 
he  was  in  his  debt,  if,  under  such  circumstances,  he  required 
sureties  for  his  fidelity,  holding  him  out  as  a  trustworthy 
person,  knowing,  or  having  reason  to  bslieve,  that  he  was  not 
so,  then  it  was  agreeable  to  the  doctrines  of  equity,  at  least  in 
England,  that  no  one  should  be  permitted  to  take  advantage 
of  such  conduct,  even  with  a  view  to  security  against  future 
transactions  of  the  agent." 

This  exposition  of  the  rule  of  law  was  referred  to  with  ap- 
probation, and  as  putting  the  subject  on  a  proper  footing,  in 
PM'dtoir  V.  Mathnrs,  K)  CL  &  Fin.  934;  and  although  this 
case  has  received  a  various  interpretation,  it  does  not  seem  to 
me  that  its  import,  with  respect  to  the  matter  now  under  con- 
sideration, is  to  be  misunderstood.  It  was  a  suit  by  a  surety 
to  set  aside  his  bond,  which  was  conditioned  for  the  fidelity  of 
a  commission  agent,  on  the  ground  of  concealment,  by  the 
employers,  of  the  fact  that  the  agent  had  misapplied  funds  to 
his  own  use,  and  the  difficulty  in  classifying  the  decision  has 
arisen  from  the  circumstance  that  the  charge  of  the  judge, 
which  was  reviewed  in  the  House  of  Lords,  not  only 
enounced  ""  that  the  concealment,  to  be  undue,  must  be  wilful 
and  intentional,"  but  must  likewise  be  ''  with  a  view  to  the 
advantages  the  employers  were  thereby  to  gain."  This  in- 
struction, containing  these  two  several  propositions,  was 
adjudged  to  be  inconsistent  with  legal  principles,  and  the 
reason  the  adjudication  has  been  thought,  in  recent  cases,  to  be 
ambiguous  is,  because  the  instruction  which  was  overruled 
<'ontalns  more  than  a  single  principle.  It  has  been  said  that 
this  judgment  does  not  declare  that  the  concealment,  to  be 
undue,  need  not  be  wilful,  but  that  it*  effect  is  to  hold  erro- 
neous the  conjoint  statements  that  it  must  be  both  wilful  and 
to  the  advantage  of  the  person  taking  the  security.  But  it 
seems  to  me  a  careful  examination  of  the  case  will  show  that 
its  force  is  not  to  be  nullified  by  so  strained  a  construction. 
It  is  true  that  Lord  Cotteuham,  in  stating  the  grounds  of  his 
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judgment,  embraces  in  the  clauses  of  his  opinion,  expressive 
of  his  disapprobation  of  the  judicial  rulings  brought  up  for 
review,  both  the  above-stated  propositions  in  the  connection 
in  which  they  had  been  stated,  but  the  language  used  by  him, 
I  think,  quite  clearly  indicates  that  he  considered  each  of  such 
propositions  to  be  erroneous.  His  language  is  :  "  The  learned 
judge  lays  it  down  distinctly  that  the  concealment,  to  be 
undue,  must  be  wilful  and  intentional,  with  a  view  to  the 
advantage  they  were  thereby  to  receive.  In  my  opinion, 
there  may  be  a  case  of  improper  concealment  or  non-commu- 
nication of  facts  which  ought  to  be  communicated,  which 
would  affect  the  situation  of  the  parties,  even  if  it  was  not 
wilful  and  intentional,  and  with  a  view  to  the  advantage  the 
parties  were  to  receive."  It  is  not  perceived  how  these  ex- 
pressions can  be  interpreted  reasonably  in  the  sense  of  indi- 
cating that  the  error  which  was  adjudged  to  exist,  was 
confined  to  either  of  the  qualifications  which  had  been  grafted 
on  the  duty  of  the  obligee  to  make  disclosure  of  the  miscon- 
duct of  the  party  whose  honesty  had  been  guaranteed.  Why 
refer  to  both  qualifications  if  one  of  them  only  was  effective 
in  leading  to  a  reversal  ;  and  why  use  the  term  "  non-commu- 
nication" as  well  as  "concealment,"  if  it  was  understood  that 
the  "  non-communication,"  in  order  to  have  a  legal  force, 
must  have  been  wilful  and  intentional  ?  When  we  add  to 
these  indications  the  circumstance  that  Lord  Cottenham  cites,. 
in  the  commencement  of  his  opinion — the  case  of  Smith  i\ 
The  Bank  of  Scotland — in  which  the  duty  of  disclosure  is- 
enounced  in  its  unqualified  form,  there  appears  to  be  little 
reason  to  doubt  what  view  was  entertained  by  iiim.  And 
even  if  we  are  left  in  uncertainty  with  respect  to  the  opinion,, 
in  this  respect,  of  this  distinguished  jurist,  the  effect  of  this 
decision  as  a  precedent  is  scarcely  affected,  for  an  opinion  was 
also  delivered  by  Lord  Campbell,  which  very  explicitly  and 
plainly  repudiates  the  notion  that  the  non-disclasure  of  the 
necessary  facts,  on  the  part  of  the  recipient  of  tiie  bond,  to  be 
illegal,  must  be  intentional,  or  nuist  proceed  from  a  mercenary 
motive.     I    look    upon    this  decision   as  a   direct  judgment. 
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affirmative  of  the  doctrine  that  the  failure  to  inform  the  surety, 
when  his  bond  is  taken,  of  the  past  misconduct  of  the  princi- 
pal in  the  line  of  the  business  to  which  the  suretyship  attaches, 
is,  in  law,  without  respect  to  the  motive  or  intention  of  the 
obligee,  a  full  defence  to  an  action  on  such  instrument. 

This  principle  was  re-affirmed  in  the  case  of  Phillips  v. 
Foxall,  L.  R.,  7  Q.  B.  666,  and  Judge  Story  considers  the 
iloctrine  so  well  established  that  he  states  it  as  unquestionable 
law  in  his  treatise  on  Equity  Jurisprudence,  vol.  I.,  §  215. 
The  same  view  of  the  law  was  taken  in  the  case  of  the  Frank- 
lin Banh  v.  Cooper,  36  Me.  179,  the  defendant,  who  had 
executed  a  bond  as  surety  for  the  good  conduct  of  a  cashier  of 
a  bank,  being  held  to  be  discharged  by  the  failure  of  the  bank 
to  inform  him  that  the  cashier  was  a  defaulter  at  the  time 
when  the  bond  was  executed. 

In  my  opinion,  the  law  should  be  regarded  as  at  rest  upon 
this  subject,  to  the  extent  that  it  is  the  duty  of  a  person  taking 
a  guaranty  for  the  good  conduct  of  an  employe,  to  disclose 
the  past  malpractices  of  such  employe  in  the  course  of  the 
business  to  whicli  the  guaranty  relates,  and  that  if  such  duty 
is  not  performed,  the  instrument  so  taken  is,  ipso  facto,  in- 
valid. The  continuance  of  an  agent  in  an  employment  is  an 
act  so  expressive  of  trust  and  confidence  that  it  is  tantamount 
to  an  express  declaration  to  that  effect,  and  hence  it  must, 
under  usual-  circumstances,  have  all  the  effect  of  a  meditated 
fraud,  if  the  person  so  retaining  the  agent  can  be  permitted 
to  disown  the  implications  inevitably  arising  from  his  own 
conduct. 

The  conclusion  from  this  view  is,  that  the  facts  set  oUt  in 
this  plea,  and  which  are  admitted  by  the  demurrer,  are  a  legal 
defence  to  the  present  action. 

I  have  already  remarked  that  there  are  certain  additional 
statements  in  this  plea  which  were  detached  from  the  defence 
just  disposed  of,  so  that  they  might  be  considered  by  them- 
selves. These  allegations  are  to  the  effect  that  the  defendants, 
before  executing  this  bond,  applied  to  the  state  comptroller 
for  information  with  regard  to  the  honesty  and  good  conduct 
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of  Mr.  Sooy,  and  that  the  comptroller,  with  full  knowledge  of 
the  defalcations  of  that  officer,  falsely  asserted  that  his  past 
conduct  in  office  had  been  unexceptionable, 

I  am  unable  to  see  that  these  allegations  possess,  in  this 
case,  any  legal  force  whatever.  The  comptroller  has  nothing 
to  do  with  the  taking  of  a  bond  from  the  treasurer,  and  his 
statements,  therefore^  with  respect  to  any  part  of  that  trans- 
a(;tion,  can  have  no  effect  against  the  state.  It  is  not  the 
legal  rule,  as  seems  to  be  supposed,  that  because  an  agent  or 
servant  has  knowledge  on  a  certain  subject,  derived  from  his 
employment,  that,.  con.sequently,  he  can  make  representations- 
to  bind  his  principal.  In  order  to  make  such  representations 
efficacious,  an  authority,  express  or  implied,,  niibst  be  shown. 
Such  authority  is  implied  oidy  Avhen  they  relate  to  the 
business  authorized  to  be  done  by  the  agent,  and  when  made 
in  the  course  of  sucli  business.  Axh)noir  v.  Penn.  S.  T.  Co.^ 
9  TVoowi  13..  If  a  merchant,  by  his  own  act,  should  take  a 
bond  for  the  good  behavior  of  one  of  his  clerks,  it  would 
scarcely  be  contended  that  he  would  be  affected  by  any  infor- 
mation given  by  his  book-kee]>er  to  the  surety,  as  to  the  past 
conduct  of  such  clerk,  such  book-keeper  having  no  hand  in 
the  taking  of  the  bond. 

Xor  does  it  follow  that  because  there  is  no  other  officer 
from  whom  information  with  regard  to  the  standing  of  the 
treasurer  could  be  so  well  obtained,  the  comptroller  is  clothed 
with  an  agency  for  giving  such  information.  The  state  has 
a  right  to  forbear  from  constituting  any  one  its  agent  for 
such  purpose.  A  person  taking  such  information  from  the 
comptroller,  cannot  look  upon  such  conununication  as  an 
official  act,,  and  if  it  turns  out  that  he  is  frandently  deceived, 
he  must  look  to  the  officer  alone  for  redress  of  the  injury  .-sus- 
tained. This  is  the  general  regulation  limiting  the  ability  of 
the  agent  to  charge  his  principal  by  his  statements  or  com- 
munications, and  it  is  a  regulation  that  should,  manifestly,  be 
applied  with  the  utmost  stringency  to  the  powers  entrusted 
to  public  officers.  Indeed,  this  latter  class  of  agents  ha\e 
been  thought^  and  with  much  reason,,  to  be  \ested  with  but  a 
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slender  authority  to  bind  their  principals  by  theii-  statements, 
except  in  cases  in  Avhicli  such  autliority  has  been  plainly  con- 
fV^rred  upon  them.  The  rule,  and  the  policy  in  which  it  is 
founded,  are  well  stated  in  Story  on  Agency,  §  307,  «,  in 
these  woi'ds :  "  In  respect  to  the  acts  and  declarations  and 
representations  of  public  agents,  it  would  seem  that  the  same 
rule  does  not  prevail,  which  ordinarily  governs  in  relation  to 
mere  private  agents.  As  to  the  latter,  the  principals  are,  in 
many  cases,  bound,  where  they  have  not  authorized  the 
declarations  and  representations  to  be  made.  But  in  cases  of 
public  agents,  the  government,  or  other  public  authority,  is 
not  bound,  unless  it  manifestly  appears  that  the  agent  is 
acting  within  the  scope  of  his  authority  to  do  the  act,  or  is 
employed,  in  his  capacity  as  a  public  agent,  to  jnake  the 
de(;laration  or  representation  for  the  government.  Indeed, 
this  rule  seems  indispensable,  in  order  to  guard  the  public 
against  losses  and  injuries  arising  from  the  fraud  or  mistake,  or 
rashness  and  indiscretion  of  their  agents."  These  principles 
are  further  elucidated  in  the  authorities  following,  viz.  : 
Bank  of  the  United  States  v.  Dunn,  6  Pet.  51 ;  Fairfield 
County  Turnpike  Co.  v.  Thorp,  13  Conn.  172;  United  States 
V.  City  Bank,  6  3IcLean  130;  Peircev.  United  States,  1  Nott 
d-  Hun.  [Ct.  of  Claims)  270 ;  Schumack  v.  Lock,  10  3Ioore  39.. 

The  consequence  is,  that  all  the  allegations  in  the  plea 
relative  to  the  communications  of  the  comptroller,  are  merelv 
surplusage,  and  have  no  legal  value  in  the  connection  in 
Avhich  they  occur. 

Touching  the  objection  made  to  this  jilea  by  the  Attorney- 
General,  that  it  is  insutiicient,  as  it  does  not  disclose  or  show 
the  agency,  or  media,  through  which  the  alleged  notice  of 
the  delinquency  of  the  treasurer  became  known  to  the  state,, 
I  am  not  aware  of  any  rule  requiring  such  specification  in 
pleading.  The  general  allegation  that  the  state  had  knowl- 
edge on  this  subject,  is  according  to  the  usual  formula,  and, 
although  it  may  be  difficult  to  say  how  such  knowledge  can 
be  shown,  as  the   denmrrer  confesses   the  fact,  the  difficulty 


150  NEW  JERSEY  SUPREME   COURT. 


Thaver  v.  Treat. 


appears  to  relate  to  the  methods  of  evidence,  rather  than  to 
those  of  the  statement  in  due  form  of  the  defence. 

The   plea   is  good   in  substance,  and  must  be  allowed  to 
stand. 


ROBERT  H.  THAYER  ET  AL.  v.  WEBSTER  TREAT. 

An  attachment  can  be  issued,  by  force  of  the  statute,  against  one  of 
several  joint  debtors,  when  all  of  snch  debtors  are  non-residents. 
In  such  proceeding,  if  the  defendant  appears  and  pleads  the  non- 
joinder of  the  omitted  parties,  such  plea  will  not  be  sustained  ;  but 
the  plaintiff  cannot  amend  and  join  the  omitted  defendants  by  force 
of  the  thirty-seventh  section  of  the  [)ractice  act. 


In  assumjjsit.     On  attachment. 

On  case  certified  from  Hudson  Circuit  Court. 

The  above-stated  cause  is  assumpsit  for  ships'  stores,  and 
was  commenced  by  an  affidavit  in  attachment,  made  by 
Robert  H.  Thayer,  one  of  the  plaintiffs,  that  "Webster  Treat 
owed  to  the  plaintiffs  the  sum  of  $266.10,  and  was  a  non- 
resident. The  affidavit  was  filed  on  August  11th,  1873,  and 
a  writ  of  attachment  tested  on  that  day,  and  returnable 
August  26th,  1873,  was  issued  by  George  H.  Ropes,  attor- 
ney, in  the  ordinary  form,  against  the  rights  and  credits, 
moneys  and  effects,  goods  and  chattels,  lands  and  tenements, 
of  Webster  Treat. 

Under  this  writ,  the  sheriff  of  Hudson  county,  on  August 
12th,  1873,  levied  on  the  schooner  Ocean  Ranger,  as  the 
property  of  the  defendant,  had  the  vessel  appraised  at  $2000, 
and  on  August  23d,  returned  the  writ,  with  the  levy,  inven- 
tory, and  appraisement  annexed. 

On  August  14th,  1873,  a  bond  in  the  penal  sum  of  §4000 
was  executed  by  Smith  W.  Haines,  of  Jersey  City ;  Paul  A. 
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Cartwright,  of  Elizabeth,  and  Charles  L.  Whitney,  of  the 
State  of  Maine,  to  the  plaintiffs,  conditioned  that  the  defend- 
ant should  perform  the  judgment  of  the  court,  or  the  prop- 
erty, or  its  value,  be  forthcoming  for  the  satisfaction  of  such 
judgment,  and  was  duly  filed,  and  the  schooner  was  released. 

On  September  1st,   1873,  an  appearance  was  entered  for 

the  defendant  by ,  attorneys,  and  on  February 

24th,  1874,  another  appearance  was  entered  for  the  defend- 
ant, by  the  same  attorneys. 

On  December  4th,  1874,  a  declaration  Avas  filed  out  of 
time,  by  consent,  in  the  following  terms : 

"  Hudson  Circuit  Court  of  the  twenty-sixth  day  of  August, 
in  the  year  of  our  I^ord  one  thousand  eight  hundred  and 
seventy-three. 

"  Hudson  County,  as. — A\'ebster  Treat,  against  whose  riglits 
and  credits,  moneys  and  effects,  goods  and  chattels,  lands 
and  tenements,  the  writ  of  attachment  herein  was  issued, 
having,  on  the  first  day  of  September,  eighteen  hundred  and 
seventy-three,  caused  his  appearance  to  be  entered  at  the 
suit  of  Robert  H.  Thayer  and  George  M.  Sargeant,  the  plain- 
tiffs herein,  of  a  plea  of  trespass  on  the  case  upon  promises, 

thereupon  the  plaintiffs,  by  ,  their  attorney, 

complain  : 

"  For  that,  \vhereas,  the  said  Webster  Treat,  the  defendant 
herein,  and  AVilliam  H.  Smith.  George  R.  Lancaster,  Michael 
Gilligan,  Calvin  Seavey,  and  Pierre  McConville,  who,  with 
said  defendant,  were  owners  of  the  brig  William  H.  Parks, 
heretofore,  to  wit,  on  the  twenty -third  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
nine,  at  New  York,  in  the  county  and  State  of  New  York, 
to  wit,  at  Jersey  City,  in  the  county  of  Hudson  aforesjiid, 
were  indebted  to  the  plaintiffs,  then  partners  under  the  firm 
name  of  Thayer  &  Sargeant,  in  the  sum  of  four  hundred  dol- 
lars, for  goods,  wares,  and  merchandise,  before  that  time  sold 
and  delivered  by  the  plaintiffs  to  said  owners  of  said  brig, 
for  the  use  of  said  brig,  at  their  request." 

YoL.  X.  I. 
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The  declaration  continues  in  the  usual  form  of  the  common 
counts,  against  "  said  owners." 

To  this  declaration,  the  defendant  Treat  demurred,  and  on 
March  13th,  1875,  judgment  for  defendant  was  given  on  the 
demurrer  by  consent,  with  leave  to  the  plaintiffs  to  declare 
anew  on  payment  of  costs. 

The  plaintiifs  paid  costs,  and  on  April  14th,  1875,  filed 
a  declaration  in  the  form  of  the  common  counts,  against 
Webster  Treat  alone.  The  defendant  Treat,  on  December 
22d,  1875,  pleaded  in  abatement,  in  the  following  terms: 
"  And  the  said  defendant,  by  ,  liis  attor- 
neys, comes  and  defends  the  wrong  and  injury,  &c,,  when 
<tc.,  and  prays  judgment  of  the  said  writ  and  declaration, 
bee^iuse  he  says  that  the  said  several  supposed  promises  and 
undertakings  in  the  said  declai'ation  mentioned,  if  any  such 
ever  made,  were,  and  each  of  them,  made  by  the  said  defend- 
ant, jointly  with  William  H.  Smith,  George  R.  Lancaster, 
Michael  Gilligan,  Calvin  Seavy,  and  P.  McConville,  who 
are  still  living,  to  wit,  at  Jei*sey  City  aforesaid,  and  not 
by  the  said  defendant  alone,  and  this  the  said  defendant  is 
ready,  to  verify ;  wherefore,  inasmuch  as  they,  the  said 
William  H.  Smith,  George  R.  Lancaster,  Michael  Gilligan, 
Calvin  Seavey  and  P.  McConville,  are  not  named  in  the  said 
■writ  and  declaration,  together  with  the  said  defendant,  he, 
the  said  defendant,  prays  judgment  of  the  said  writ  and 
declaration,  and  that  the  same  be  quashed." 

On  January  21st,  1876,  the  plaintiffs  filed  an  amended 
writ  of  attachment  against  the  estate  of  all  the  owners,  tested 
and  returnable,  as  in  the  original  writ,  and  issued  a  summons 
in  assumjmt,  in  the  Hudson  Circuit  Court,  returnable  Janu- 
ary 28th,  1876,  in  favor  of  Robert  H.  Thayer  and  George 
M.  Sargeant,  against  Webster  Treat,  William  H.  Smith, 
George  R.  Lancaster,  Michael  Gilligan,  Calvin  Seavey,  and 
Pierre  McConville.  The  sheriff  made  return  that  none  of 
the  defendants  could  be  found  in  his  county. 

On  January  21st,  1876,  the  plaintiffs  filed  an  amended 
declaration,  in  the  following  terms  : 
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"  Hudson  County,  ss. — Webster  Treat,  against  whose  rights 
and  credits,  moneys  and  effects,  goods  and  chattels,  lands  and 
tenements,  the  writ  of  attachment  herein  was  issued,  having, 
on  the  first  day  of  September,  eighteen  hundred  and  seventy- 
three,  caused  his  appearance  to  be  entered,  at  the  suit  of 
Robert  H.  Thayer  and  George  M.  Sargcant,  the  plaintiffs 
herein,  and  having  given  bond  and  accepted  a  declaration 
from  said  plaintiffs,  in  a  plea  of  trespass  on  the  case  upon 
promises,  and  having  pleaded  in  abatement  the  non-joinder  of 
AVilliam  H.  Smith,  George  R,  Lancaster,  Michael  Gilligan, 
Calvin  Seavey,  and  Pierre  McConville,  (who  is  called,  in  said 
plea,  P.  McConville,)  as  defendants,  thereupon  the  plaintiffs, 

by ,  their   attorney,  by  this    their  amended 

declaration  complain  : 

"  For  that,  whereas,  the  said  Webster  Treat,  William  H. 
Smith,  George  R.  Lancaster,  Michael  Gilligan,  Calvin  Seavey, 
and  Pierre  McConville,  owners  of  the  brig  A¥illiam  H.  Parks, 
the  defendants,  heretofore,  to  wit,  on  the  fourth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
;and  seventy-three,  at  J^^ew  York,  in  the  county  and  State  of 
New  Y^'ork,  to  wit,  at  Jersey  City,  in  the  county  of  Hudson 
aforesaid,  were  indebted,  as  such  owners,  to  the  plaintiffs,  in 
the  sum  of  five  hundred  dollars,"  &c,,  in  the  form  of  the 
•common  counts. 

The  attorney  for  the  defendant  moved  to  strike  out  the 
amended  declaration,  and,  after  argument,  the  motion  was 
granted. 

The  question  of  law  arising  in  the  foregoing  cause,  and 
reserved  for  review,  was  the  following : 

Whether  Section  39  of  "  An  act  to  regulate  the  practice  of 
courts  of  law,"  authorized  the  plaintiffs  to  amend  their  writ 
and  declaration,  or  either  of  them,  by  adding  the  names  of 
the  persons  named  in  the  plea  in  abatement  as  joint  con- 
tractors. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon,  and  Reed. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.    This  is  a  ease  for  tlie  advisory- 
opinion  of  this  court. 

The  statement  of  facts  shows  that  tlie  plaintiffs  caused  a 
writ  of  foreign  attachment  to  be  issued  against  the  defendant, 
Avho,  giving  the  statutory  bond,  entered  an  appearance ;  that, 
thereupon,  the  plaintiffs  filed  a  declaration,  whicii,  in  the 
commencement,  recited  that  the  attachment  had  gone  against 
the  defendant,  Webster  Treat,  but,  in  the  body  of  it,  set  up 
that  the  defendant,  together  with  five  other  persons,  was 
indebted  to  the  plaintiffs,  in  a  certain  sum  of  money,  for 
goods  sold  and  delivered.  This  declaration  was  demurred  to, 
and  it  is  stated  that  judgment  for  the  defendant  was  given 
on  this  demurrer  by  consent,  with  leave  to  the  ]ilaintiffs  to 
declare  anew  on  the  payment  of  costs.  It  should  have 
appeared  in  this  pleading  that  the  persons  who  were  thus 
named  as  joint  creditors  with  the  jilaintiflfs,  were,  at  the  time 
of  the  issuing  of  the  writ,  non-residents,  but,  from  the  sub- 
sequent proceedings  in  the  case,  it  is  to  be  inferred  that  the 
error  that  both  parties  thought  existed  in  this  pleading,  was, 
that  it  laid  a  joint  cause  of  action  against  several,  in  a  suit^ 
in  which  there  was  but  a  single  defendant  on  the  record,  and 
this,  I  think,  is  the  fundamental  mistake  which  has  led  to 
bad  pleading  on  both  sides. 

By  the  course  of  the  common  law,  it  was  an  error  if  there 
was  any  variance  between  the  writ  and  declaration  with 
respect  to  the  parties  to  the  action  ;  but  this  is  not  a  pro- 
cedure under  that  system,  but,  on  the  contrary,  is  altogether 
the  creature  of  the  statute  with  respect  to  its  origin  and  regu- 
lation ;  consequently,  the  only  pertinent  inquiry  is,  what 
does  the  act  relating  to  attachments  say  upon  this  subject  ? 
In  the  sixth  section  of  that  law,  the  answer  to  this  question 
is  given  in  these  words,  viz. :  ''That  Mhen  two  or  more  are 
jointly  bound  or  indebted,  either  as  joint  obligors,  partners, 
or  otherwise,  the  writ  of  attachment  may  be  issued  against 
the  separate  or  joint  estate,  or  both,  of  such  joint  debtors,  or 
any  of  them,  either  by  his  or  their  proper  name   or  names,. 
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■or  by  the  name  or  style  of  the  partnership,  or  by  whatever 
other  name  or  names  such  joint  debtors  shall  be  generally 
known  and  distinguished  in  this  state,  or  against  the  heirs, 
executors  or  administrators  of  them,  or  any  of  them ;  and 
the  estate  so  attached,  whether  it  be  separate  or  joint,  shall 
be  liable  to  be  sold  or  assigned  for  the  payment  of  such  joint 
debt." 

This  section,  as  it  seems  to  me,  can  be  read,  with  regard  to 
the  particular  under  examination,  in  but  a  single  sense — that 
is,  that  in  case  of  a  joint  debt,  the  attachment  may  be  issued 
against  any  one  of  such  joint  debtors.  Neither  the  language 
nor  the  regulations  established  by  the  clause,  will  bear  any 
other  interpretation.  The  subject  matter  of  the  whole  section 
is  a  direction  how  to  proceed  in  the  case  "  where  two  or  more 
are  jointly  bound  or  indebted,"  and  the  expression,  referring 
to  the  "joint  debtors,  or  any  of  them,"  that  the  attachment 
may  be  in  "  either  his  or  their  proper  name  or  names,"  can- 
not be  made  to  mean  anything,  so  far  as  the  singular  pronoun 
is  concerned,  unless  we  understand  it  to  authorize  the  procass 
to  be  issued  against  any  of  the  debtors,  as  well  as  all  of 
them.  So  the  authority  given  to  purchase  the  writ  against 
"  the  heirs,  executors  or  administrators  "  of  the  joint  debtors, 
or  any  of  them,  bears  conclusive  evidence  to  the  same  pur- 
pose. It  can  hardly  be  pretended  that  it  was  the  intention 
to  authorize  a  proceeding  jointly  against  the  executors  of  a 
deceased  debtor  and  the  surviving  debtors,  a  combination  that 
would  be  incongruous  from  first  to  last,  in  the  pleadings, 
trial,  and  judgment.  Nov  is  any  inconvenience  to  be  appre- 
hended in  giving  to  this  section  the  meaning  which  its  terms 
appear  to  demand.  If  three  persons  are  the  debtors,  and  the 
attachment  proceeds  against  one  alone,  it  is  the  estate  of  that 
one  which  will  be  affected,  for  it  is  his  interest  in  the  prop- 
erty attached  that  is  levied  on,  and,  consequently,  such 
interest  alone  can  be  sold. 

But  this  is  not  a  question  of  first  impression.  In  the  case  of 
^Curtis  V.  HoKimhead,  2  Green  402,  this  section  was  critically 
-examined  by  this  court,  and  the  terms  were  expounded  in  the 
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sense  just  expressed.  In  that  case,  the  court  was  called  upon' 
to  answer  the  inquiry  whether  an  attachment  could  be  issued 
against  a  non-resident  member  of  a  partnership,  the  other 
members  being;  residents  of  the  state  ;  and,  in  negativing 
such  right.  Chief  Justice  Hornblower,  expressing  the  views 
of  the  court,  uses  this  language,  viz. :  "  Nor  can  an  attach- 
ment issue  against  a  non-resident  partner,  if  the  other  part- 
ners reside  here;  but  if  all  the  partners  reside  abroad,  then,, 
luider  the  twenty-seventh  section  (which  is  the  sixth  section 
of  the  present  law),  an  attachment  may  issue  against  all  or 
any  of  them,  or,  if  dead,  then  against  their  non-resident 
representatives." 

This,  as  has  been  said,  I  take  to  be  the  true  reading  of  this 
section ;  and  it  will  be  perceived  that  its  effect  is  to  make 
several,  as  well  as  joint,  so  far  as  touches  the  attachment  act, 
all  contracts  which  are  joint,  when  all  the  joint  debtors  reside 
out  of  this  state.  The  consequence  of  this  view  is,  that  a 
declaration  is  not  faulty  which  shows  that  an  attachment  has 
been  issued  against  one  of  several  joint  debtors,  and  also  sets 
out  a  joint  cause  of  action,  the  reason  being  that  the  proceeding 
is  warranted  by  the  statute  in  question.  By  such  a  course  of 
pleading,  the  plaintiifs  show  that  they  are  pursuing  their  suit 
according  to  the  statutory  regulation,  for  the  court  will,  ex- 
qfflcio,  notice,  in  weighing  the  declaration,  the  disjunctive 
effect  of  the  act  on  the  cause  of  action.  At  the  trial,  a  joint 
cause  of  action  of  necessity  would  appear,  and,  therefore,  tO' 
avoid  a  disagreement  between  the  allegata  and  j>vobata,  it 
would  seem  proper  to  allege  the  real  facts  in  the  pleading.. 
The  original  declaration  in  this  case  appears  to  have  been 
fashioned  on  this  theory,  and,  consequently,  was  correct  in: 
form  and  substance. 

But  the  plaintiff',  submitting  to  the  demurrer,  gave  up  this 
declaration,  and  filed  a  new  one,  which  suppressed  all  allusion 
to  the  joitit  contract,  and  laid  his  cause  of  action  against 
Treat  alone.  To  this,  the  defendant  plcivded  the  non-joinder 
of  the  other  defendants,  in  abatement. 
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It  will  follow,  from  the  exposition  that  I  have  given  of 
the  sixth  section  of  the  attachment  act,  that  this  plea  was  bad, 
for,  by  showing  simply,  as  it  did,  that  by  force  of  this  law, 
the  plaintiffs  were  prcweeding  against  one,  ahme,  of  several 
joint  debtors,  the  defendant  did  not  demonstrate  any  error. 
To  make  the  proceeding  objectionable,  it  was  necessary  to 
manifest  that  some  of  the  omitted  joint  debtors  Avere  residents 
of  this  state  at  the  time  of  the  inception  of  the  proceeding. 
But  the  plaintiffs  again  yielded  to  this  objection  of  their  adver- 
sary, and  filed  an  amended  declaration,  bringing  in  the  parties 
who  are  named  as  omitted  defendants,  in  the  plea  in  abate- 
ment. This  course  is  attempted  to  be  justified  by  virtue  of 
the  thirty-ninth  section  of  the  practice  act,  which  authorizes 
the  amendment  of  the  declaration  in  case  the  non-joinder  of 
any  person,  as  a  co-defendant,  is  pleaded  in  abatement. 

Whether  this  clause  of  the  practice  act  applies,  under  the 
circumstances  above  stated,  is  the  question  now  propounded 
to  this  court  for  its  advisory  opinion. 

My  conclusion  is,  that  this  statutory  provision  has  no  rela- 
tion to  a  proceeding  begun  under  the  attachment  act.  The 
language  of  the  section,  in  terms,  repels  such  a  construction. 
It  says,  "  in  any  action  on  contract,  commenced  by  summons^ 
where  the  non-joinder,"  &c..,  and  thus  is  made  to  embrace, 
very  plainly,  but  a  single  class  of  cases.  It  would  be  an 
act  of  legislation,  and  not  of  interpretation,  for  the  court  to 
extend  it  to  other  classes  of  cases.  It  does  not  comprehend 
a  suit  commenced  by  a  capias ;  why,  then,  is  it  to  be  said 
that  it  takes  in  a  proceeding  taking  its  rise  in  the  process  of 
attachment?  I  find  nothing  in  the  attachment  law  favorino' 
the  view  that  this  section  of  the  practice  act  should  be  applied 
to  it.  When  defendants  are  joined  to  the  suit  under  this 
section,  they  become  parties  to  the  suit,  and  judgment  will 
pass  against  them  personally,  if  the  plaintiff  is  successful ; 
but  there  is  no  such  result  as  this  indicated  as  a  legislative 
purpose,  in  the  provisions  of  the  law  authorizing  suits  against 
non-resident  debtors.  Indeed,  all  the  indications  are  to  the 
contrary :    the   writ  is    to   be   levied    on    the    estate  of  the 
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defendant  or  defendants,  alone,  named  in  it ;  the  advertise- 
ment is  to  be  of  a  suit  between  the  phiintiff  and  sucli 
party  or  partie^s  ;  so  the  defendants  named  are  to  appear,  and 
then  give  bond,  and  if  the  goods  are  returned,  it  is  only  their 
interest  in  them  tliat  can  be  sold.  These  aspects  are  averse 
to  the  idea  that  new  defendants  can  be  joined  to  the  suit 
during  its  progress.  Nor  does  the  expression  in  the  thirty- 
eighth  section,  tliat  after  an  appearance  has  been  eifected,  the 
suit  "shall  proceed,  in  all  respects,  as  if  commenced  by  sum- 
mons," convey  a  different  import,  the  effect  of  that  clause 
being  simply  to  regulate  the  order  of  the  proceedings,  with- 
out in  anywise  affecting  the  antecedent  steps  taken  in  the 
cause.  One  of  the  prominent  features  of  the  attachment  act 
appears  to  be  its  contrivances  for  tlie  purpose  of  giving  notice 
to  the  parties  interested,  of  the  pendency  of  the  proceeding : 
it  requires  a  notice  of  the  issuing  of  the  attachment,  and 
against  whose  estate,  to  be  published  in  a  newspaper,  and  a 
copy  set  up  in  the  clerk's  office ;  to  allow,  therefore,  the 
party  named  as  defendant  to  bring  into  the  proceeding,  and 
to  affect  by  the  result,  other  persons,  not  named,  and  not  noti- 
iied,  would  seem  in  contravention  of  the  intent  here  mani- 
fested, to  make  known  to  all  [)ersons  whose  property  was 
sought  to  be  affected,  that  such  writ  had  been  sued  out.  It 
should  require  a  very  plain  expression  of  intention  on  the 
part  of  the  framers  of  this  law,  to  induce  the  court  to  con- 
clude that  it  was  designed  to  allow  a  non-resident  debtor, 
whose  property  was  att<iched,  to  subject,  by  appearing  to  the 
suit,  other  non-residents  to  the  jurisdiction  of  the  courts  of 
the  stiite,  without  any  apparent  assent  on  their  part. 

I  think  the  Circuit  Court  should  be  advised  that  the 
section  referred  to  does  not  apply  to  a  proceeding  commenced 
bv  attachment. 
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3.  An  action  in  tort  will  not  lie  against  a  person  who  takes  clay  from  an 
open  pit,  such  person  being  in  possession  of  the  premises  under  a  parol 
agreement  to  purchase,  and  with  which  agreement  he  failed  to  comply. 

H.    The  case  of  Freeman  v.  Headley,  4  Vroom  o28,  distinguished. 


On  rule  to  show  cause. 

The  action  was,  in  form,  quare  elausum  frcgif.  The  de- 
fendants were  the  owners  of  a  brickyard,  which  was  sold 
under  a  foreclosure,  at  which  sale  the  plaintiff  became  the 
purchaser  and  took  a  deed  from  the  sheriff,  dated  March  21st, 
1874.  On  the  day  of  the  sale,  or  within  a  day  or  two  there- 
after, the  plaintiff  agreed  orally  to  give  the  defendants  two 
months  to  re- purchase  the  premises  at  a  fixed  price.  At  the 
•expiration  of  the  two  months,  the  defendants  not  being  pre- 
pared to  comply,  the  time  for  re-purchase  was  extended  for 
the  further  period  of  three  months,  a  note  for  the  considera- 
tion money  and  a  deed  being  then  placed  in  escrow.  At  the 
time  thus  extended,  the  defendants  again  made  default,  and, 
subsequently,  the  contract  was  put  an  end  to  and  abandoned. 

The  defendants  were  in  possession  of  the  property,  using  it 
as  a  brickyard,  from  the  date  of  the  sale,  March  21st,  1874, 
until  some  time  in  April,  1875.  There  was  evidence  tending 
to  show  that  such  possession  and  use  were  with  the  knowledge 
and  consent  of  the  plaintiff. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 

For  the  plaintiff,  Gilbert  Collins. 

For  the  defendants,  Tuttle  tt  Gri<jgs. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  question  at  the  trial  of 
this  cause,  which  was  left  to  the  jury,  was  whether,  for  the 
])eriod  in  controversy,  the  possession  and  use  of  the  property  by 
the  defendants  were  with  the  permission  of  the  plaintiff',  the 
judicial  instruction  being,  that  this  being  so,  the  action  could 
not  be  maintained.  .  To  the  rule  of  law  thus  declared  the 
counsel  of  the  plaintiff  objected,  taking  the  ground  that  even 
if  the  possession  and  use  were  thus  permissive,  still,  as  the 
defendants  were  let  into  the  possession  of  the  premises  under 
a  parol  contract  of  sale,  their  subsequent  refusal  to  comply 
with  its  terms,  totally  expunged  the  plaintiff's  consent  to- 
their  occupying  and  using  the  property  as  described,  and  made 
the  conversion  of  the  clay  into  bricks,  acts  of  waste,  remedi- 
able by  an  action  founded  in  tort.  The  jury  has  found,  upon 
what  would  seem  to  be  satisfactory  evidence,  that  the  defend- 
ants' enjoyment  of  this  land  was  with  the  assent  of  the  plain- 
tiff. Assuming  this  fact  to  be  settled,  nothing  is  left  in  tlie 
case  for  our  decision,  at  the  present  tiiAe,  except  the  question 
of  law  above  stated. 

The  line  of  argument  on  the  side  of  the  plaintiff,  on  the 
point  in  question,  was  this :  Tiiat  when  a  purchaser  of  land 
is  let  into  possession  before  conveyance  and  previously  to  the 
payment  of  the  price,  such  privilege  rests  upon  the  tacit  con- 
dition that  he  will  take  the  property  at  the  time  and  on  the 
terms  agreed  upon,  and,  that  when  tlie  condition  is  broken,, 
the  permission  to  occupy  the  property  is  so  entirely  obliterated 
that  it  is  to  be  regarded  as  never  having  existed.  Upon  this 
theory  the  defendants,  having  failed  to  take  the  land  in  the 
manner  stipulated,  would  be  left  as  naked  trespassers,  who 
had  entered  upon  and  occupied  the  property  without  any 
color  of  right,  and  the  consequence  would  be  that  this  present 
action  of  trespass  would  lie  against  them.  In  support  of  this 
reasoning,  the  case  of  Freeman  v.  Headley,  4  Vroom.  523,  as- 
decided  by  the  Court  of  Errors,  is  relied  upon. 

But  upon  a  careful  examination  of  the  case  thus  cited,  it 
seems  to  me  that  the  rules  of  decision  in  that  instance  adopted,. 
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are  not  capable  of  being  applied  with  anything  like  generality^ 
but  must  be  confined  to  a  combination  of  facts,  identical  with 
those  forming  the  ground  of  that  judgment.  To  adopt  those 
rules  as  cardinal  principles,  and  to  attempt  to  extend  them 
over  any  class  of  affairs,  would,  as  it  appears  to  me,  i:>e  at- 
tended with  insuperable  difficulties.  That  was  a  suit  arising 
out  of  a  parol  sale  of  land,  and  before  conveyance,  the  vendee 
asked  permission  to  take  down  an  old  building  standing  on 
the  premises,  to  which  request  the  vendor  assented,  and  the 
jury  found  that  such  consent  was  given  upon  the  condition  that 
the  plaintiff  should  take  the  property  under  the  agreement. 
Upon  this  state  of  facts,  two  things  were  decided  :  First,  that 
the  license  was  inoperative,  as  the  condition  on  which  it  had 
been  given  was  not  complied  with  ;  and,  second,  that  the 
purchaser  was  in  possession  of  the  land,  as  a  tenant  at  will, 
and  should  respond  for  the  waste  done  by  him.  Now  it  ap- 
pears to  me  that  these  two  results  are  diametrically  opposite 
to  each  other.  If  the  license  was  ino])erative,  with  respect  to 
the  demolition  of  the  building,  why  was  it  not  equally  so  with 
respect  to  the  purchaser's  possession  of  the  land  ?  The 
authority  given  was  to  take  down  the  building.  This  im- 
plied a  leave  to  enter — this  latter  right  being  a  mere  incident 
to  the  former — but  if  the  destruction  of  the  building  was  un- 
authorized, the  entry  upon  the  land  was  equally  so.  The 
license  being  struck  out  of  the  case,  it  would  seem  inevitably 
to  follow  that  both  the  entry,  for  the  purpose  of  taking  down 
the  building  as  well  as  the  taking  it  down,  were  tortious. 
There  could  be  no  pretence  that,  as  purchaser  in  prospect,  a 
vendee  could  any  more  enter  u[)on  the  land,  without  special 
permission,  than  a  stranger  could  ;  and  there  was  no  special 
permission  set  up,  except  the  license.  This  having  been  ex- 
punged by  the  court,  I  am  not  able  to  see  how,  by  his  enter- 
ing upon  the  land  without  authority,  the  purchaser  was  other 
than  a  mere  trespasser.  The  decision  was,  that  by  such  entry, 
he  became  a  tenant  at  will  to  the  vendor.  It  is  not  apparent 
how  this  is  not  equivalent  to  the  doctrine  that  if  A,  without 
authority,  enters  upon  the  land  of  B  and  tears  down  a  build- 


162  XEW  JERSEY  SUPREME  COURT. 


Beattie  v.  Connolly. 


ing,  B  may  treat  him  as  his  tenant  and  sue  him  for  wast€.  I 
am  utterly  unaware  by  what  authority,  or  by  what  course  of 
reasoning,  such  a  rule,  as  a  general  one,  is  to  be  maintained. 

It  will  be  observed  that  if  we  endeavor  to  draw  a  general 
principle  from  this  decision  on  this  first  point,  it  would  seem 
to  be  this :  that  when  an  act  is  done  under  a  license  which  Ls 
void,  or  which  afterwards  becomes  so,  such  act  may  be  sepa- 
rated, so  that,  in  part,  it  may  be  regarded  as  authorized,  and 
in  other  respects  unauthorized.  No  authority  has  been  cited 
to  countenance  such  a  rule,  and  it  is  obvious  that  iu  its  practi- 
.eal  application,  we  should  be  subject  to  infinite  embarrass- 
ments. 

Nor,  as  a  thing  to  be  made  use  of,  is  the  other  resolution  in 
.the  case  referred  to,  better  adapted  to  the  promotion  of  jus- 
tice. It  is  to  the  effect  that,  when  an  act  is  done  under  a 
license,  which  is  conditioned  with  the  obligation  that  the 
licensee  shall  perform  something  on  his  part,  at  a  subsequent 
time,  that  the  non-performance  of  such  obligation,  will  ren- 
der the  license  void,  ab  initio.  Thus  an  act,  which  was 
authorized  and  lawful  when  done,  becomes  unauthorized  and 
unlawful  by  a  matter  ex  post  facto.  Nor  is  this  force  ascribed 
to  such  a  contract,  on  the  ground  that  the  stipulation  occurred 
in  an  oral  contract,  relating  to  the  sale  of  lands,  and,  there- 
fore, not  enforceable  by  suit  at  law.  This  feature  of  the  case 
had  nothing  to  do  with  this  result,  which  was  reached  by  what 
was  deemed  a  right  interpretation  of  the  terms  used.  The 
rule,  therefore,  is  one  of  exposition,  and  would  apply  to  all 
agreements  founded  on  conditions,  whether  oral  or  written. 
It  would  seem,  therefore,  that  if  this  resolution  is  to  be  deemed 
a  general  rule  of  law,  that  it  would,  to  a  great  degree,  abolish 
the  distinction  between  conditions  precedent  and  conditions 
subsequent.  Indeed,  it  does  not  even  appear  how,  under  the 
prevalence  C)f  snch  a  rule,  a  buyer  of  goods,  the  same  being 
purchased  and  taken  into  possession,  on  his  promise,  or  on 
condition  that  he  would  pay  for  them  at  a  future  day,  could,  if 
he  failed  in  making  payment,  save  himself  from  being  treated 
as  a  trespasser,  and  sued  as  such.    Upon  the  ground  taken  in  the 
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case  now  considered,  liis  contract  could  be  no  juslificationy 
"  unless  the  condition  should  be  performed,"  and,  conse- 
quently, his  title  to  the  articles  bouglit,  for  a  time  valid, 
would  appear  to  be  divested.  Nor  does  this  rule,  which,  by 
retroaction,  would  transmute  the  lawful  into  the  unlawful^ 
commend  itself  to  the  judgment,  on  account  of  any  capacity 
possessed  by  it  to  bring  about  just  results.  That  it  did  so,  in 
its  application  to  the  case  of  Freeman  v.  Headley,  is  unques- 
tionable; but  that  it  would  often  operate  adversely  to  justice^ 
is  equally  unquestionable.  The  latter  would  be  the  case  when- 
ever the  licensee,  by  virtue  of  his  license,  had  performed  two 
distinct  acts — the  one  beneficial  and  the  other  injurious  to  the 
premises.  In  such  event,  to  convert  the  licensee  into  a  tres- 
passer, would  joroduce  the  inequity  of  holding  him  liable  for 
the  damage  done,  without  putting  anything  to  his  credit  for 
the  improvement  put  by  him  upon  the  land.  If,  in  the  case 
commented  on,  the  purchaser  of  the  property,  besides  destroy- 
ing the  building  standing  upon  it,  had  erected  another  build- 
ing, in  another  place,  upon  it,  or  had  built  an  expensive  wall 
around  it,  and,  in  some  other  respect,  had  improved  it,  the 
conclusion  to  turn  the  act  which  he  had  done  by  the  assent 
of  the  owner  of  the  land,  into  a  trespass,  would  not,  in  all 
probability,  have  been  reached  without  some  misgiving  as  to 
the  legal  propriety  of  the  rule  forming  the  ground  of  judg- 
ment. It  will  be  found,  upon  reflection,  that  it  is  not  often 
that  the  measure  of  damages,  which  the  law  has  established  in 
case  of  tort,  can  be  appropriately  used  as  a  criterion  of  the 
loss,  on  a  breach  of  contract,  and  the  endeavor  to  do  so,  would 
render  the  subject  intricate  and  obscure.  If  a  purchaser  be 
put  into  the  enjoyment  of  land,  with  a  license  to  cut  the  tim- 
ber upon  it,  on  his  promise  to  take  the  title  and  pay  the  con- 
sideration at  a  future  day,  if  we  follow  the  well-marked  course 
of  the  authorities,  the  rights  and  responsibilities  of  such 
vendee  are  subject  to  no  uncertainty.  But  if  we  depart  from 
such  course  thus  marked  out,  and  regard  a  breach  of  contract 
as  a  tort,  we  enter  upon  a  path  not  only  untried,  but  extremely 
obscure.     Even  in  the  present  case,,  the  rule  could  not  be  used 
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with  an  approximation  to  justice,  for  if  we  turn  the  defend- 
ants' refusal  to  take  the  land  into  a  defeasance,  ab  initio,  of 
the  entire  contract,  and  treat  them  as  trespassers  in  taking 
away  the  clay  from  the  pits,  it  seems  necessarily  to  follow 
that  their  title  to  the  bricks,  when  made,  was  W'orthless,  so 
that  the  amount  of  damages  for  which  they  would  be  re- 
sponsible, would  be  the  value  of  their  own  labor  added  to  the 
value  of  the  material.  Indeed,  it  would  be  difficult  to  sustain, 
against  a  replevin  by  the  plaintiff,  the  title  of  bona  fide  pur- 
ciiasers  of  such  bricks.  It  is  not  to  be  supposed  that  the 
Court  of  Errors,  in  its  treatment  of  the  case  of  Freeman  v. 
Headley,  had  any  intention  of  laying  down  a  broad  principle 
that  could  not  be  applied  to  many  cases  without  manifest 
injustice. 

But,  in  point  of  fact,  the  present  case  does  not  come  within 
the  scope  of  the  decision  which  has  been  the  subject  of  the 
above  remarks.  The  distinction  between  the  cases  is,  that  in 
the  one  now  before  us,  it  is  clear  that  the  defendants  did  no 
Avaste  to  the  premises  by  taking  the  clay  in  question.  To 
take  clay  from  open  pits  is  not  a  spoil  of  the  property ;  it  is 
a  legitimate  and  not  a  tortious  use  of  it.  To  open  new  pits 
and  take  clay  from  them,  would  be  waste,  but  not  so  the  use 
of  pits  already  opened.     1   Wa^h.  on  Real  Prop.  111. 

It  is  impossible,  therefore,  to  sustain  this  action  on  the 
theory  that  the  facts  in  evidence  show  that  the  plaintiff  has  a 
right  of  suit,  founded  in  a  tort. 

Nor  is  this  a  case  in  which  this  court  should  order  a  new 
trial,  in  order  to  enable  the  proceedings  to  be  amended  by 
converting  the  action  into  a  form  applicable  to  a  contract.  It 
may  well  be,  notwithstanding  what  was  said  in  Brewer  v.  Con- 
ocer's  Adm'rs  3  Harr.  214,  that  on  the  circumstances,  as  they 
appear  to  exist  in  this  case,  that  an  action  on  an  implied  con- 
tract for  use  and  occupation  of  the  premises  in  question,  will 
lie  against  these  defendants.  But  that  matter  cannot  now  be 
considered,  as  it  is  not  before  the  court.  This  case  has,  in  all 
its  stages,  been  treated  as  an  action  ex  delicto.  It  was  so  tried, 
and  no  choice  was  left  to  the  judge  presiding  on  that  occasion, 


FEBRUARY   TERM,  1877.  1<^5 

Jardine  v.  Reichert. 

to  treat  it  otherwise  in  submitting  the  case  to  the  jury.  The 
parties  hav^e  really  tried  what  they  meant  to  try ;  that  is, 
whetiier  the  defendants  were  to  be  treated  as  tort-feasoi-s.  On 
that  issue  thus  raised  and  tried,  the  defendants  have  been 
successful,  and  there  is  no  reason  why  they  should  be  sub- 
jected to  the  expense  of  a  new  trial  in  the  present  action.  The 
plaintiff  is  not  prevented  from  suing,  if  he  shall  be  so  advised, 
in  a  form  of  action  more  favorable  to  his  pretensions. 

The  rule  should  be  discharged,  with  costs. 


ROBERT  JAR  DINE  v.  CHRISTIAN  REICHERT. 

1.  A  judgment  rendered  in  another  state,  when  sued  on  here,  can  be  im- 
peached only  on  tlie  gronnd  that  the  adjudging  court  did  not  have 
jurisdiction  over  the  person  of  the  defendant  or  the  buhject  matter. 

"2.  If  the  defendant  was  present  in  the  foreign  state  when  proceedings 
were  begun,  and  process  was  served  upon  him,  no  irregularity,  in  such 
service,  unless  such  as  deprived  it  of  all  cilatory  effect,  can  be  set  up 
against  the  judgment  ensuing  thereon,  in  a  suit  on  such  judgment,  in 
this  state. 


On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 

For  the  plaintiff,  Gilbert  Collins. 

For  the  defendant,  Leon  Abhett. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  upon  a  judg- 
ment recovered  by  the  plaintiff,  against  the  defendant,  in  the 
Superior  Court  of  the  city  of  New  York.     The  defence  raised 
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at  the  trial  was^that  this  New  York  court  did  not  have  juris- 
diction over  the  defendant,  so  as  to  warrant  the  rendering  of 
the  judgment  in  question. 

Annexed  to  the  record  which  the  plaintiff  produced,  and 
forming  part  of  it,  was  an  affidavit,  setting  forth  that  the 
affiant  served,  at  a  certain  time  therein  mentioned,  and  at  a 
certain  specified  place  in  the  city  of  New  York,  "a  copy  of 
the  annexed  summons,  together  with  the  complaint  therein 
mentioned,  which  is  also  hereunto  annexed,"  on  the  defendant^ 
"  by  delivering  the  same  to  such  defendant  personally,  and 
leaving  the  same  with  him."  In  the  body  of  the  judgment, 
it- is  stated  that,  it  appearing  "that  the  summons,  with  a  copy 
of  the  complaint,  having  been  duly  served  "  on  the  defendant^ 
and  no  copy  of  an  answer  or  demurrer  to  the  complaint 
having  been  served  on  the  plaintiff,  on  motion  of  the  jjlain- 
titf 's  attorney,  it  was  adjudged  that  the  plaintiff  recover  a 
certain  designated  sum  of  money,,  against  the  defendant. 

To  meet  this  pnma  facie  case,  the  defendant  offered  him- 
self as  a  witness,  and  testified,  in  substance,  to  the  following 
facts,  touching  the  service  of  process  upon  him  :  .that  he  was 
in  a  certain  contractor's  office,  in  the  city  of  New  York,  when 
a  man  came  in,  and  standing  within  two  feet  of  him,  held  out 
to  him  a  paper,  saying,  there  was  a  paper  from  the  Jar- 
dines  ;  that  the  witness  said  he  did  not  want  any  paper  from 
them,  and  the  man  then  threw  the  paper  on  the  floor  before 
him  ;  that  he,  the  defendant,  did  not  pick  up  the  paper,  did 
not  read  it,  and  did  not  know  its  contents;  that  the  man 
serving  it  did  not  tell  him  what  it  was,  nor  read  it  to  him. 
This  statement  was  impugned  by  testimony  adduced  by  the 
plaintiff,  but  in  disposing  of  the  present  motion,  it  will  not 
be  necessary  to  refer  to  this,  as  I  am  entirely  satisfied  that,  by 
the  defendant's  own  showing,  the  judgment  in  the  Superior 
Court  of  New  York  should  have  been  held,  as  a  matter  of 
law,  to  be  absolutely  conclusive  of  his  rights  in  the  present 
controversy. 

The  attempt,  on  the  side  of  the  defence,  was,  to  vacate  an 
adjudication  made  by  a  court  of  general  jurisdiction  of  another 
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state.  By  the  constitution  of  the  United  States,  Art.  IV.,  §  1, 
it  is  declared,  "  that  full  faith  and  credit  shall  be  given,  in 
each  state,  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state.  And  congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  j^i'oved,  and  the  effect  thereof."  By  virtue  of 
this  power,  the  act  of  May  26th,  1790,  was  passed,  which, 
after  providing  the  mode  of  their  authentication,  declares  that 
"  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them,  in 
every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records 
are  or  shall  be  taken."  As  is  well  known,  this  provision  of 
the  constitution,  in  connection  with  this  supplemental  statute, 
has  been  the  subject  of  much  consideration  by  the  courts  of 
this  country,  both  state  and  national.  Although  the  views 
expressed  from  the  l)ench,  in  this  series  of  cases,  have  not 
been  entirely  coincident,  nevertheless  certain  results  have  been 
reached  wdiich  now  may  be  said  to  possess  the  stability  of  rules 
of  law.  Among  these,  plainly,  may  be  placed  the  proposition 
that  the  judgments  of  other  states  are  not  like  domestic  judg- 
ments, conclusive  on  the  point  of  jurisdiction.  When  a  de- 
cision, pronounced  extra  territoriinii,  is  put  in  controversy,  it 
is  competent,  as  a  defence,  to  show  that  the  adjudging  tribunal 
had  no  jurisdiction  over  the  person  or  the  subject  matter.  The 
principle  is,  that  the  constitution  and  the  federal  act  make 
the  judgments  only  of  state  courts  having  the  right  to  take 
legal  cognizance  of  the  case,  conclusive  of  the  rights  involved, 
when  sued  upon  in  another  state.  In  such  a  suit,  therefore, 
the  question  of  jurisdiction  is  always  open  to  inquiry.  This 
has  been  decided  in  several  instances  by  this  court,  and  in 
many  of  the  other  courts  in  this  country,  a  similar  result  has 
been  reached,  as  will  appear  from  the  notes  appended  to  the 
case  of  Mills  v.  Durijee,  2  Am.  L.  C.  11^.  Upon  looking  at 
these  citations,  it  will  be  perceived  that  the  conclusion  just 
indicated,  has  been  justified  by  this  course  of  reasoning,  viz., 
that  it  was  the  intention  of  the  constitution  of  the  United 
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States  and  of  the  act  of  congress,  to  give  to  the  judicial  pro- 
ceedings of  a  state,  when  transferred  to  another  state,  that 
effect  which,  upon  general  principles  of  law  and  natural  jus- 
tice, such  proceedings  would  be  entitled  to,  within  the  terri- 
tory where  they  originated ;  that  the  judgment,  if  the  court 
rendering  it  was  not  possessed  of  jurisdiction  over  the  case, 
w'as  void  at  home,  and,  consequently,  could  be  invested  with 
no  force  when  sued  upon  abroad  ;  and  that  judicial  cognizance 
over  the  person  could  not  be  acquired  without  the  citation  of 
the  defendant,  he  being  a  non-resident,  was  such  as  to  afford 
to  him  a  reasonable  opportunity  of  making  defence.  Accord- 
ingly, plciis  to  suits  on  extra-territorial  judgments  have  been 
repeatedly  sustained,  which  alleged  that  the  defendants  were 
non-resideuts  of  the  state  in  which  the  j  udgments  were  rendered ; 
that  they  were  not  within  such  state  at  any  time  pending  the 
suit  or  when  the  judgment  was  rendered,  and  were  not  served 
M'ith  process,  and  did  not  appear  to  the  action.  The  consti- 
tutional right  to  thus  alk^ge  this  defence,  is  ascertained  and 
a.ssured  in  the  act  of  this  state,  entitled  "  An  act  relative  to 
foreign  judgments."  (Nix.  Dig.  750.)  The  luiderlying  maxim 
of  this  legislation  and  this  train  of  adjudicj\tions  is,  that  even 
by  express  legislation  a  state  cannot  give  such  an  efficacy  to 
its  own  judicial  determinations,  that  they  will  have  a  final 
effect  over  the  rights  adjudged  in  a  foreign  forum,  as  against 
an  absent  citizen  of  another  state  who  was  not  cited  to  appear, 
and  whose  appearance  was  not  voluntarily  entered.  And  it  is 
also  to  be  regarded  as  settled  by  the  great  weight  of  authority, 
that  the  want  of  jurisdiction  of  the  court  rendering  the  judg- 
ment can  be  shown  by  evidence,  notwithstanding  the  recital, 
in  such  judgment,  of  the  existence  of  the  controverted  facts. 
To  this  extent  the  law  on  this  subject  must,  I  think,  be  con- 
sidered as  entirely  at  rest  in  this  state. 

But  it  is  obvious  that  the  present  case  is  not  comprehended 
in  the  class  of  cases  which  are  thus  to  be  taken  as  having  been 
finally  adjudged.  It  is  distinguished  from  that  class  by  the 
circumstances  that  the  defendant  in  this  suit  was,  at  the  time 
of  the  inception  of  the  action  in  New  York,  present  in  person 
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in  that  state,  and  that  he  was,  in  some  sort,  served  with 
process.  Confessedly,  lie  was  within  the  jurisdiction  of  the 
Superior  Court  of  the  city  of  New  York,  at  the  time  the  suit 
in  question  was  commenced,  and  it  is  also  admitted  that  a 
copy  of  the  summons  and  complaint  was  offered  to  him.  This 
he  refused  to  take,  and  it  was,  consequently,  thrown  at  his 
feet.  Now  it  is  plain  that  if  this  was  not  a  good  service  of 
this  process,  it  was  on  account  of  the  omission  of  the  person 
serving  it  to  communicate  to  the  defendant  its  character  or 
contents.  But  the  infirmity  of  this  objection  is,  that  we  are 
bound  to  assume,  in  the  absence  of  all  proof  upon  the  subject, 
that  such  a  service  as  was  actually  made — that  is,  a  service  unac- 
companied with  any  explanation  of  the  character  or  office  of 
the  paper  which  was  served — was  valid  by  the  laws  of  New 
York.  This  is  a  presum2>tion  dejure,  because  the  record  now 
before  us  shows  that  the  Superior  Court  declared  that  such 
service  was  due  and  legal.  Standing  on  this  ground,  there- 
fore, the  only  question  presented  by  this  case  is,  whether,  if  a 
state  authorizes  the  process  of  its  court  to  be  served  upon  a 
defendant,  by  leaving  a  copy  of  the  summons  and  complaint 
Avith  him,  a  judgment  ensuing  on  such  procedure,  will  not  be 
:as  valid  and  effectual,  when  sued  on  in  another  state,  as  it  will 
be  at  home. 

Upon  examining  the  decisions,  and  the  reasons  which  have 
led  to  them,  I  am  entirely  satisfied  that  a  judgment  founded 
on  the  kind  of  notice  just  mentioned,  is  elsewhere  as  conclu- 
sive, touching  the  matters  it  adjudges,  as  it  is  in  the  state  in 
which  it  is  rendered.  It  is  one  of  the  unquestionable  pre- 
rogatives of  every  independent  government,  to  prescribe  the 
method  by  which  parties  interested  shall  be  apprised  of  the 
pendency  of  proceedings  in  its  tribunals ;  and  such  method 
can  be  repudiated,  and  the  adjudication  founded  thereon  can 
be  invalidated,  by  the  courts  of  other  states,  only  when  it  is 
so  plainly  inefficacious  as  a  means  of  notification,  that  its 
normal  operation  must,  in  the  main,  result  in  decisions  agaipst 
persons  out  of  the  jurisdiction,  and  who  have  no  knowledge 
of  the  danger  Avith  which  they  are  threatened.     The   rule 
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established  by  the  authorities,  to  which  reference  has  been 
made,  is,  that  the  judgment  cannot  be  disregarded  in  the 
extra-territorial  suit,  unless  the  notice  to  bring  the  defendant 
into  court  has  been,  on  account  of  its  inefficacy,  inconsistent 
with  that  general  canon  of  jurisprudence  which,  in  all  cases, 
requires  that  a  person  must  be  offered  a  hearing  before  his 
rights  can  be  affected  by  judicial  action.  But  it  is  undenia- 
bly clear,  that  a  copy  of  process  offered  to  a  party,  and  left 
Mithin  his  reach,  is  not  a  notice  of  this  character.  It  may 
be  "wiser  legislation  to  prescribe  that  the  server  of  the  sum- 
mons shall,  at  the  time  of  leaving  a  copy  of  it,  inform  the 
defendant  of  the  contents  of  such  process ;  but  it  would  be 
altogether  extravagant  to  insist  that  such  completeness  of 
service  is  one  of  the  inalienable  rights  of  men.  The  laws  of 
a  state  on  this  subject  can  be  repudiated  by  the  courts  of  a 
sister  state,  when  they  are  so  framed  as  to  clearly  violate  any 
of  those  fundamental  maxims  on  which  society  rests.  It 
would  seem  quite  fanciful  to  say  that  a  law  belongs  to  suc)i 
condemned  class,  that  declares  tbat  it  shall  be  a  sufficient 
citation  to  a  person  sued,  to  offer  him  a  copy  of  the  summons 
and  complaint,  and,  u])on  his  refusal  to  receive  them,  to  cast 
them  at  his  feet.  Such  a  mode  of  service  could  scarcely, 
under  any  circumstances,  be  used  as  an  instrument  of  fraud, 
and,  in  almost  every  instance,  would  effect  its  purpose  of 
giving  to  the  defendant  the  requisite  information.  In  these 
cases,  the  question  is  never  whether  the  citation  ordained  by 
the  foreign  law  is  of  a  character  to  commend  itself  to  the 
judgment,  but  it  is  whether,  for  the  purpose  for  which  it  is 
designed,  it  is,  in  substance,  entirely  nugatory.  Irregulari- 
ties in  the  service  of  process  must  be  objected  to  before  the 
court  in  which  such  process  is  returnable,  and,  unless  they 
are  so  radical  as  practically  to  strip  the  summons  of  all  cita- 
tory  efficacy,  they  cannot  be  allowed,  in  any  jurisdiction,  to 
have  the  effect  of  annulling  the  judgment.  Any  other  rule 
than  this  would  deprive  the  most  solemn  decisions  of  the 
highest  courts  of  other  states  of  all  their  legal  value,  when 
endeavored  to  be  enforced  extra-territorially  ;  virtually,  they 
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would  be  converted  into  mere  matters  in  pais,  altogether 
dependent  on  the  statements  which  the  party  served  with 
2:)rocess  might  make  with  respect  to  possible  informalities 
occurring  at  the  time  of  the  service  of  such  process. 

In  the  case  now  before  this  court,  the  service  of  process  on 
the  defendant  appears  to  have  been  a  substantial  compliance 
with  the  law  of  Xew  York.  That  law  required  that  a  copy 
of  the  summons  and  complaint  should  be  left  with  the  party; 
it  did  not  prescribe  that  the  person  leaving  such  copy  should 
read  it  or  make  known  its  contents.  Such  a  transcript  was 
tendered  to  this  defendant,  and,  on  his  refusal  to  accept  it, 
the  paper  was  thrown  at  his  feet.  Such  an  act  was  uncivil, 
but  the  paper  was  certainly  left  with  the  defendant,  and 
that  was  all  that  the  law  called  for.  Such  a  service,  how- 
ever informal  or  rude  in  manner,  cannot  be  declared  to 
be  an  act  utterly  void,  and  the  consequence  is,  the  judgment 
resting  upon  it  must  be  held  to  be,  both  in  the  domestic  and 
in  every  foreign  jurisdiction,  valid  and  unimpeachable. 
Therefore,  the  defence  set  up  at  tlie  trial  should  have  been 
overruled. 

Let  a  venire  de  novo  issue. 


PRICE'S  EXECUTORS  v.  REYNOLDS. 
There  can  be  no  recoupment  in  a  suit  on  a  sealed  instrument. 

On  demurrer  to  plea. 

Argued  at  Xovember  Term,  1876,  before  Bea.sley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 

For  the  plaintiffs,  S.  M.  Dickinson. 

For  the  defendant,  Leon  Abbett. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  in  covenant  for 
rent  due  on  a  lease  under  seal.  The  defendant  pleaded,  by 
way  of  recoupment,  a  breach  of  covenant  on  the  part  of  the 
lessor,  which  covenant  was  to  the  effect  that  he  would  not 
rent  certain  other  premises  owned  by  him,  for  certain  uses. 

It  is  entirely  clear  that  this  method  of  pleading  is  not 
admissible  in  this  state.  The  doctrine  of  recoupment  is 
unknown  to  the  common  law,  and  exists  in  this  state  only  by 
virtue  of  the  enabling  provision  in  the  one  hundred  and 
twenty-ninth  section  of  the  present  practice  act.  The  privi- 
lege thereby  conferred  is,  in  express  terms,  confined  to  "actions 
on  contracts  not  under  seal."  This  language  is  so  definite  and 
clear,  that  no  room  is  left  for  discussion  as  to  its  meaning. 
It  is  true,  that  by  the  present  statutory  law  of  this  state,  the 
presumption  of  consideration  arising  from  the  seal  to  a 
specialty,  may  be  rebutted  in  the  same  way  as  if  the  contract 
in  suit  was  not  authenticated  by  a  seal.  But  the  rebutting  of 
a  consideration  has  no  affinity  to  recoupment.  In  suits  in 
this  state  on  unsealed  contracts,  it  was  always  allowable  to 
rebut  the  consideration,  either  in  whole  or  in  part,  but  the 
damages  of  the  defendant  could  not,  in  such  proceedings,  be 
recouped.  In  recoupment,  a  breach  of  the  contract  in  suit, 
alleged  to  have  been  committed  by  the  plaintiff,  is  set  off 
against  the  alleged  breach  of  another  stipulation  in  the  same 
contract,  forming  the  basis  of  the  suit.  Nothing  of  this 
kind  occurs  when  the  defendant  sets  up  a  failure  of  consider- 
ation. When,  therefore,  the  act  authorizes  the  latter  proce- 
dure in  the  case  of  sealed  instruments,  it  does  not  also  im- 
pliedly authorize  the  interposing  of  a  counter  claim  to  the 
cause  of  action  of  the  plaintiff. 

The  demurrer  must  be  sustained.. 
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THE    NATIONAL  UNION    BANK    AT  DOVER  v.  ANSON  G.  P. 

SEGUR. 

1.  Altlioiigli  a  deed  is  inter  piiiies,  a  covenant  therein  made  with  a  third 
person  may  be  enforced  by  such  third  person  by  suit,  if  it  clearly  ap- 
pears by  the  instrument  that  it  was  the  intention  to  confer  such  right. 

2.  The  mere  presence,  in  such  deed,  of  a  covenant  with  a  third  person, 
will  not,  as  has  been  held  by  many  cases,  be  evincive,  by  its  own  force, 
of  such  intention. 

3.  A  covenant  that  confers  an  immediate,  j)ermanent  and  beneficial  efl'ect 
on  the  use  to  which  real  estate  is  designed  to  be  applied,  will  run  with 
the  title. 


On  demurrer  to  the  declaration. 

The  articles  of  agreement  sued  on,  commenced  in  these 
words,  viz. :  "  Agreement  made  this,  &c.,  between  Anson  G. 
P.  Segiir,  of,  &c.,  of  the  first  part,  and  Hudson  Hoagland,  of, 
&c.,  of  the  second  part,  witnesseth," 

The  substance  of  the  agreement  was,  that  Segur  would  sell 
and  convey  to  Hoagland  a  certain  lot  and  banking-house. 
After  this  stipulation,  then  followed  these  recitals  and  cove- 
nants, to  wit : 

And  whereas,  the  said  Segur  is  now  engaged  in  the  business 
of  banking  as  a  private  banker  in  Dover  aforesaid ;  and  whereas, 
the  said  Hoagland  intends  to  associate  himself  with  other  per- 
sons to  organize  a  banking  association,  to  be  located  and  to  do 
business  in  Dover  aforesaid,  and  expects  to  convey  said  lot  of 
land  and  banking-house  to  said  bankino;  association  when  or- 
ganized  and  ready  to  commence  business,  to  be  occupied  and 
used  by  said  association  ;  and  whereas,  it  is  a  part  of  the  con- 
sideration of  this  sale  of  said  lot  and  banking-house,  that  said 
Segur  shall  withdraw  from  the  business  of  banking,  and  not 
engage  in  the  same  at  any  time  within  ten  years  in  the  borough 
of  Dover  aforesaid : 

Now  it  is  further  agreed  between  the  said  parties,  and  said 
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Segur  doth  hereby  covenant  and  agree  with  the  said  Hoagland, 
that  as  soon  as  said  new  banking  company  or  association  so 
expected  to  be  organized,  or  any  banking  company  to  whom 
tlie  said  Hoagkxnd,  his  heirs  or  assigns,  may  hereafter  lease, 
conveyor  assign  said  premises  and  banking-house,  or  any  part 
of  the  same,  shall  commence  the  business  of  banking  therein, 
then  and  from  thenceforth  the  said  Segur  shall  withdraw  in 
good  faith,  as  soon  as  practicable,  from  the  business  of  banking 
in  said  borough  of  Dover,  and  shall  abstain  from  receiving  or 
accepting  any  money  on  deposit  as  a  banker  therein  ;  and  shall 
not,  at  any  time  for  the  space  of  the  ten  years  thereafter,  en- 
gage, directly  or  indirectly,  in  the  business  of  banking  in  said 
borough  of  Dov^er,  either  as  a  private  banker,  a  capitalist  or  as 
a  shareholder  or  director  in  or  as  an  officer  or  employe  of  any 
banking  company  or  association,  or  savings  bank,  located  in 
or  doing  business  in  said  borough  of  Dover ;  provided,  that 
nothing  herein  contained  shall  be  construed  as  preventing  said 
Segur  from  being  a  shareholder  in  or  an  officer  or  employe  of 
any  banking  company  or  savings  bank  which  may,  at  any 
time,  be  the  owner  or  occupant  of  the  lot  of  land  iiereby 
agreed  to  be  conveyed,  or  any  portion  thereof. 

And  it  is  further  agreed  and  understood  that  this  covenant 
on  the  part  of  said  Segur  to  abandon,  abstain  from,  and  not 
engage  in  the  business  of  banking  in  said  borough  of  Dover 
for  the  period  of  ten  years,  is  made  for  the  benefit  of  said 
Hoagland,  as  the  owner  of  said  lot  of  land  .and  banking-house, 
and  shall  attach  to  and  run  with  the  same  in  the  hands  of  any 
heir  or  heirs,  assignee  or  assignees,  grantee  or  grantees  of  said 
Hoagland  ;  and  in  case  of  any  breach  of  the  same  by  said 
Segur,  an  action  may  be  maintained  thereon  against  him  by 
the  person  or  persons  or  body  corporate  who  shall,  at  the  time 
of  such  breach,  be  the  owner  of  the  fee  sim[)k'  of  said  lot  of 
land  so  hereby  agreed  to  be  conveyed  ;  and  it  is  further  agreed, 
in  order  to  insure  the  observance  by  said  Segur  of  his  said 
covenant,  to  abandon,  abstain  from,  and  not  engage  in  the 
business  of  banking,  for  the  period  aforesaid,  in  Dover  afore- 
said, that  in  case  of  any  breach  thereof  by  him,  the  damages 


FEBRUARY  TERM,  1877.  175 


National  Bank  at  Dover  v.  Segur. 


to  be  recovered  in  any  action  against  him  for  such  breach, 
shall  be  and  they  are  hereby  fixed  and  liquidated  by  the 
parties  hereto  at  the  sura  of  ^10,000. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
flud  seals  the  day  and  year  first  above  written, 

(Signed,)  Ansox  G.  P.  Segur.         [l.  s.] 

H.  HOAGLAXD.  [l.  S.] 

Signed,  sealed  and  delivered  in  the  ])resence  of 
Words  "according  to  said  plans  and  specifications"  interlined 
on  second  page,  and  the  word  "possible"  erased,  and  the  word 
"■  practicable,"  on  third  page,  written  in  its  place. 

(Signed,)  H.  C.  Pitney. 

The  declaration  also  showed  a  conveyance  of  the  premises 
in  question  from  Hoagland  to  the  plaintiff,  and  averred  that 
they  were  still  the  owners  thereof. 

Argued  at  Xovember  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixon  and  Reed. 

For  the  plaintiff,  H.  C.  Pitney. 

For  the  defendant,  J.  Vanatia,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  contention  on  the  part  of 
the  defence,  on  the  argument  of  this  demurrer,  was,  that  the 
right  of  action  disclosed  in  the  record  was  not  resident  in  the 
plaintiff.  The  deed  in  suit,  in  its  commencement,  purports  to 
be  made  between  Segur,  of  the  first  part,  and  Hoagland,  of  the 
second  part ;  and  it  was  insisted  that  when  a  sealed  instru- 
ment is  so  conditioned,  the  suit  must  be  by  the  formal  party 
to  it.  The  plaintiff  is  the  grantee  of  the  premises  sold  to 
Hoagland,  and  claims  the  right  to  enforce,  in  its  own  name, 
the  agreement,  by  virtue  of  the  last  clause  in  it,  which  is  to 
the  effect  that  in  case  of  a  breacli  of  the  covenant  now  sued 
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on,  the  right  of  action  shall  be  iu  the  owner  in  fee  of  the  land. 
Two  questions  are  thus  presented  to  the  attention  of  the  court: 
First,  whether,  when  a  deed  is  in  form  inter  jxirtes,  and  it  con- 
tains a  covenant  to  a  third  person,  such  third  person  may  sue, 
in  his  own  name,  for  a  breach  of  such  particular  covenant,  it 
appearing  in  the  instrument  to  have  been  the  intention  to  con- 
fer such  right ;  and,  second,  whether  such  covenant  exists^ 
and  such  intention  appears  in  the  present  instrument. 

I  begin  with  the  first  of  these  propositions. 

An  examination  of  the  authorities  upon  the  subject  will 
show  that  the  rule  is  conclusively  settled  :  that  the  naked  fact 
that  in  a  deed  infer  partes,  there  is  contained  a  covenant  with 
a  third  person,  will  not  enable  such  third  person  to  sue  for  its 
breach.  There  are  a  series  of  English  decisions  to  this  pur- 
pose, and  the  later  of  these  treat  the  doctrine  as  immovably 
established.  And  in  the  year  1830,  it  was  so  considered  by 
this  court,  Chief  Justice  Ewing,  in  the  case  of  Smith  v.  Emery, 
7  Halst.  60,  thus  expressing  himself:  "The  instrument  of 
writino;  set  forth  in  this  declaration  is  what  is  technicallv 
called  an  instrument  inter ])artes  ;  that  is  to  say,  it  is  expressed 
to  be  made  between  certain  parties — between  the  persons  who- 
are  named  in  it  as  executing  it.  In  such  case,  it  is  a  settled 
rule  that  although  a  covenant  be  expressed  in  the  iustrimient 
for  the  benefit  of  a  third  person,  an  action  can  be  brought  in 
the  name  of  one  of  the  parties  only,  and  not  in  the  name  of 
such  third  person."  The  prevalence  of  the  rule  is  quite  as- 
strongly  stated  in  the  ciise  of  Chesterfield  et  al.  v.  Haivkin^y 
Z  H.  &  C.  690,  and  there  are  a  number  of  American  adjudi- 
cations to  the  same  effect.  The  legal  doctrine,,  therefore,  as 
thus  stated,  and  as  to  the  extent  stated,  should  not  be  considered 
open  to  contestation.  It  is  a  purely  technical  rule,  and  rests 
upon  authority,  and  that  authority  is  decisive. 

But  the  question  now  raised  has  a  further  reach.  The 
counsel  of  the  defendant  in  this  case  asks  the  court  to  say 
that  the  deed  being  inter  partes,  it  is  not  lawful  to  make  iu  it 
a  covenant  with  a  third  person,  and  to  give,  by  an  expressed 
intention  to  that  end,  a  right  to  such  person  to  sue  for  its 
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breach.  No  precedent  has  been  cited,  or  has  been  found, 
which  will  stand  as  a  warrant  for  this  contention,  and  if  it  is 
to  prevail,  it  can  be  only  because  it  is  the  reasonable  conse- 
quence of  the  principle  entering  into  the  line  of  cases  just 
referred  to.  In  this  view  I  have  examined  those  cases  with 
care,  and  can  find  in  them  nothing  which  would  seem  to  re- 
quire, from  a  just  interpretation  of  them,  that  extended  appli- 
cation of  their  rule  which  is  now  claimed.  I  understand  that 
the  reasoning  which  has  led  to  the  result  embodied  in  those 
decisions  to  be  this  :  no  one  can  sue  on  a  sealed  instrument 
but  a  party  to  it,  and  the  expressed  intention  of  the  instru- 
ment, with  respect  to  the  question  of  who  shall  be  considered 
the  parties  to  it,  shall  prev^ail  over  the  implied  intention 
springing  from  a  covenant  with  a  third  person  for  his  benefit. 
The  inquiry  was,  as  to  the  intention  of  the  contracting  parties^ 
as  derived  from  the  instrument,  and  where  the  choice  lay  in 
solving  the  question  between  the  formal  declaration  of  the  in- 
strument and  the  testimony  of  intention  arising  out  of  a  mere 
covenant  contained  in  it,  with  a  stranger  to  it,  the  former 
evidence  of  intent  was  held  conclusive.  The  leading  case 
upon  this  subject  naturally  brought  about  this  result.  It  is 
that  of  Scudamore  and  others,  plaintiffs,  and  Vandenstene, 
defendant,  being  a  suit  upon  a  charter-party,  and  Lord  Coke, 
who  reports  it  in  2  Inst.  672,  thus  states  the  facts :  "  The  in- 
denture of  charter-party  was  made  between  Scudamore  and 
others,  of  the  good  ship  called  B,  whereof  Robert  Pitman  was 
master,  of  the  one  party,  and  Vandenstene,  on  the  other 
party.  In  which  indenture,  the  plaintiff  did  covenant  with 
the  said  A^andenstene  and  Robert  Pitman,  and  also  A^anden- 
stene  covenanted  with  the  plaintiff  and  Robert  Pitman,  and 
bound  themselves  to  the  plaintiff  and  Robert  Pitman,  for  the 
performance  of  the  covenants,  in  £600.  And  the  conclusion 
of  the  said  indenture  was :  '  In  witness  whereof,  the  parties 
aforesaid  to  these  present  indentures,  have  put  their  seals.' 
And  the  said  Robert  Pitman  to  the  said  indenture  put  his 
hand  and  seal,  and  delivered  the  same.  The  defendant,  in  bar 
of  the  said  action,  pleaded  the  release  of  Pitman,  etc.,  where- 
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upon  the  plaintiffs  demurred.  And  it  was  adjudged  that  the 
release  of  Pitman  did  not  bar  the  plaintiffs,  because  he  was 
no  party  to  the  indenture." 

It  will  appear  at  a  glance,  that  the  construction  put  upon 
this  contract  was  entirely  reasonable.  The  contract  was 
between  the  owners  of  the  vessel  and  the  cliarterer.  The 
master  was  not  interested  in  it,  and  the  introduction  of  his 
name  as  a  joint  covenantee  was  an  act  wholly  uncalled  for, 
and  destitute  of  all  reasonable  purpose.  He  had  released  the 
action,  and  to  have  given  him  the  standing  of  a  party  to  the 
deed,  would  have  validated  that  act.  His  joinder  as  a  cove- 
nantee seemed  to  indicate  that  the  design  was  to  make  him  a 
party  to  the  deed,  but,  opposed  to  this  indication,  was  the 
fact  that  he  had  no  interest,  and  the  commencement  of  the 
deed  described,  in  clear  terms,  who  the  parties  were,  and  he 
was  excluded  by  that  description.  Under  these  conditions,  it 
was  held  that  such  exclusive  description  must  prevail.  In 
searching  for  the  intention,  the  actual  expression  of  the 
instrument  outweighed  the  implication  arising  out  of  the 
form  of  the  covenant,  and  hence  the  rule  of  law,  when 
applied  to  similar  cases,  in  the  form  we  now  find  it  estab- 
lished. It  is  true,  that  in  his  deductions  from  this  case, 
Lord  Coke  seems  to  intimate  an  opinion  that  when  the  deed 
is  inter  partes,  that  no  "  bond,  covenant,  or  grant  can  be 
made  to  or  with  any  wlio  is  not  a  party  to  the  deed,"  but, 
in  arriving  at  this  conclusion,  he  appears  to  have  been  misled 
by  his  excessive  partiality  for  artificial  rules,  for  he  was 
clearly  in  error,  as  was  held  by  the  Court  of  King's  Bench,  in 
the  case  of  Moyh  v.  Ewer,  reported  in  Cro.  Eliz.  905,  in 
which,  as  the  report  states,  it  was  moved  by  Coke,  Attorney- 
General,  where  an  indenture  of  bargain  and  sale  between 
J.  T.,  of  the  one  part,  and  J.  D.,  of  the  other  part,  and  in 
the  end  thereof,  a  letter  of  attorney  to  J.  N.,  to  make  livery, 
was  produced  in  court,  that  it  should  be  void,  because  the 
attorney  M^as  not  party  to  the  deed ;  but  all  the  court  held  it 
to  be  good  enough.  This  judgment  thus  utterly  overthrows 
the  notion  that  where  tlie  deed,  in  terms,  declares  who  are  its 
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parties,  it  cannot  contain  a  provision  conferring  a  right  upon 
one  wlio  does  not  fall  within  such  description. 

Similarly,  from  the  present  standpoint,  tlie  judicial  discus- 
sions in  Gilby  v.  Copley,  3.  Lev.  138,  are  instructive.  The 
case  is  one  of  mark,  and  is  frequently  cited.  It  was  a  suit 
upon  articles  of  agreement  between  W.,  of  the  one  part,  and 
C,  of  the  other.  It  was  stated  that  W.  was  acting  in  the 
interest  of  one  Gilby,  and,,  in  the  deed,,  there  M'as  a  promise 
on  the  part  of  C.  to  pay  Gilby  a  certain  sum  of  money. 
Covenant  being  brought  on  this  promise,  in  the  name  of 
Gilby,  the  question  was,  whether  such  action  would  lie.  The 
case  was  never  adjudged,  but,  on  the  first  argument,  three  of 
the  judges  inclined  to  favor  the  suit,  the  fourth  judge  enter- 
taining the  opposite  view.  The  majority  of  the  court  appear 
to  have  distinguished  this  case  from  that  of  Scudamore,  2 
Inst.  673,  which  was  cited,,  because  the  plaintiff,  although  not 
the  formal  party  to  the  deed,  was  the  person  beneficially 
interested  in  its  provisions.  The  case  I  consider  important, 
as  showing  that,  so  far  froiu  it  being  the  common  learning, 
at  the  time  of  this  suit,  that  when  a  deed  was  infei^  partes, 
one  of  such  j)arties  could  not,  by  any  form  of  words,  bind 
himself  to  a  stranger,  so  as  to  give  such  stranger  a  right  of 
suit  upon  the  deed,  that  a  doubt  arose  in  the  course  of  a 
judicial  investigation,  whether  such  an  obligation  M'as  not  cre- 
ated by  the  insertion,  in  such  deed,  of  a  mere  covenant  with 
a  third  person,  who  was  beneficially  interested  in  the  subject 
matter  of  the  contract.  It  is  true  that,  at  a  later  date,  this 
doubt  was  removed,  and  the  doctrine  settled,  that  the  exist- 
ence, in  such  deed,  of  a  covenant  to  a  third  person,  having 
an  interest,  would  not,  per  se,  legalize  a  suit  by  him ;  still,  the 
judicial  discussion  of  the  question  seems  to  indicate  that,  at 
the  period  in  question^  the  broad  doctrine  now  advanced,  that 
under  no  circumstances  can  such  an  objection  arise,  was  not 
entertained.  If  such  had  been  the  received  opinion,  the  case 
just  cited,  of  Gilby  v.  Copley,  would  have  obviously  been 
comprehended  in  the  general  rule,  and   the  endeavor  to  dis- 
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criminate  between  it  and  the  decision  in  the  case  of  Scude- 
niore,  would  have  been  entirely  futile. 

The  above  are  the  only  cases  in  the  older  reports  in  which 
the  question  now  considered  was  directly  presented  for  deci- 
sion. Other  authorities  are  often  referred  to  in  support  of  the 
doctrine  which  denies  the  efficacy  of  collateral  covenants,  but, 
upon  a  close  scrutiny,  they  will  be  found  to  contain  mere 
ilicta  with  respect  to  that  question,  and  that  the  points  decided 
bear  but  a  remote  affinity  to  it.  Among  these  is  Cooker  v. 
Child,  2  Lev.  74,  in  which  it  was  decided — the  deed  not  being 
inter  partes,  and  containing  a  covenant  Avith  each  of  two 
persons — that  either  of  the  two  could  bring  a  suit ;  and  also 
Salter  v.  Kklgly,  Carfh.  76,  which  merely  adjudged  that  one 
who  was  no  foi-nial  party  to  a  deed  might  covenant,  in  such 
instrument,  with  one  who  was  such  party.  It  is  clear  that, 
in  these  instances,  the  court  was  not  called  on  to  consider  the 
matter  now  under  examination. 

Such  I  regard  the  aspect  of  the  ancient  cases  ;  nor  does  it 
seem  to  me  that  the  more  recent  ones  put  the  matter  on  a 
different  footing.  They  merely  reiterate  the  rule  of  decision 
in  the  case  cited  above,  from  the  second  volume  of  the  Insti- 
tutes, that  when  the  premises  of  the  deed  are  descriptive  of 
the  parties,  the  right  of  suit  is  confined  to  such  parties  when 
there  is  no  other  evidence  in  the  instrument  to  give  it  a 
different  effect  than  the  presence  of  a  covenant  moving  to  a 
third  person.  Such  is  the  purport  of  the  decision  in  Berkeley 
v.  Hardy,  5  Barn.  &  Cress.  355,  and  3Ietcal/e  v.  Bycro/t,  6 
M.  &  S.  75.  The  consequence  is,  I  do  not  think  the  matter 
is  to  be  considered  res  adjudicafa  beyond  this  extent. 

The  question  therefore  remains  a  question  to  be  decided, 
not  upon  mere  authority,  but  by  the  test  of  legal  principles, 
■whether  a  description  in  the  premises  of  the.  parties  to  a 
sealed  instrument,  is  an  absolute  bar  to  either  of  such  parties 
entering  into  an  enforceable  contract,  by  the  same  writing, 
with  a  third  person.  That  such  covenant,  if  it  exists  in  a 
deed  in  which  there  is  not  the  usual  formula  descriptive  of 
the  parties,  is  not  in  doubt.    Full  effect  to  such  a  covenant  was 
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given  in  the  case  just  cited,  of  Salter  v.  Khhjly,  Carfh.  76. 
The  defendant,  in  that  case,  was  sued  on  a  covenant  made  by 
liim  that  a  certain  tenant  would  pay  his  rent.  The  letting 
Avas  by  deed,  and  such  deed  was  described  as  being  between 
the  landlord,  of  the  first  part,  and  the  tenant,  and  this  same 
instrument  was  executed  by  the  defendant,  it  containing  the 
covenant,  on  his  part,  to  the  effect  above  stated.  It  is  there- 
fore quite  clear  that,  upon  the  rule  that  a  suit  upon  a  sealed 
instrument  must  be  between  the  parties  to  it,  and  that  when  the 
premises  of  such  deed  describe  such  parties,  such  description 
is  absolutely  conclusive,  the  decision  in  the  reported  case 
Avould  inevitably  have  been,  that  this  action  against  the  col- 
lateral covenantor  could  not  be  sustained.  The  reverse  of 
this,  however,  was  decided,  the  judgment  being  that  one  who 
was  "  no  party  to  a  deed  may  covenant  with  another  who  is  a 
]>arty,  and  thereby  oblige  himself  by  signing  the  deed."  Now, 
this  result,  it  seems  to  me,  is  defensible  only  on  the  ground 
that  the  question  as  to  who  are  the  parties  to  a  deed  must  be 
decided  by  an  interpretation  of  the  instrument  in  all  its 
parts,  with  respect  to  the  intention  of  those  who  executed  it. 
In  the  reported  case,  the  deed  explicitly  declared  that  it  was 
between  A  and  B  ;  notwithstanding  this,  the  court  held  it 
was  also  a  deed  between  C  and  A.  Looking  at  the  formula 
of  the  premises,  this  judgment  was  evidently  wrong ;  look- 
ing at  the  expressed  intention  of  the  parties,  it  was  as  evi- 
dently right.  This  case  was  beyond  the  limits  of  the  technical 
rule,  which  has  been  already  stated,  and,  consequently,  the 
manifest  purpose  of  the  contracting  parties  was  carried  into 
effect. 

The  law  of  this  case  has  never  been  questioned,  and  it 
undoubtedly  states  the  rule  as  it  at  present  prevails — that  is, 
that  in  a  deed  inter  partes,  a  collateral  covenant  of  a  person 
with  one  of  such  parties,  and  himself  not  being  one  of  them, 
is  obligatory,  and,  if  a  breach  occurs,  can  be  sued  on.  It  is 
obvious  that  the  point  of  our  present  inquiry  is  but  a  step 
from  the  matter  thus  adjudged,  it  being  whether  this  capacity 
of  covenanting,  which  this  case  maintains,  is  inherent  in  the 
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person  not  being  a  formal  party,  is  not  reciprocal  between  such 
person  and  such  party.  If  such  third  person  can  make  the 
deed  his  own,  by  his  covenant  and  execution,  why  may  not  a 
party  to  the  deed  make  it  his  deed,  by  proper  expressions  for 
that  purpose,  as  between  himself  and  such  third  person?  To 
put  the  proposition  in  a  clear  light — suppose  a  deed,  which  in 
the  premises  is  described  as  being  between  A,  party  of  the 
first  part,  and  B,  party  of  the  second  part,  and,  after  setting 
forth  certain  covenants  between  the  persons  thus  described, 
should,  in  a  subsequent  part  of  it,  state,  in  express  terms, 
that  the  instrument  was  also  a  deed  between  said  A  and  C,. 
and  which  second  statement  should  be  followed  by  covenants 
between  such  last-named  persons,  can  there  be  a  doubt  that 
such  instrument  would,  in  law,  be  regarded  as  the  deed  of  A, 
both  with  respect  to  C  as  well  as  with  respect  to  B  ?  I  can 
have  no  doubt  that  such  would  be  the  result,  for  to  do  other- 
wise would  be  to  draw  the  law  into  a  great  absurdity.  Noth- 
ing can  be  gained  by  holding  that  the  description  of  the 
parties  in  the  premises  is  so  entirely  decisive,  that  the  parties 
to  the  instrument  are  absolutely  incapacitated  from  super- 
adding to  it  the  effect  of  its  being  their  deed,  or  the  deed  of 
one  of  them,  with  a  third  person.  We  have  seen  that  when 
such  deed  has  engrafted  upon  it  the  covenant  of  a  third 
person,  the  description  in  the  premises  is  not  decisive,  for  the 
instrument  is  not  merely  the  deed  of  the  formal  parties  to  it, 
but  is  also  the  deed  of  such  third  person.  In  like  manner, 
good  sense  would  seem  to  dictate  that  wiiere  the  intention  is 
clear,,  the  instrument  may  stand  as  the  deed  of  one  of  the 
formal  parties  to  it  with  a  third  person.  The  rule  that  a 
mere  covenant  with  a  third  person  will  not  manifest  such 
intention,  is  entirely  technical,  and  rests  more  upon  authority 
than  right  reason,,  and  should  not  be  puslied  beyond  the  very 
letter  of  the  decisions  in  which  it  inheres.  Consequently, 
ray  conclusion  is,,  that  there  is  nothing  in  the  mere  form  of 
this  deed  with  respect  to  the  description  of  its  parties,  which, 
SLS  an.  inflexible   rule  of  law,,  debarred   the  defendant  from. 
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entering  into  a  covenant  in  it  with  tlie  plaintiffs,  which  would 
give  to  them,  on  its  breach,  a  right  of  action. 

The  second  question  is,  has  the  defendant  made  such  cove- 
nant in  such  clear  terms  as  to  take  it  out  of  the  technical 
rule  above  stated  ? 

AVith  respect  to  this,  I  think  there  can  be  no  question.  The 
agreement,  in  the  clearest  terms,  declares  that  the  covenant  to 
abandon,  abstain  from,  and  not  engage  in,  the  business  of 
banking,  is  made  for  the  benefit  of  Hoagland,  as  the  owner 
of  the  lot  of  land  and  banking-house,  and  shall  attach  to, 
and  run  with,  the  same  in  the  hands  of  any  heir  or  heirs, 
assignee  or  assignees,  of  said  Hoagland ;  and  in  case  of  any 
breach  of  the  same,  an  action  may  be  maintained  thereon  by 
the  person  who  shall  be  the  owner  of  the  fee  at  the  time  of 
such  breach.  These  are  not  set  phrases,  which  are  necessary, 
in  law,  to  the  creation  of  a  covenant ;  any  language  in  the 
deed,  importing  an  obligation,  is  sufficient.  The  language 
above  recited,  construed  in  this  light,  can  have  but  one  inter- 
pretation. The  stipulation  that  the  covenant  should  run 
with  the  land,  carried  all  the  rights  under  it  to  the  grantee 
of  such  land,  for,  as  the  original  covenantee  had  also  agreed 
that  in  case  of  a  breach  of  this  covenant,  the  right  of  suit 
should  rest  in  the  owner  of  the  fee,  he  had,  by  transferring 
the  title  to  the  land,  parted  with  his  right  to  enforce  this  part 
of  the  agreement. 

But  again,  even  if  I  had  yielded  to  the  view  so  forcibly 
presented  to  the  consideration  of  the  court,  which  is  directly 
opposite  to  that  just  expressed,  and  had  concluded  that  the 
plaintiff  was  not  a  party  to  this  agreement,  so  as  to  give 
him  an  ability,  as  such,  to  sue  upon  it,  yet,  nevertheless,  I 
should  have  thought  this  action  maintainable. 

This  result,  in  my  opinion,  would  have  been  justifiable,  on 
the  ground  that  the  covenant  forming  the  basis  of  this  suit 
is,  in  law,  capable  of  running  with  the  land,  and  that,  if  it 
is  to  be  regarded,  technically,  as  a  covenant  between  the 
formal  parties  to  the  deed,  it  has  passed,  with  the  title,  to  the 
present  plaintiff. 

YOL.  X.  N 
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The  doctrine  with  respect  to  what  agreements  will  so 
attach  to  real  estate  as  to  devolve  with  the  title,  has  been  a 
fruitful  subject  of  discussion  in  the  text-books,  as  well  as  in 
judicial  opinions,  and,  since  the  various  resolutions  in  Spen- 
cer's case,  has  given  rise  to  a  long  line  of  decisions,  which,  it 
must  be  admitted,  it  would  be  difficult  entirely  to  harmonize. 
But  I  think  this  discord  will  be  found,  upon  a  careful  exam- 
ination of  the  authorities,  to  prevail  chiefly  in  other  branches 
of  the  subject  than  in  the  one  in  which  the  present  case  is  to 
be  classed.  There  is  such  an  essential  difference,  in  social 
effect,  between  permitting  a  burthen  to  be  annexed  to  the 
transfer  of  land,  and  the  giving  to  a  benefit  such  a  quality, 
that  the  subject  will  unavoidably  run  into  obscurity,  unless 
the  distinction  is  kept  constantly  in  view.  The  conspicuous 
impolicy  of  allowing  land  to  be  trammeled  in  its  transfer,  to 
the  extent  that  previous  owners  may  choose  to  affect  it  by 
their  contracts,  was  pointed  out  and  condemned  in  the  case  of 
Brewer  v.  Marshall,  3  C.  E.  Green  337  ;  4  Id.  537.  lu  that 
case,  the  owner  of  real  estate  sold  a  portion  of  it,  and  cove- 
nanted with  the  purchaser  that  neither  he  nor  his  assigns 
would  sell  any  marl  from  off  the  residue  of  the  tract.  The 
suit  was  against  the  alienee  of  the  vendor,  and  the  decision 
was  that  guch  a  burthen  would  not  follow  the  land  into 
the  hands  of  such  alienee  of  the  covenantor.  The  reason 
assigned  for  this  conclusion  was  the  public  inconvenience  that 
would  result  if  incidents  could  be  annexed  to  land  "  as  multi- 
form and  as  innumerable  as  human  caprice."  But  when  we 
turn  our  attention  to  the  consideration  of  those  covenants, 
which,  instead  of  being  burthensome  to  the  land,  are  benefi- 
cial to  it,  we  perceive,  at  once,  that  such  objection  does  not 
apply.  Such  covenants  do  not  hinder,  but  rather  facilitate 
the  transmission  of  land  from  hand  to  hand,  and,  therefore, 
with  res2)ect  to  their  transmissibility,  the  question  of  j^ublic 
convenience  has  no  place.  This  being  the  case,  it  is  not  easy 
to  see  why  any  contract,  which  is  of  a  nature  to  attach  to  the 
land,  and  which  has  a  beneficial  tendency,  should  not  be  con- 
sidered assignable,  by  act  of  law,  as  against  the  covenantor, 
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with  the  title.  In  every  instance  where  the  question,  in  this 
form,  is  presented,  the  suit  being  between  the  original  cove- 
nantor and  the  alienee  of  the  covenantee,  if  the  making  of 
the  covenant  be  not  denied,  the  sole  point  for  solution  would 
seem  to  be  whether  such  covenant,  in  the  legal  sense,  relates 
to  or  concerns  the  land,  for,  if  not,  by  its  quality,  it  passes 
as  an  incident  to  the  property,  and  is  enforceable  in  the  name 
of  the  person  who  is  owner  at  the  time  of  its  breach.  When 
the  covenantor  has  been  the  party  sued,  and  the  covenant 
admittedly  related  to  the  land,  the  alienee  of  the  covenantee 
being  the  plaintiff,  I  think  no  considered  case  has  held  that 
such  action  was  not  maintainable.  In  the  present  case,  it  is 
<3onceded  that  the  parties  to  the  suit  have  these  characteristics, 
but  it  is  denied  that  the  covenants  are  of  a  nature  to  run  with 
the  land. 

It  is  insisted  that  these  covenants  "relate  to  future  personal 
acts  and  omissions  of  the  covenantor ;  that  those  acts  are  not 
to  be  done  or  omitted  on  the  land  conveyed,  nor  on  any  other 
land  of  the  grantor  or  grantee ;  nor  are  the  covenants  M-ith 
the  heirs  or  assigns  of  Hoagland  "  ;  and,  in  support  of  these 
objections,  the  first  and  second  resolutions  in  Spencer's  case 
are  cited. 

But  none  of  these  positions  are  sustained,  or  in  any  degree 
sanctioned,  by  the  authority  referred  to,  that  authority  being 
merely  to  the  effect  that  a  covenant  Avill  not  run  wath  the 
land  if  it  relates  to  personalty,  or  if  it  be  merely  collateral 
to  the  land.  But  I  fail  to  find  that  Sir  Edward  Coke  says 
anything  which  lends  the  slightest  countenance  to  the  idea 
that  the  covenant  is  not  transmissible  if  it  stipulates  for 
"  the  future  personal  acts  and  omissions  of  the  covenantor," 
or  if  "  those  acts  are  not  to  be  done  or  omitted  on  the  land 
conveyed,  or  on  any  other  land  of  the  grantor  or  grantee."  It 
is  true  that  he  does  declare  that,  in  certain  cases,  the  burthen 
of  a  covenant  will  not  fall  on  the  assignee  of  the  covenantor, 
unless  such  assignee  be  expressly  referred  to  in  the  covenant ; 
hut  as  this  suit   is  against  the  covenantor  himself,  and  not 
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against  his  assignee,  that  doctrine  can  serve  no  purpose  in 
this  connection. 

But  Lord  Coke,  in  the  case  cited,  states,  as  one  of  the  judi- 
cial resolutions,  that  a  covenant  will  not  run  with  the  land 
"  if  the  thing  to  be  done  be  merely  collateral  to  the  land,  and 
doth  not  touch  or  concern  the  thing  demised  in  any  sort," 
and,  consequently,  the  inquiry  is  presented  with  regard  to  the 
nature  of  the  present  covenants  in  relation  to  the  premises 
conveyed  ;  and  this  inquiry  has  been  pressed,  with  earnestness,, 
on  the  attention  of  the  court  in  the  brief  of  the  counsel  of  the 
defendant.  I  must  say,  however,  that  but  for  this  urgency, 
it  would  not  have  occurred  to  me  that  any  doubt  could  be 
entertained  M'ith  respect  to  the  question.  I  understand  that  a 
covenant  touches  and  concerns  land  when  its  performance  con- 
fers a  direct  benefit  on  the  owner  of  land  by  reason  of  his 
ownership  ;  and,  tested  by  such  a  definition,  the  covenant  sued 
on  has  clearly  such  a  capacity.  To  be  sure  of  this,  we  have 
but  to  turn  to  the  contract.  That  agreement  is  for  the  sale 
and  conveyance  of  the  premises  in  question,  which  are  de- 
scribed as  a  lot  upon  which  is  a  building,  adapted  to  the  busi- 
ness of  banking,  in  the  course  of  erection,  and  which,  it  is 
stated,  the  defendant  is  to  complete,  and  which  was  to  include 
"a  counter  for  the  main  banking-room,"  which  "  had  already 
been  ordered  "  by  him.  It  is  then  recited  that  the  defendant 
was  then  engaged  in  the  business  of  banking,  as  a  private 
banker,  in  Dover ;  and  that  Hoagland,  the  covenantee  and 
grantor  of  the  plaintiff,  intended  to  associate  himself  with 
other  persons  to  organize  a  banking  association,  to  be  located 
and  to  do  business  in  Dover;  and  that  he  expected  to  convey 
said  lot  of  land  and  banking-house  to  said  banking  association  ; 
and  that  it  was  a  part  of  the  consideration  of  the  sale  of  said 
lot  and  banking-house,  that  the  said  defendant  would  with- 
draw from  the  business  of  banking,  and  would  not  engage  in 
the  same,  at  any  time  within  ten  years,  in  the  borough  of 
Dover.  After  this,  follow  the  covenants,  which  lay  the  ground 
of  suit,  to  the  purport  that  the  defendant,  "  as  soon  as  the  new 
banking  company  or  association,  so  expected  to  be  organized, 
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or  any  banking  company  to  whom  the  said  HoagLand,  his 
heirs  or  assigns,  may  hereafter  lease,  convey  or  assign  said 
premises  or  banking-house,  or  any  part  of  the  same,  shall 
commence  the  business  of  banking  therein,  then  and  from 
thenceforth,"  the  said  defendant  "  shall  withdraw,  in  good 
faith,  as  soon  as  practicable,  from  the  business  of  banking,"  &c. 
To  this,  there  is  superadded  a  stipulation  that  it  is  understood 
and  agreed  that  the  foregoing  covenant  is  made  for  the  benefit 
of  said  Hoagland,  as  the  owner  of  the  land  to  be  conveyed, 
and  is  to  attach  to  and  run  with  the  same. 

In  view  of  these  stipulations  and  recitals,  it  is  undeniably 
clear  that  the  parties  to  this  contract  thought  that  the  cove- 
nant in  question  was  one  which  would  appertain  to  and  bene- 
fit, not  merely  the  person  of  the  grantee,  but  the  land  itself, 
which  was  to  become  his  by  a  conveyance.  Indeed,  it  was 
made  such  an  appurtenance  to  the  property  that  it  was  to  have 
no  effect  until  the  business  of  banking  M'as  commenced  upon 
these  particular  premises.  Now,  while  it  is  plain  that  a  mere 
personal  covenant  cannot,  by  the  agreement  of  parties,  have  its 
nature  so  altered  as  to  make  it  transmissible  with  land,  never- 
theless when  the  question  is  whether  the  given  covenant  does 
concern  certain  premises,  the  fact  that  such  parties  considered 
it  to  have  such  quality,  should  be  potent  in  a  decision  of  the 
inquiry.  Since  these  parties  most  manifestly  have  thought 
that  the  stipulation  in  question  gave  additional  value  to  the 
property,  why,  and  on  what  ground,  should  the  court  declare 
that  such  was  not  the  case  ?  Nor  is  it  perceived  that  there  is 
any  force  in  the  suggestion  that  this  covenant  would  affect,  not 
only  the  business  done  upon  these  particular  premises,  but  any 
other  banking  business  that  might  be  carried  on  in  the 
vicinity,  for  the  answer  to  such  objection  is,  that  such  inci- 
■dental  effects  are  common  to  all  agreements  that  in  any  wise 
regulate  the  dealings  of  men  ;  and  that  the  rule  of  law  requir- 
ing the  covenant  to  touch  or  concern  the  land,  does  not  re- 
quire that  it  shall  touch  or  concern  nothing  besides.  In  the 
j)resent  instance,  this  covenant  will  have  an  immediate,  per- 
manent and  beneficial  effect  upon  the  use  to  which  the  laud  is 
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to  be  put,  and  that  is  sufficient  to  annex  it  to  the  title.  To 
apprehend  how  closely  this  stipulation  is  I'elated  to  these 
premises,  we  have  but  to  observe  that  in  case  of  its  breach^ 
the  party  directly,  and  for  aught  that  the  court  can  know,  ex- 
clusively injured,  will  be  the  owner  of  the  property  at  the 
time  such  breach  shall  occur.  There  is  nothing  in  the  plead- 
ings to  show  that,  upon  such  violation  of  this  agreement,  the 
original  covenantee,  or  any  other  person  but  the  plaintiff,  has 
sustained,  or  can  sustain,  the  least  inconvenience  or  injury. 
And,  finally,  it  should  be  observed  that,  under  the  circumstan- 
ces of  this  case,  it  is  necessary  to  hold  that  the  covenant  under 
consideration,  has  capacity  to  run  with  the  land,  in  order  to 
give  damages  to  the  only  party  actually  grieved  by  its  non- 
performance. ' 

This  conclusion  is,  T  think,  amply  sustained  by  the  decisions. 
It  is  not  necessary  to  review  them.  The  following  seem  to  me 
directly  to  the  point :  The  Prior's  case,  reported  in  the  seventh 
resolution  in  Spencer's  case,  1  Sinifh's  Lead.  Cas.  118 ;  Vyvyan 
V.  Arthiu-'s  Adm'rs,  1  Barn.  &  Cress.  410;  Vernon  v.  Smithy 
5  B.  &  Aid.  1 ;  Mayor  of  Congleton,  10  East  130  ;  Norman 
V.  Wells,  17  Wend.  137;  1  Smith's  Lead.  Cas.  142. 

Having  carefully  examined  the  cases  cited  in  the  brief  of 
the  counsel  of  the  defendant,  I  shall  dismiss  them  with  the 
observation  that  they  seem  to  me  plainly  to  be  covenants  re- 
lating to  personalty,  or  covenants  entirely  collateral  to  the 
land,  or  cases  pertaining  to  the  question  when  covenants  will 
pass  as  a  burthen  with  the  title. 

Another  objection  taken  to  this  suit  is,  that  the  agreement; 
in  question,  and  every  part  of  it,  was  prospective  and  execu- 
tory, and  at  the  time  it  was  entered  into,  no  title  to  the  lands 
existed,  or  was  transferred  to  Hoagland,  the  covenantee. 

But  I  find  no  authority  for  this  proposition.  The  adjudi- 
cations appear,  on  the  contrary,  to  show  very  plainly  that 
when  a  covenant  beneficial  to  land  is  made,  it  is  not  essential 
to  its  devolution  with  the  title  that  the  covenantee  should  have 
title  to  the  land  to  which  it  relates,  or  that  the  estate  should 
have  come  from  the  covenantor,  or  should  have  passed  from 
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him,  CO  histanti,  with  the  inception  of  the  covenant.  "When, 
therefore,  the  covenantee  in  this  case  became  vested  with  the 
title,  the  covenant,  as  it  touched  and  concerned  the  land,  be- 
came an  incident  to  such  land,  and  as  such,  passed  with  it, 
upon  conveyance,  by  act  and  operation  of  law. 

On  the  one  or  other  of  these  grounds,  the  declaration,  in 
my  opinion,  must  be  upheld. 


HENRY  BONNELL  v.  THE  DELAWARE,  LACKAWANNA  AND 
WESTERN  RAILROAD  COMPANY. 

1.  In  actions  for  personal  injuries,  caused  by  railroad  trains,  where  there 
are  doubtful  and  qualifying  circumstances,  the  question  of  negligence 
or  want  of  proper  care  must  be  left  to  the  jury. 

2.  The  plaintiff  will  not  be  non-suited,  unless,  upon  his  own  showing,  he 
is  guilty  of  negligence  which  coniributed  to  the  injury  ;  nor  will  the 
verdict  be  set  aside,  unless  the  jury  are  clearly  wrong  in  their  concln- 
.sion. 

3.  Where  a  person,  as  he  approaches  a  railroad  crossing,  with  a  single 
track  and  infrequent  trains,  sees  a  train  with  the  rear  towards  him, 
going,  apparently,  in  an  opposite  direction,  and  is  deceived  by  appear- 
ances, and  his  attention  distracted  by  the  actions  of  persons  at  a  dis- 
tance  attempting  to  warn  him  of  his  danger  from  the  train  which  is 
backing  rapidly  and  quietly  towards  him,  and  a  wagon  has  crossed 
just  before  him,  it  will  be  left  to  the  jury  to  say  whether  there  is  want 
of  proper  care. 

On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted.     The  facts  were  as  follows  : 

The  plaintiif  was  a  farm  laborer  in  the  employ  of  William 
L.  Coleman,  living  at  Flanders  village,  four  iiailes  from  Suc- 
casunna,  in  INIorris  county,  and  was  sent  on  the  morning  of 
December  5th,  1874,  with  an  empty  wagon  and  team  to  the 
Succasunna  station  for  a  load  of  lime.  He  entered  the  main 
road  by  the  Flanders  road,  nine  hundred  and  forty  feet  dis- 
tant from  the  railroad,  and  turning  southeasterly  passed  along 
at  a  slow  trot  or  fast  walk.     It  was  a  cold  morning,  and  he 
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was  sitting  or  kneeling  in  the  bottom  of  the  wagon.  When 
about  one  hundred  yards  from  the  raib.-oad,  he  said  that  he 
looked  towards  McCainsville,  northeasterly,  and  saw  the 
train  in  question,  with  the  rear  towards  him,  and  teas  de- 
ceived by  appearances,  supposing  it  icas  going  away  from  the 
crossing,  towards  Dover.  This  was  an  irregular  train,  with 
dirt-cars,  and  a  freight-car  in  the  rear.  The  regular  train 
had  passed  at  eight  minutes  after  seven  o'clock  that  morning. 
It  was  then  about  eight  o'clock,  and  no  other  train  was  due 
upon  the  time-table  until  thirty-four  minutes  after  ten 
o'clock  A.  M.  The  railroad  was  a  branch  road,  leased  to  the 
defendants,  with  a  single  track,  and  the  trains  upon  it  were 
not  frequent. 

From  the  point  where  the  plaintiff  said  he  looked  and  saw 
the  train,  all  the  way  up  to  the  crossing,  there  was  a  clear, 
unobstructed  view  of  the  railroad,  as  far  as  McCainsville, 
and  there  was  nothing  to  prevent  him  from  seeing  the  train, 
if  he  had  looked  in  that  direction.  When  the  horses  were 
very  near  the  track,  he  saw  some  men,  who  were  unloading 
iron  ore  from  a  wagon  into  a  freight-car,  standing  upon  a 
side  track,  about  one  hundred  feet  from  the  crossing,  in  an 
opposite  direction  from  the  train.  They  saw  the  train  coming 
towards  him,  and  made  gestures  and  hallooed,  to  warn  him 
of  his  danger.  He  says  he  saw  them,  but  misunderstood 
their  signals,  and,  before  he  had  time  to  reflect,  the  horses 
stepped  upon  the  track,  and  the  train  came  u]>on  him,  run- 
ning backward,  moving  rapidly,  silently,  without  any  sound 
of  bell  or  whistle,  and  struck  him,  so  that  he  became  uncon- 
scious— was  .seriously,  and  probably  permanently  injured. 

Wesley  Fancher,  a  witness  on  the  part  of  the  plaintiff, 
testified  that  he  was  in  a  butcher  wagon,  near  the  crossing ; 
saw  the  train  coming  near  the  signal-post,  and  urged  his 
horse  acros?  the  track,  because  he  would  become  frightened 
and  unmanageable  at  the  sound  of  a  car-whistle.  He  says 
he  heard  no  bell  or  whistle  until  the  plaintiff's  team,  a  short 
distance  behind  him,  was  struck.  He  did  not  speak  to  the 
plaintiff,  nor  see  him,  until  after  he  was  injured. 
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Other  witnesses  of  the  plaintiff  testified  that  no  bell  was 
rung  or  whistle  blown  until  the  collision. 

Upon  these  facts,  the  defendants  moved  to  non-suit  the 
plaintiff,  on  the  ground  of  contributory  negligence. 

The  court  refused,  and  the  defendants'  evidence  was  offered, 
proving,  by  the  engineer  and  brakeman  on  the  train,  that  the 
bell  was  rung  all  the  way  from  the  signal-post  to  the  cross- 
ing, and  by  other  witnesses  that  it  was  rung  part  of  the  way. 

They  further  showed  the  efforts  that  were  made  by  persons 
near  the  crossing  to  stop  him,  by  gestures  and  hallooing, 
which  he  did  not  appear  to  heed  or  understand ;  that  the 
train  was  moving  slowly,  and  if  the  plaintiff  had  looked 
northerly,  as  he  approached  the  track,  there  was  no  obstruc- 
tion, or  difficulty  in  seeing  the  train.  The  character  of  the 
injuries  received,  and  the  value  of  plaintiff's  services,  ap- 
peared in  the  evidence. 

Upon  these  facts,  the  jury  found  a  verdict  for  the  plaintiff, 
and  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted  was  signed  by  the  judge  at  the  circuit. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixox  and  Reed. 

For  the  plaintiff,  H.  C.  Pitney. 

For  the  defendants,  /.  G.  Shijjman  and  Vanatfa,  Attorney- 
General. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  main  reason  urged  by  the  defendants' 
counsel  for  setting  aside  this  verdict,  is  that,  from  the  undis- 
puted facts  in  the  case,  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  that  the  court  erred,  in  the  first  instance, 
in  refusing  to  non-suit  the  plaintiff  for  this  cause,  and  after- 
w^ards  in  not  instructing  the  jury  to  find  a  verdict  for  the 
defendants. 
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In  actions  for  personal  injuries,  the  court  has  often  non- 
suited the  plaintiff,  where  it  clearly  appeared,  from  his  own 
evidence,  that  he  was  guilty  of  negligence  which  contributed 
to  the  injury  he  has  sustained,  in  such  way  that  if  he  had 
not  been  guilty  of  the  negligence,  he  would  have  received 
no  injury  by  that  of  the  defendant.  Thus,  if  approaching  a 
known  danger,  he  be  devoid  of  all  care,  by  his  own  admis- 
sion, or,  seeing  and  knowing  the  risk,  he  experiment  and 
take  the  hazard  of  injury;  if  he  go  upon  a  railroad  track,, 
taken  there  by  a  team  in  his  own  care,  when  he  is  asleep,  or 
stupefied  by  drink,  or  in  mere  vacuity  of  mind  ;  or  if,  seeing  a 
train  approaching,  he  should  urge  his  horses  to  pass  in  front 
before  it  may  reach  him — such  gross  carelessness  and  want  of 
ordinary  caution  are  a  voluntary  courting  of  danger,  and  he 
has  no  right  to  be  heard  when  asking  redress  for  self-inflicted 
injuries.  These  are  the  kind  of  cases  in  which  the  plaintiff 
has  suffered  a  non-suit,  upon  his  own  evidence.  Pennsyl- 
vania R.  R,  Co.  V.  Matthews,  7  Vroom  531  ;  Runyon  v. 
Central  R.  R.  Co.,  1  Dutcher  556  ;  Harper  v.  Erie  Railway 
Co.,  3  Vroom  88. 

So,  where  such  want  of  ordinary  care,  on  the  part  of  the 
plaintiff,  is  apparent,  when  all  the  evidence  is  given  on  both 
sides,  the  court  will  interpose,  after  verdict  in  his  favor,  and 
set  it  aside.  Moore  v.  Central  R.  R.  Co.,  4  Zab.  268  ;  Telfer 
V.  Northern  R.  R.  Co.,  1  Vroom  188. 

But,  as  it  was  said  in  N.  J.  Express  Co.  v.  Nichols,  3  Vroom 
166,  where  the  evidence  on  this  point  is  doubtful,  and  the 
inferences  to  be  drawn  from  the  facts  are  uncertain,  it  is  the 
province  of  the  jury  to  decide,  and  the  case  must  be  strong 
which  will  justify  a  reversal  for  denying  a  non-suit,  and  sub- 
mitting the  question  of  negligence  to  the  jury.  Where  there 
are  doubtful  and  qualifying  circumstances,  the  question  of 
negligence  -or  want  of  proper  care  is  a  matter  of  ordinary 
observation  and  experience  of  the  conduct  of  men,  and  as 
such,  must  be  left  to  the  jury,  as  being  within  their  legal 
province.  The  law  has  said,  in  these  cases,  that  the  plaintiff 
shall  have  the  judgment  of  twelve  men,  and  not  the  opinion 
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of  one  man.  N.  J.  R.  JR.  and  Trans.  Co.  ads.  West,  3  Vroom 
91 ;  Weber  v.  N.  Y.  Central  R.  R.  Co.,  58  N.  Y.  451  ; 
Ernst  V.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9  ;  8.  C,  39 
N.  Y.61;  Thurber  v.  Harlem  R.  R.  Co.,  60  K  Y.  326  ;  West 
Chester  R.  R.  Co.  v.  McEhcee,  67  Penn.  St.  311 ;  Crlsseyv. 
Hestonville  R.  R.  Co.,  75  Penn.  St.  83  ;  French  v.  Taunton  R. 
R.  Co.,  116  Mass.  537;  Craig  v.  N.  Y.  &  N.  H  R.  R.  Co., 
118  3/ass.  431  ;  Carland  v.  Young,  lid  Mass.  150 ;  Sher.  & 
Redf.  on  Ne.g.,  §  31,  h;    Wharton  on  Neg.,  §  385. 

The  fact  upon  which  the  defendants  mainly  relied,  in  this 
case,  was,  that  the  plaintiff  did  not  look  up  the  track  as  he 
apjjroached,  and  before  he  attempted  to  cross  it.  But  the 
plaintiff  had  looked  when  about  one  hundred  yards  from  the 
crossing,  and  saw,  as  he  supposed,  a  train  going  in  the  oppo- 
site direction,  with  the  rear  towards  him.  He  was  not  re- 
quired, by  any  legal  rule,  to  look  continually  until  he  crossed 
the  track.  K  man  of  prudence  might  have  received  a  fixed 
impression,  from  the  appearance  of  the  train,  that  it  was 
going  away  from  the  station.  Having  that  belief,  his  further 
attention  may  have  been  called  off  by  the  actions  of  the  men 
near  the  station,  who  were  gesticulating,  which  he  misunder- 
stood. The  track  was  single,  and  but  few  trains  passed 
during  the  day.  If  there  had  been  several  tracks,  and  trains 
passing  frequently,  the  case  against  him  would  be  stronger. 

He  saw  Fancher's  wagon  crossing  just  before  him,  and 
this  circumstance  was  likely  to  confirm  his  belief  that  there 
was  no  train  near. 

It  was  for  the  jury  to  weigh  all  these  facts,  and  say 
whether  his  mistake  and  consequent  feeling  of  security  were 
unreasonable,  and  manifested  a  want  of  proper  care.  His 
conduct  might  not  be  deemed  negligent,  if,  in  connection 
with  these  circumstances  misleading  him,  the  jury  believed 
that  the  defendants'  agents  were  running  the  train  backward, 
quietly,  without  any  alarm  by  bell  or  whistle,  and  at  an  un- 
usual rate  of  speed.  There  was  much  testimony  to  that  effect. 
Although  it  was  said   that  he  Avas   warned  by  the  men  near 
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the  station,  yet  these  men  were  not  in  the  employ  of  the 
company.  It  was  no  part  of  their  business  to  look  after 
trains,  or  persons  approaching  the  station  ;  nor  does  it  appear 
that  he  heard  any  words  they  uttered,  or  recognized  the 
gestures  they  made,  as  warnings  to  him.  He  says  he  did  not 
understand  them,  and  these  witnesses  all  say  that  he  did  not 
appear  to  apprehend  their  meaning.  He  may  have  under- 
stood them  as  beckonings  to  come  on,  or  they  may  have 
merely  confused  him,  and  made  him  inattentive.  In  some 
of  the  details,  these  facts  are  similar  to  those  in  Ernst  v. 
Hudson  River  R.  R.  Co.,  where  there  were  warnings  given, 
which  were  misunderstood,  and  where,  after  several  argu- 
ments upon  conflicting  rulings,  there  was  a  judgment  for 
the  plaintiff. 

There  were  inferences  to  be  drawn  from  all  the  facts  of 
this  case,  upon  the  question  of  contributory  negligence,  which 
were  proper  for  a  jury. 

The  case  is  a  very  close  one  upon  the  facts,  and,  although 
it  may  be  doubtful  whether  the  conclusion  is  correct,  yet  the 
facts  are  not  so  clear,  nor  the  jury  so  manifestly  mistaken 
in  their  finding,  that  we  feel  constrained  to  set  aside  their 
verdict  for  this  cause. 

The  amount  of  damages  given  is  $3980.  This  sum 
seems  large,  but  we  cannot  say  it  is  too  much,  in  the  case  of 
a  man  but  twenty-eight  years  of  age,  who  has  suffered  much 
pain,  and  is  shattered  in  body  and  mind,  so  that  he  is  perma- 
nently disabled,  in  the  opinion  of  physicians  and  others. 

The  rule  to  show  cause  should  be  discharged,  and  a  judg- 
ment entered  for  the  plaintiff. 
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HARMON  H.  CREAMER  v.  KELSON  H.  DIKEMAN. 

In  an  assessment  of  damages  nncler  judgment  interlocutory  by  defiuilt, 
the  only  matter  that  the  plaintifl'has  to  prove,  or  the  defendant  is  per- 
mitted to  controvert,  is  the  amount  of  damages.  The  cause  of  action 
stated  in  the  declaration,  and  the  right  to  some  damages  in  respect  to 
it,  are  admitted  by  the  default. 


On  writ  of  error  to  Hunterdon  county  Circuit  Court. 

Argued  at  Xovember  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scuddee,  Dixox  and  Reed. 

For  the  plaintiff,  W.  D.  Alien. 

For  the  defendant,  J.  C.  Allen. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  In  this  case  it  appears  that  there  was  a  judg- 
ment by  default  for  want  of  a  plea.  The  declaration  contained 
the  common  counts,  with  a  copy  of  a  check  and  promissory 
note,  upon  which  the  action  was  brought.  The  defendant, 
therefore,  had  notice  of  the  claim  made  against  him,  and  vol- 
untarily submitted  to  a  judgment.  He  now  desires  to  have 
the  judgment  vacated  upon  writ  of  error,  because  the  proceed- 
ings for  assessment  of  damages  by  the  clerk,  were  irregular 
and  illegal.  The  allegation  is  made  that  there  was  no  proof 
of  demand,  refusal  and  notice  of  non-payment  of  the  check, 
nor  any  proof  of  the  amount  due.  In  the  first  place,  there  is 
nothing  legally  before  the  court,  upon  the  return  to  the  Avrit 
of  error,  to  show  the  facts  on  which  the  objection  rests.  The 
assessment  of  damages  by  the  clerk,  is  not  brought  here  by 
the  writ  of  error  i^roprio  vigore.  It  is  an  outbranch  of  the 
record,  and  should  be  brought  here,  if  required,  by  a  writ  of 
certiorari.  But  this  is  not  the  usual  practice.  The  defend- 
ant might  move  in  the  Circuit  Court  to  vacate  the  assessment, 
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or  for  a  re-assessment,  if  there  is  any  cause  for  so  doing.  This 
is  the  more  convenient  and  better  coui'se. 

There  is,  however,  no  substance  in  the  objections  made  to 
this  assessment  and  the  judgment  upon  it,  if  they  were  prop- 
erly before  us.  The  fact  of  the  presentment  of  a  check  for 
payment  before  action  is  brought,  is  one  of  the  constituents  of 
the  right  of  action,  and  whatever  is  sucli  is  admitted  by  the 
failure  to  plead,  and  suffering  interlocutory  judgment  by  de- 
fault. Tl  e  cause  of  action  is  impliedly  admitted  by  the 
■default.  The  plaintiff  below  in  this  cause  knew  from  the 
pleadings  filed,  the  nature  of  the  demand  made  against  him, 
and  if  he  were  in  any  doubt,  he  could  have  demanded  a  bill 
of  particulars.  Having  failed  to  do  so,  it  was  too  late  to  call 
for  proofs  after  the  interlocutory  judgment  was  entered  against 
liim. 

In  an  assessment  of  damages  upon  writ  of  inquiry,  or  assess- 
ments made  by  the  court  or  clerk,  the  only  matter  that  the 
plaintiff  has  to  prove,  or  the  defendant  is  permitted  to  con- 
trovert, is  the  amount  of  damages.  In  this  case  the  produc- 
tion of  the  check  and  note  before  the  clerk,  that  he  might  see 
whether  there  were  any  credits,  was  sufficient,  in  the  absence 
of  any  proof,  on  the  part  of  the  defendant,  of  mistake  or  excess. 
The  cause  of  action  stated  in  the  declaration,  and  the  right  to 
some  damages  in  respect  to  it,  are  admitted  by  the  defendant 
in  suffering  judgment  to  pass  against  him  by  default.  It  was, 
therefore,  not  necessary,  on  the  production  of  the  check  and 
note  before  the  clerk,  to  prove  the  execution,  presentment, 
notice,  or  whatever  would  have  been  essential,  if  the  defendant 
liad  interposed  a  plea,  made  a  defence,  and  the  cause  had  been 
tried  before  the  court.  Green  v.  Hearne,  3  T.  JR.  301 ;  Lane 
V.  3Mlens,2  Q.  B.  254;  1  TidcVs  Pr.  580;  1  Chitty's  Arch. 
Fr.  990,  1001,  1002,  {ed.  1866) ;  1  Burr.  Pr.  373,  375,  377. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
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IN  THE  MATTER  OF  OBJECTIONS  TO  THE  REPORT  OF 
COMMISSrONERS  FOR  THE  DRAINAGE  OF  LANDS 
ALONG   THE   PEQUEST   RIVER. 

Under  the  act  to  provide  for  the  drainage  of  lands,  approved  March  8th, 
1871,  {Pamph.  Luics,  p.  25,)  only  the  lands  described  in  the  report  of 
the  managers  of  the  geological  survey,  and  in  the  notice  of  the  appli- 
cation for  the  appointment  of  commissioners,  are  liable  to  assessment. 


Argued  at  November  Term,  187i3,  beforeBsASLEY,  Chief 
Justice,  and  Justices  Scuddee,  Dixon  and  Reed. 

For  the  objectors,  E.  C.  Harris. 

Contra,  Vanatta,  Attorney-Geueral. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Commissioners  for  the  drainage  of  a  tract  of 
land  upon  the  Pec^uest  river,  in  the  counties  of  "Warren  and 
■Sussex,  having  been  heretofore  appointed  by  this  court,  under 
the  provisions  of  "  An  act  to  provide  for  the  drainage  of 
lands,"  approved  March  8th,  1871,  {Pamph.  Laics,  1871,  p. 
25,)  they  have  made  report  to  us  of  certain  of  their  proceed- 
ings, pursuant  to  the  directions  of  a  supplement  approved 
March  19th,  1874,  {Pamph.  Laws,  1874,  p.  43,)  and  to  this 
report,  Cummins  O.  Harris,  William  C.  Hibler,  Samuel  H. 
Read,  Jesse  Willson,  Abijah  Willson,  Samuel  G.  Park,  Levi 
Kettle,  Theodore  F.  Johnson,  Isaac  Stickle,  George  "Wilson, 
John  Gibbs,  James  N.  Gibbs,  Jacob  Lundy,  and  Sarah 
Lundy,  whose  lands  the  commissioners  have  assessed,  have 
presented  objections,  the  validity  of  which  is  now  to  be  deter- 
mined. The  objectors  urge  that  their  lands  are  not  included 
in  the  tract  described  by  the  report  which  the  board  of  man- 
agers of  the  geological  survey  made  to  this  court,  as  the  basis 
of  these  proceedings,  and  by  the  notice  which  the  court  there- 
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upon  ordered  to  be  given,  and  that,  consequently,  they  are 
not  liable  to  assessment  herein. 

The  matter  of  fact  so  urged  appears  to  be  true.  Although 
some  general  expressions  in  the  managers'  report  might,  per- 
haps, embrace  some  of  the  lands  of  the  objectors,  yet  a 
tracing  of  the  boundaries  set  forth  in  that  report,  and  a  com- 
parison of  the  map  which  accompanies  it  with  a  map  of  the 
objectors'  laud,  show  that  they  are  all  excluded  from  the  tract 
originally  considered. 

This  being  so,  I  think  the  conclusion  urged  by  the  objectors 
properly  follows.  The  first  section  of  the  act  provides  that, 
on  the  application  of  at  least  five  owners  of  separate  lots  of 
land  included  in  any  tract  subject  to  overflow,  or  marshy,  the 
board  of  managers  may  examine  such  tract,  and,  if  they  shall 
deem  it  for  the  interest  of  the  public  and  of  the  land-holders 
to  be  affected,  they  may  make  surveys  and  maps  of  any  such 
tract,  and  adopt  a  system  of  drainage  for  the  same,  and  shall 
report  their  surveys,  maps,  and  plan  of  drainage  to  the 
Supreme  Court,  and  thereupon  the  court,  upon  reasonable 
notice  given  and  published,  shall  appoint  three  commissioners 
to  superintend  and  carry  out  the  drainage  of  the  particular 
tract  aforesaid ;  provided  that  if,  at  the  time  fixed  for  the  ap- 
pointment of  commissioners,  it  shall  appear  to  the  court,  by  a 
written  remonstrance  of  the  owners  of  a  majority  of  the  said 
low  and  wet  lands,  that  they  are  opposed  to  the  drainage 
thereof  at  the  common  expense,  then  the  court  shall  not 
appoint  commissioners.  Of  the  notice  thus  required,  this 
court  has  already  decided  that  it  "  should  generally  describe 
the  tract  of  land  so  that  it  may  be  reasonably  identified  as  to 
its  location  and  general  boundaries,  and  also  should  give  a 
general  statement  of  the  plan  of  drainage  proposed,  so  that 
it  may  reasonably  be  understood,  without  requiring  the  land- 
owner to  come  to  Trenton  to  examine  the  same,  in  order  to 
have  a  general  knowledge  of  it.  These  are  important,  that 
the  land-owner  may  know  that  he  is  interested,  and  deter- 
mine whether  to  remonstrate  or  not."  In  the  matter,  <£*c., 
beticeen  Lower  Chatham,  d'c,  6  Vroom  497. 
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It  is  therefore  evidently  the  purpose  of  the  statute  that,  by 
the  description  of  the  tract  contained  in  the    notice,  those 
land-owners  are  to  be  notified,  at  whose  common  expense  the 
proposed  work  is  to  be  done,  and  no  person  not  interested  in 
land  embraced  in  that  tract  has  any  notice  that  he  is  expected 
to  contribute  to  such  expense.     This  legislative  requirement, 
that  some  persons,  who  are  to  be  assessed  for  the  cost  of  the 
■work,  shall  be  notified  before  the  work  is  begun,  indicates  a 
legislative  intent  that  others,  whose  rights  are  deserving  of 
equal  consideration,  but  to  whom  no   notice  is  to   be  given, 
shall  be  exempt  from  assessment.     Nor  is  a  different  design 
observable  in  any  other  portion  of  the  act.     The  second  sec- 
tion directs  an  assessment  to  be  levied   upon  the  lands  and 
territory  which,  in  the  judgment  of  the  commissioners,  ouglit 
to  contribute  to  the  expense;  and  the  supplement  enacts  that 
the  assessment  shall  be  imposed  upon  the  lands  benefited  or 
intended  to  be  benefited  by  the  drainage.     But  both  of  these 
expressions  must  be  limited  by  an  implication  which  confines 
the  judgment  of  the  tribunal  imposing  the  assessment,  to  that 
area  over  which  the  notice  has  given  it  jurisdiction.     With 
such  an  implication,  these  expressions  accord  with  the  prin- 
ciples of  justice  ;  without  it,  they  would  violate  those  prin- 
ciples ;    and   as   they   contain    no   words    repugnant   to    the 
implication,  there  can  be  no  hesitation  as  to  the  propriety  of 
so  construing  them. 

I  conclude,  therefore,  that  the  lands  of  the  objectors  should 
be  relieved  from  the  assessment. 


ENOCH  DEY,  ABRAPIAM  WYCKOFF  AND  EDWARD  SAVIGE, 
PARTNERS,  &c.,  v.  ABIJAH  A.  ANDERSON  AND  SAMUEL 
P.  VOORHEES. 

A  furnished  to  B,  on  a  running  account,  materials  which  went  into  sev- 
eral buildings.  A  note  was  given  for  the  entire  account.  The  note 
was  renewed  by  another.     When  the  latter  matured  it  was  divided 
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200  NEW  JERSEY  SUPREME  COURT. 

Dey  V.  Anderson. 

into  two  notes— one  for  $150,  payable  in  one  month,  and  one  for 
§419.50,  payable  in  three  months.  The  $150  note  was  not  paid  when 
due.  The  remaining  note  did  not  mature  until  the  period  for  filing  a 
lien  for  any  part  of  the  account  would  have  expired.  A  selected  cer- 
tain items  from  the  account  which  went  into  the  house  of  C,  and  filed 
a  lien  for  the  price  of  said  items,  all  being  a  less  sum  than  §150. 
Held— 

1.  That  the  fact  of  the  §419.50  note  being  outstanding  and  not  due,, 
suspended  the  right  to  file  a  lien  and  bring  suit  upon  that  portion  of 
the  account  which  that  note  represented. 

2.  That  that  note  should  be  applied  by  rules  analogous  to  those  govern- 
ing the  application  of  p.ayments. 

3.  Although  there  were  rights  to  file  liens  upon  separate  buildings,  for 
different  parts  of  the  account,  yet  A  and  B,  the  debtor  and  creditor, 
having  treated  the  account  as  a  running  account,  the  application  of 
the  note  must  be  made  to  the  earliest  items. 


This  is  an  action  upon  a  lien-claim.  Anderson  is  the 
builder  and  Voorhees  the  owner.  No  plea  was  filed  by  An- 
derson, and  a  judgment  was  entered  against  him. 

Judgment  went  in  favor  of  the  owner,  Voorhees.  The  case 
is  certified  to  this  court  for  its  advisory  opinion  upon  the  fol- 
lowing statement  of  facts : 

"  It  appeared  in  evidence  that  the  material  mentioned  in 
the  lien-claim  named,  and  the  plaintiffs'  declaration,  was  sold 
and  delivered  by  the  plaintiffs  to  the  defendant  Anderson,  as 
stated  therein,  and  the  same  was  used  in  the  erection  and  con- 
struction of  the  house  of  the  defendant  Voorhees,  as  also 
stated  therein. 

"That  said  Voorhees  is  the  owner  of  said  house  and  the 
curtilage  whereon  it  is  erected,  as  described  in  said  lien-claim 
and  the  pleadings  in  the  cause. 

"  That  the  lien-claim  was  filed  in  the  clerk's  office  of  the 
county  of  Monmouth,  on  March  16th,  1875,  and  on  the  same 
day  a  summons  was  issued  thereon  in  this  cause,  and  the  issu- 
ing of  the  summons  endorsed  on  the  lien-claim  as  required 
by  law. 

"  That  the  lien-claim  and  pleadings  in  the  cause  are  as  per 
the  certified  copy  thereof. 

"  That  the  account  mentioned  in  the  lien-claim  and  decla- 
ration, amounting  to  $114,  is  a  part  of  an  account  against  the 
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defendant  Anderson,  extending  from  February  28th,  1874 
to  April  14th,  1874,  amounting  to  .^559.43,  a  copy  of  which 
is  hereto  annexed. 

"That  the  items  of  March  17th  and  26th,  1874,  in  the 
lien-chiim  and  narr.,  are  a  part  of  the  items  of  March  17th 
and  30th,  1874,  as  set  forth  in  the  account  extending  from 
February  28th  to  April  14th,  1874. 

"  That  the  materials  mentioned  in  the  account  last  named, 
other  than  those  mentioned  in  the  plaintiffs'  lieu-claim  and 
declaration,  were  used  in  the  construction  of  other  houses  than 
the  house  of  said  Voorhees. 

"  That  on  the  18th  of  July,  1874,  the  defendant  Anderson 
gave  his  note  to  the  plaintiffs,  dated  on  that  day,  for  the  sum 
of  $569.50,  payable  three  months  after  date,  in  liquidation  of 
said  account,  it  being  the  amount  of  the  account  with  the 
discount  added,  for  which  note  a  credit  Avas  then  given,  less 
the  discount,  which  balanced  the  account. 

"That  on  October  21st,  1874,  when  said  note  came  due,  it 
was  renewed  by  a  new  note  given  by  said  Anderson  to  the 
plaintiffs,  for  the  sum  of  §569.50.  This  note  was  a  three- 
months  note,  and  bears  the  date  last  named. 

"  That  when  this  last-named  note  came  due,  it  was  renewed 
by  two  notes,  both  bearing  date  January  20th,  1875,  given  by 
said  Anderson  to  the  plaintiffs — one  payable  one  mouth  after 
date,  for  the  sum  of  §150,  the  other  payable  three  months 
after  date,  for  the  sum  of  |419.50. 

"  That  neither  of  said  notes,  nor  any  part  of  them,  has  been 
paid,  and  no  lien-claim  has  been  filed  for  any  other  part  of 
said  account. 

"  That  the  plaintiffs  produced  the  note  of  the  date  of  Jan- 
uary 20th,  1875,  for  §150,  payable  one  month  after  date,  and 
offered  to  credit  upon  it  the  amount  of  the  claim  sued  for. 

"  It  appeared  in  the  evidence  that  neither  of  the  two  notes 
last  named  were  appropriated  toward  any  particular  part  of 
the  said  account,  but  were  given  in  renewal  of  the  prior  note." 

The  following  is  a  copy  of  the  entire  account  against  An- 
derson : 
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Highlstown  Lumber   Yard,  and  Planing  and  Molding  Mill. 

Enoch  Dey.  ]  Hightstown,  N.  J.,  July  1st,  1874. 

A.  B.  Wyckoff,   \  Mr.  Abijah  A.  Anderson, 

E.  H.  Savige.      j  To  Dey,  AVyckoff  &  Savige,     Dr. 

Dealers  in  Lumber,  Lime,  Plaster,  Cement,  &c. 

Manufacturers  of  Sysli,  Blinds,  Siiutters,  Doors,  Moldings,  Window 

Frames,  House  Triniiuings,  Brackets,  &c. 

Scroll  and  Circular  Sawing  done  at  Short  Notice. 

Terms  of  Credit  strictly  60  days. 
All  bills  under  $10  positively  cash. 

1874. 

Feb.     28.    To  226  ft.  molding,  1x5,  4^  cts $10  17 

'•  3o0    "         "         1x4,  $3.60 12  60 

"530    "        "         Ux2,  $2.70 14  31 

"1300"         "         Ux2,$1.75 22  75    $59  83 

March  17.     "  4  windows,  12x28,  sash  4-iight,  $3.50 14  00 

"  8         "         12x34,     "     4       "      $4.00 32  00 

"  9        "         12x30,  $3.75 33  75 

"  30  panel  brackets,  5  in.  $1.25 37  50 

"  28  prs.  scrolls,  45  cts 12  60 

26.    "  8  doors,  1  in.  thick,  $2.25  18  00 

"  10  windows,  4-light,  sash  U  in.,  $5.50 55  00 

"  11         '•        4     "  '•         "      $5.00 55  00 

"  4  "        circle  head,  2-light,  $2.25 9  00 

30.  "  12  doors,  \\  in.  thick,  2-8x6-8,  $2.75 33  00 

"  14     "         "  "       2-10x7-6,  $3.00 42  00 

"  5       "     seg.  head,  $3.25 16  25 

"  1  pr.  octagon  front  doors 15  00 

"  2  "  vestibule  doors,  1[  in.  thick,  $13.50 27  00 

31.  "  2  large  folding  door-s,  $7.50 15  00 

"  4  doors,  2-4x7-6,  \\  in.  thick,  $3.00 12  00     427  10 

April    14.     "  10  prs.  seg.  head  blind.s,  $3.25 32  50 

"  11  "         "       "  "      $3.00 33  00 

"  4     "     circle  "  "      $1.75 7  00      72  50 


$559  43 
This  is  the  bill  of  particulars  in  the  lien-claim  and  attached 
to  the  declaration : 

Abijah  A.  Anderson, 
1874.  ■  To  Dey,  Wyckoff  &  Savige,    Dr. 

March  17.  To  4  windows,  4-light  sash,  12x28,  $3.50 ....$14  00 

"8         "        "       "        "    12x34,  $4.00 32  00 

"  9         "        "       "         "    12x30,  $3.75 33  75 

26.    "  6  l^in.  doors,  $2.75 16  50 

"  5  Ij-in.  doors,  $3.00 15  00 

Interest  to  be  added  from  July  1st,  1875.  — — 

$111  25 
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Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixox,  and  Reed. 

For  the  plaintiff,  James  8.  Aitkin. 

For  the  defendant,  Wm.  H.  Vrcdenbun/h. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  It  appears  that  there  was  a  running  account 
against  Anderson,  for  materials  furnished  him  as  the  builder 
of  several  houses.  One  was  upon  land  of  Voorhees,  against 
which  this  lien  is  filed.  The  items  of  the  account  for  which 
this  action  is  brought  went  into  this  house  ;  the  other  items 
went  into  other  houses.  For  the  entire  account  a  note  was 
given.     This  note  was  renewed  by  another. 

At  the  maturity  of  the  last  note,  the  claim  was  divided,  and 
two  notes  were  given,  covering  the  entire  amount  due.  One 
note  for  $150,  payable  in  one  month  ;  another,  for  the  balance, 
$419.50,  payable  in  three  months. 

When  the  first-mentioned  note  matured,  it  was  not  paid. 
The  remaining  note,  it  is  observed,  did  not  mature  until  after 
the  statutory  period  for  filing  a  lien  for  any  of  the  account 
had  elapsed. 

The  effect  of  giving  such  a  note  was  to  suspend  all  right 
of  action  upon  the  account,  pro  tanto,  until  the  maturity  of 
the  note.  Green  v.  Fox,  7  A/len  85 ;  The  Highlander,  4 
Blatch.  C.  C.  55 ;  Ud wards  v.  Derrickson,  4  DiUcher  33. 

The  question  in  this  case  is  this :  upon  the  failure  of  the 
maker  to  pay  the  note  for  $150,  at  its  maturity,  what  part 
of  this  account  revived  ?  or,  stated  differently,  upon  what 
part  of  this  account  is  the  still  outstanding  immatured  note 
applicable  ?     Two  questions  arise : 

First.  Is  the  rule  as  to  the  appropriation  of  payments, 
applicable  to  the  appropriation  of  an  undue  promissory  note? 

Second.  If  so,  how  is  the  application  to  be  made  in  this 
instance  ? 

It  is  true  that  the  taking  of  the  debtor's  own  note  was  not 
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technically  a  payment,  unless,  by  agreement  at  the  time,  it  is 
understood  to  be  such. 

There  was  no  such  agreement  in  this  case.  Although  not 
a  payment,  yet,  until  due,  the  note  merged 'in  the  account  pro- 
portionately. 

The  claim  itself  was  as  dormant  as  if  paid,  unless  it  was 
subsequently  revived  by  the  failure  of  the  maker  of  the  note 
to  perform  his  new  promise.  It  may  be  termed  a  conditional 
payment. 

There  is  no  reason  why  the  same  general  rule  should  not 
be  applied  in  the  application  of  a  note  still  undue,  as  if  it 
was  strictly  a  payment. 

It  is  manifest  that  the  party  giving  it  has  the  right  to 
apply  it  to  any  one  or  more  of  several  debts,  or  any  part  of 
a  single  debt,  just  as  the  voluntary  payer  of  money. 

If  the  maker  failed  to  apply  it  at  the  time  of  giving  it, 
there  is  no  reason  why  the  creditor  should  not  have  the 
power  to  do  so. 

If  both  failed,  then  that  the  law  should  apply  it  by  rules 
analogous  to  those  directing  the  application  of  payments  of 
money.  How,  then,  should  this  outstanding  note  be  ap- 
plied ? 

I  think  this  should  be  treated  as  an  open  running  account. 
It  is  admittedly  such  by  the  books  between  creditor  and 
debtor,  and  the  liens  are  dependent  upon  the  debt  due  for 
the  materials  furnished. 

Although  different  portions  of  this  account  are  enforceable 
against  properties  of  third  parties,  yet,  as  the  debtor  and 
creditor  have  treated  the  account  as  a  current  account  in 
making  an  application  of  payment  by  the  debtor  to  the  cred- 
itor, we  must  consider  it  so  treated. 

Now,  the  rule  as  to  payments  made  on  current  accounts  is, 
that  the  debtor  may  apply  when  he  pays ;  if  he  does  not, 
the  creditor  cannot  apply,  and  the  law,  if  nothing  in  the 
circumstances  shows  a  different  intent,  will  apply  to  the  ear- 
liest items.     1  Am.  Lead.  Cas.  291. 
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Xor  does  the  rule  differ,  altiiough  part  of  the  account  may 
be  secured  and  another  portion  unsecured. 

In  the  leading  case  of  Devaynes  v.  Noble,  1  Meriv.  *528, 
a  balance  of  debt  due  from  a  firm  was  carried  over  into  the 
account  of  the  firm  after  a  change  in  its  membership,  by  death 
of  Devaynes.  An  attempt  was  made  to  apply  all  payments  to 
the  later  items  of  debt,  so  as  to  hold  Devaynes'  estate  for  the 
part  of  the  account  contracted  while  he  was  still  in  the  firm. 
The  court  refused  to  make  such  application,  but  applied  the 
payments  to  the  earlier  items,  because  the  creditor  had  treated 
the  account  as  a  running  account. 

There  are  but  few  cases  in  which  the  doctrine  of  application 
of  payments  has  been  applied  to  current  accounts,  for  the 
security  of  different  parts  of  which  there  are  distinct  liens. 
In  Beckel  v.  Petticrew,  6  Ohio  St.  R.  247,  materials  were  fur- 
nished, at  different  times  in  the  same  year,  for  the  erection  of 
buildings  on  adjoining  lots,  but  the  items  were  all  entered  in 
one  general  account,  in  the  order  of  the  dates  of  delivery, 
although  liens  attached  to  the  several  buildino-s  and  lots  for 
the  use  of  which  they  were  furnished,  yet  sums  paid  gener- 
ally were  applied  to  the  earlier  items. 

In  Wdtennan  v.  Younger,  49  3Io.  413,  the  creditor  was 
allowed  to  make  the  application  to  a  part  of  the  account,  for 
which  there  was  a  particular  lien,  but  the  creditor,  upon  his 
journal,  had  made  a  distinct  charge  of  the  materials  furnished 
to  that  building. 

I  think  if  the  furnisher  of  materials  to  the  builder  of 
several  houses,  desires  to  have  the  lumber  which  goes  into,  or 
is  delivered  upon  the  faith  of  each  house,  treated  as  a  dis- 
tinct debt,  he  should  so  charge  it  and  treat  it.  Then,  upon 
the  failure  of  the  debtor  to  apply  any  payment,  he  can  do  so. 

Treating  this  as  a  running  account,  and  applying  the  out- 
standing note  to  the  earlier  items,  there  was  no  right  of 
action  upon  the  lien  against  the  owner,  at  the  time  of  bring- 
ing the  suit,  and  tiie  Circuit  Court  is  advised  that  the  non- 
suit was  rit^ht. 
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Beasley,  Chief  Justice,  and  Scudder,  Justice,  con- 
curred. 

Dixon,  J.,  (dissenting.)  I  am  constrained  to  dissent  from 
the  conclusion  reached  by  the  majority  of  the  court  in  this- 
ca.se,  for  the  following  reasons  : 

First.  The  list  of  items  represented  by  the  two  notes  spoken 
of,  embraced  some  articles  for  which  the  plaintiff,  when  he 
furnished  them,  became  entitled  to  a  lien  on  the  defendant's 
land  and  building,  under  the  mechanics'  lien  law,  and  some 
items  for  which  he  did  not  become  so  entitled,  and  therefore, 
I  think  it  should  be  regarded  as  not  a  single  account,  but 
several  accounts,  so  far  as  necessary  to  preserve  and  enforce 
that  lieu.  When  the  builder  gave  the  two  notes  for  these 
accounts,  without  making  any  special  application  of  them, 
the  plaintifP  acquired  the  right  to  apply  them  as  he  chose, 
and  when  the  plaintiflT  made  affidavit  upon  his  lien-claim, 
that  the  debt  now  sued  for  was  then  justly  due  and  owing,  he 
conclusively  exercised  that  right  in  such  manner  as  to  apply 
to  that  debt  the  note  then  matured.  This  application  was 
one  which  the  law  approves,  for,  ordinarily,  when  a  creditor 
has  a  secured  and  an  unsecured  debt,  and  a  payment  is  made 
generally,  the  law  favors  such  an  application  of  the  payment 
as  will  preserve  to  the  creditor  the  benefit  of  his  security ; 
much  more  will  the  law  do  this  in  behalf  of  creditors  so 
kindly  regarded  as  mechanics  and  material-men. 

Second.  If  this  list  is  to  be  considered  as  a  single  account, 
I  think  that  the  note  which  first  matured  should  be  held  to 
represent  those  items  upon  it  which  would  have  been  paid  by 
the  payment  of  that  note  at  its  maturity,  viz.,  the  oldest 
items.  Those  items  became  due  when  that  note  became  due, 
and,  having  never  since  been  paid,  remain  due  to  this  day. 
Embraced  in  those  items  is  a  large  part  of  the  plaintiff's- 
claim  in  this  suit. 

I  think,  therefore,  the  non-suit  should  be  set  aside. 

Judg-ment  of  the  Circuit  Court  affirmed. 
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JOHN   VAN   HORN  v.  JONATHAN   HANN,  ADMINISTRATOR 
OF  SARAH  SEARCH. 

In  an  action  bronght  against  the  administrator  of  a  lunatic  for  necessa- 
ries furnislied  to  tiie  lunatic  bei'ore  and  during  the  period  of  derange- 
ment— held, 

1.  An  action  will  lie  against  tiie  lunatic  wiiile  living,  and  afterwards 
against  the  representative. 

2.  An  action  will  not  lie  against  tlie  guardian. 

3.  The  limatic,  if  personally  sued, -must  appear  by  attorney.  Practice  a» 
to  manner  of  appointment  of  attorney. 


This  is  an  action  originally  bronght  in  the  Common  Pleas 
of  Warren,  against  the  administrator  of  a  lunatic. 

The  claim  was  for  board,  lodging,  &c.,  of  the  lunatic  from 
June  9th,  1873,  to  October  22d,  1873. 

There  was  offered  in  evidence,  on  the  trial,  proceedings 
upon  a  commission  of  lunacy,  the  return  to  which  was  a  find- 
ing, dated  October  14th,  1873,  that  said  Sarah  Search  was  a 
lunatic  and  had  been  such  for  three  and  a  half  months 
previous  to  that  date. 

It  appeared  also  that  upon  the  10th  of  November  following^ 
upon  transmission  of  the  proceedings  to  the  Orphans'  Court 
of  Warren  county,  a  guardian  was  appointed. 

Sarah  Search  subsequently  died,  under  guardianship,  and 
the  defendant  was  appointed  administrator. 

After  a  year  had  elapsed,  this  action  was  brought. 

On  the  trial,  the  court  charged  the  jury  ''  that  the  plaintiff 
was  entitled  to  recover  from  the  9th  day  of  June  until  the 
29th  of  the  same  month."  The  three  and  a  half  months 
reached  back  to  the  last  date. 

That  after  the  time  when  she  was  declared  a  lunatic,  her 
administrator  was  not  liable  for  any  debt  for  her  support. 

That  the  plaintiff  must  look  to  the  guardian  for  her  sup- 
port from  June  29th  until  her  decease. 

A  verdict  was  found  in  accordance  with  such  charge.  An 
exception  was  sealed  to  this  charge. 
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Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  aucl  Justices  Scudder,  Dixon  and  Reed. 

For  the  plaintiff,  R.  8.  Kiihl. 

For  the  defendant,  L.  H.  Sergeant. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  There  is  no  contention  in  this  case  that  no  right 
lit  all  to  recover,  accrued  to  the  party  M'ho  furnislied  the  food 
and  lodging  to  the  lunatic. 

The  claim  seems  to  be  for  necessaries  fairly  furnished,  and 
affords  an  exception  to  the  general  rule  as  to  the  inability  of 
a  lunatic  to  bind  himself  by  contract.  Baxter  v.  Earl  of 
Portsmouth,  5  Barn.  &  Cress.  170;  EiceWs  Lead.  Cas.  635, 
note  ;  Am.  Laic  Beg.,  vol.  II.  [N.  S.)  22,  notes. 

The  ruling  of  the  court  touches  the  manner  in  which  this 
claim  may  be  secured.  The  idea  of  the  court  below  was, 
that  for  any  claim  against  the  lunatic,  arising  after  the  begin- 
ning of  the  period  of  derangement  found  by  the  inquisition, 
recovery  must  be  sought  only  through  the  guardian  ;  but  for 
a  claim  accruing  previously,  an  action  would  lie  against  the 
lunatic  himself. 

It  is  difficult  to  understand  upon  what  principle  this  claim 
can  be  severed  at  that  point  of  time,  and  a  different  method  of 
redress  suggested  for  each  portion.  Each  part  is  a  debt  of 
equal  obligation  upon  the  lunatic  and  his  estate. 

No  provision  is  made  by  law  for  the  payment  of  one  class 
of  debts  and  not  of  another.  This  claim  is  all  admittedly  a 
debt  of  the  lunatic,  and  a  single  method  of  redress  should  ob- 
viously be  afforded  to  the  creditor.  The  question  is,  was  this 
action  at  law  against  the  administrator  of  the  lunatic,  the 
correct  method  ?  Has  the  creditor  a  right  of  action  at  law  for 
this  claim  ?  That  the  lunatic  was  suable  at  law  for  his  debts, 
was  a  M'ell-established  rule  of  the  common  law.  Broom  on 
Parties  182;  Bieei/  on  Parties  2. 

Nor  did  the   fact  that  a  writ  cle  lunatico  had  gone,  and   a 
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finding  had  been  returned  upon  it  that  the  defendant  was  in- 
sane, change  the  rule.  Anonymous,  13  T  es.  590.  It  appears 
from  the  statement  in  Baxter  v.  Earl  of  Portsmouth,  that 
there  had  been  such  a  finding  in  that  case. 

Nor  did  the  fact  that  a  committee  had  been  appointed  by 
the  Chancellor,  operate  to  prevent  the  bringing  or  arrest  the 
progress  of  such  an  action. 

When  actions  were  commenced  against  a  lunatic,  so  found 
by  inquisition,  the  Lord  Chancellor,  on  petition  of  the  com- 
mittee of  the  lunatic,  showing  that  there  were  grounds  for 
defending,  would  refer  it  to  a  master  to  inquire  whether  it 
would  be  proper  to  make  any  and  what  kind  of  a  defence. 
Shelf  or  d  on  Lunacy  408. 

It  was  not  only  well  settled  that  an  action  lay  against  a 
lunatic,  whether  he  was  or  was  not  under  guardianship,  but  it 
"was  the  only  method  open  for  the  recovery  of  a  contested 
claim  against  him  by  suit.  No  action  at  law  or  suit  in  equity 
could  be  maintained  against  the  committee.  The  committee 
was  the  mere  curator  of  the  property  of  the  lunatic.  He 
could  make  no  contracts  which  bound  the  latter  in  any  man- 
ner. The  committee  was  appointed  by  the  Chancellor.  He 
made  the  appointment  not  ex  virtute  ojicio,  but  by  delegation 
of  power  from  the  crown.  The  king,  by  the  statute  dc  prce- 
rogativa  regis,  (17  Ed.  II.,  st.  2,  ch.  610,)  was  bound  to  pro- 
vide for  the  safe  keeping  of  the  property  and  the  maintenance 
of  the  lunatic.  He  was  compelled  to  do  this  by  agents,  and 
he  delegated  the  appointment  of  these  agents  to  the  holder  of 
the  great  seal.  These  agents  were  termed  committees,  and 
were  merely  the  receivers  or  bailiffs  of  the  crown.  As  such, 
they  were  controllable  by  and  accountable  to  the  Chancellor 
as  keeper  of  the  king's  conscience.  They  had  no  title  in  the 
property  of  the  lunatic.  They  could  not  c(ni tract  for  the 
lunatic.  They  could  not  sue  or  be  sued  as  the  representative 
of  the  lunatic. 

Nor  could  a  suit  in  equity  be  sustained  for  such  a  claim. 
It  is  true  that  where  there  was  a  debt  against  the  lunatic  ad- 
mittedly owing,  the  Chancellor  would  entertain  a  petition  to 
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establish  it,  and  provide  for  its  payment  out  of  the  proceeds  of 
the  lunatic's  estate  not  needed  for  his  maintenance.  Even  to 
accomplish  this,  the  Chancellor  had  no  right  to  sell  any  real 
estate  of  the  lunatic  until  that  authority  was  given  him  in 
1803,  by  the  statute  of  43  Geo.  III. 

The  collection  of  debts  or  the  establishment  of  such  as  were 
the  subject  of  controversy,  was  not  within  the  sco[)e  of  equity 
jurisdiction. 

We  therefore  will  see  that  the  Court  of  Chancery,  either 
before  or  after  the  statute  of  Geo.  III.,  would  not  retain  a 
petition  to  establish  any  alleged  debt  against  the  lunatic  which 
was  controverted,  or  concerning  which  there  was  a  doubt,  but 
would  send  the  matter  to  a  common  law  tribunal.  Ex  parte 
McBougal,  12  Ves.  384. 

While  the  Chancellor  would  not  order  a  debt,  although  un- 
disputed, to  be  paid  without  reserving  sufficient  to  maintain 
the  lunatic,  and  would  not  take  cognizance  of  a  contested 
matter  of  debt  at  all,  yet  the  right  of  action  against  the  debtor 
himself  in  a  court  of  law,  was  constantly  admitted.  In  in- 
stances where  the  court  refused  to  apply  property  to  the 
lunatic's  debts,  on  account  of  the  insufficiency  of  the  remain- 
der for  his  support,  the  court  admitted  that  all  the  lunatic's 
property  could  be  reached  by  the  process  of  the  common  law 
courts,  and  that  equity  would  not  restrain.  Ex  parte  Dikes, 
8  Ves.  79  ;  Ex  parte  Hastings,  14  Id.  182. 

And  the  right  to  sue  the  lunatic  himself,  at  law,  is,  in  all 
the  cases  at  common  law,  alluded  to  as  a  settled  practice,  and 
as  not  presenting  a  matter  for  discussion.  Ihbotmn  v.  Lord 
Gahcay,  6  T.  R.  133  ;  Steel  v.  Alan,  2  Bos.  &  Pid.  362 ; 
Cock  V.  Bell,  13  East  355. 

This  was,  then,  the  method  of  procedure  at  common  law. 
Xor  is  there  any  marked  departure  from  that  method  discov- 
erable in  this  country.  The  schemes  for  the  care  of  the  per- 
son and  property  of  the  lunatic  vary  somewhat  in  the  diffisr- 
ent  states,  but  very  generally  the  character  of  the  committee 
or  guardian  here  is  assimilated  to  that  of  the  committee  under 
the  English  system.     In  Xew  York,  there  is  a  departure  by 
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force  of  the  construction  given  to  their  statute.  Chancellor 
Kent  decided  that  in  that  state,  the  estate  in  the  hands  of  the 
committee  was,  by  their  statute,  placed  in  the  possession  of 
the  court,  not  only  for  the  maintenance  of  the  lunatic,  but  for 
the  payment  of  creditors.  Brashem'  v.  Cortland,  2  Johns. 
Ch.  401. 

So  courts  of  equity  will  there  restrain  actions  at  law.  3fat~ 
ter  of  Hiller,  3  Paige  199  ;  Sovcrhill  v.  Dickson,  5  How.  Prac. 
Rep.  109. 

The  courts  of  law  there,  however,  take  no  notice  of  this, 
but  leave  the  equity  side  to  deal  with  the  party.  In  an  action 
at  law,  the  status  of  the  defendant,  as  a  lunatic,  cannot  be 
urged  against  the  proceeding.  Pobeitson  v.  Lain,  19  Wend. 
650. 

Generally,  in  this  country,  the  character  of  the  committee 
or  guardian  as  a  mere  curator  without  title  in  the  property  of 
the  lunatic,  his  immunity  from  liability  to  an  action  and  the 
liability  of  the  lunatic  himself  to  such  an  action,  is  recognized 
by  the  courts.  Ex  parte  Leighton,  14  Mass.  207;  TomJinson 
V.  Devore,  1  Gill  {3Id.)  345  ;  Warden  v.  Eichbaum,  3  Granfs 
Cas.  42;  Boiling  v.  Turner,  6  Rand.  584;  Allison  v.  Tay- 
lor, 6  Dana  87;  Aldrich  v.  Williams,  12  Vt.  413;  Walker 
V.  Clay,  21  Ala.  797;  Cameron's  committee  v.  Pottinger,  3 
Bibh.{Ky.)  11. 

Nor  does  it  matter  whether  the  person  appointed  as  curator 
of  the  person  and  property  of  the  lunatic  is  styled  committee 
or  guardian.     Symmes  v.  Major,  21  Ind.  443. 

In  this  state,  there  is  nothing  in  the  policy  of  our  law  or 
in  our  statutes  which  renders  a  different  rule  obligatory  or 
desirable.  The  determination  of  the  status  of  the  alleged 
lunatic  is  here,  as  in  England,  upon  a  writ  from  chancery. 
Upon  the  return  to  that  writ,  it  is  true,  the  Chancellor  does 
not  appoint  the  guardian. 

That  duty,  by  statute,  is  thrown  upon  the  Orphans'  Court, 
as  in  England ;  for  a  time  it  was  upon  the  Court  of  Wards, 
and  now,  in  most  of  the  states,  upon  their  probate  courts. 
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Supervision  of  the  guardian's  accounts  is  vested  in  the 
Orphans'  Court,  with  an  appeal  to  the  Ordinary. 

The  Chancellor  may  order  the  sale  of  lands  where  the 
interest  of  the  lunatic  requires  it.  Bev.,  jp.  602,  §  7.  By 
the  fourth  section  of  this  act,  the  Orphans'  Court  may  sell 
real  estate  to  pay  debts. 

This  confers  the  same,  and  no  greater  power  upon  the 
Orphans'  Court  than  the  statute  43  Geo.  III.  upon  chancery. 
There  is  no  power  to  compel  either  to  investigate  and  settle  a 
questioned  claim  against  the  lunatic.  JSeither  should  assume 
the  settlement  of  such  a  question. 

Where  the  guardian  chooses  to  present  a  debt  against  which 
there  are  no  objections,  the  Orphans'  Court  can  decree  an 
allowance.  Where  the  guardian  refuses  to  notice  it,  there  is 
no  power  in  the  courts  to  compel  him  to  do  so. 

His  position,  in  every  respect,  is  substantially  the  same  as 
the  committee,  and  he  is  equally  fi'ee  from  any  liability  to  an 
action. 

In  such  case,  the  only  remedy  afforded  is  an  action 
against  the  lunatic  himself.  It  Avas  in  recognition  of  this 
doctrine  that  the  conclusion  was  reached  in  Coombs  v.  Janvier 
et  al.,  2  Vroom  241,  that  the  guardian  of  an  habitual  drunkard 
could  not  be  sued.  The  Chief  Justice  said  :  "  The  statute 
places  the  drunkard,  in  regard  to  his  relations  to  his  guar- 
dian, very  much  on  the  same  footing  with  the  lunatic,  and 
the  legal  status  of  the  latter  is  well  defined.  Lunatics  can 
sue  and  be  sued,  and  the  suits  must  be  prosecuted  in  their 
own  names." 

In  that  case,  the  inconveniences  arising  from  such  an 
anomalous  proceeding  as  an  action  against  the  guardian  is 
forcibly  presented,  and  attention  is  called  to  the  section  (12) 
of  the  act  concerning  lunatics,  which  recognizes  the  liability 
of  the  lunatic  himself,  by  providing  for  his  exemption  from 
imprisonment  for  want  of  bail. 

The  conclusion,  then,  is  reached,  that  for  any  legally  con- 
tracted debt,  incurred  before  or  after  his  derangement,  the 
lunatic  is  liable  to  an  action  at  law. 
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A  question  arises,  iucidentally,  as  to  the  manner  in  wliich 
such  a  defendant  should  be  brought  into  court,  and  how  he 
should  defend.  A  word  as  to  the  practice  may  be  of  use,  as 
it  seems  untouched  by  any  previous  intimation  of  our  courts. 

The  common  law  rule  is,  that  a  lunatic  defends  in  the  same 
manner  as  ordinary  persons.  Process  is  served  upon  him 
personally ;  then,  if  an  infant,  he  appears  by  guardian,  and 
if  of  full  age,  by  attorney. 

This  rule  seems  as  old  as  JBeverIi/\s  case,  4  Coke  124,  6. 
See  TldcVs  Prac,  vol.  L,  p.  93,  note  b  ;  \  Arch.  Prac.  25  ; 
2  Saimd.  333,  n.  4,  and  cases  cited  in  Combs  v.  Janvier,  ante. 
This  was  the  rule  in  actions  at  law. 

In  suits  in  equity,  the  practice  is  different.  In  those,  the 
lunatic  defends  by  guardian  ad  litem,  and  his  committee  is 
appointed  such  guardian  as  of  course,  [Westcomb  v.  West- 
comb,  1  Pick.  233,)  unless  there  is  no  committee,  or  the  com- 
mittee is,  in  interest,  adverse  to  him  in  the  suit.  Shdford 
*425 ;  Morgan\s  case,  2  Bland.  184.  There  a  third  party  is 
appointed. 

A  failure  to  notice  this  diversity  of  procedure,  or  the 
blending  of  the  two  in  the  same  courts,  has  caused,  in  one  or 
two  states,  an  allusion  to  a  practice  of  defending  by  guardian 
ad  litem  in  all  cases — notes  to  Leach  v.  Marsh,  Am.  L.  P., 
vol.  IT.,  {N.  S.)  31 — and  in  one  state  he  so  defends  by  statu- 
tory direction.  Symmes  v.  Major,  21  hid.  443.  The  common 
law  method,  however,  was  uniform  and  unquestioned,  and 
has  never  been  departed  from  in  this  country,  wherever  the 
courts  have  had  occasion  to  consider  it  directly.  Faulkner  v. 
McClure,  18  Johns.  134;  Buchanan  v.  Pout,  2  T.  B.  Monroe 
114;  Amos  v.  Taylor,  2  Brev.  S.  C.  20;  Barbour  on  Parties. 

Who  can  appear  as  his  attorney  ?  It  is  manifest  that  the 
lunatic  himself  has  no  capacity  to  appoint.  His  want  of 
natural  ability,  as  well  as  the  implied  prohibition  in  Section 
1 5  of  the  practice  act,  forbids  it. 

It  naturally  follows  that  the  person  who  appears  as  the 
attorney  should  be  selected  or  approved  by  the  court. 
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This  was  the  rule  adopted  by  the  Supreme  Court  of  New 
York,  in  the  case  of  Faulkner  v.  McClure,  18  Johns.  134. 
In  that  ease,  the  court  granted  a  rule  appointing  tlie  attor- 
neys of  the  defendant. 

I  think  this  is  the  correct  practice,  and  I  think  that  where 
the  defendant  is  under  guardianship,  the  rule  should  never 
he  granted  until  notice  to  such  guardian  has  been  given  of 
the  application  for  the  rule,  and  an  opportunity  for  hearing 
him  aiForded. 

In  this  case,  this  question  does  not  directly  arise.  The 
■decease  of  the  lunatic,  before  the  institution  of  the  present 
action,  rendered  the  course  of  procedure  plain. 

Upon  her  death,  any  exceptional  treatment  which  she  or 
her  estate  was  entitled  to  or  subject  to  as  a  lunatic,  ceased. 

The  duty  of  the  guardian,  beyond  accounting  and  paying 
over  the  balance  to  her  personal  representatives,  ceased.  1 
CoUlnson  310;  In  re  Colvin,  3  Md.  Ch.  278.  By  statute 
32  Hen.  VIII ,  all  personal  property  of  the  lunatic  was  then 
payable  to  his  executor  or  administrator.  1  Collinson  320, 
§  11. 

The  personal  representative  of  the  lunatic  was  suable,  as 
the  deceased  herself  was,  subject  to  the  statutory  regulations. 
She,  herself,  was  liable.  The  action  was  for  a  debt  legally 
incurred. 

The  instruction  to  the  jury,  that  a  part  could  not  be  re- 
covered in  this  action,  was  erroneous,  and  the  judgment  must 
foe  reversed. 


BURK  V.  SHREYE. 

The  certificate  of  a  notary  public,  to  be  competent  evidence  of  the 
presentment  and  dishonor  of  a  bill  of  exchange  or  promissory  note, 
and  of  notice  to  the  endorser,  under  the  twelfth  section  of  tlie  act  con- 
cerning evidence,  {Rev.,  p.  '272,)  must  state  the  facts  as  to  the  present- 
ment and  dishonor  of  such  bill  or  note,  and  of  the  time  and  manner  of 
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giving  or  sending  notice  of  dishonor.  The  court  or  jury,  on  the  facts 
so  certified,  must  decide  whether  the  liability  of  the  endorser  has  been 
fixed. 

The  certificate  of  a  notary  that  he  "duly  gave  notice  to  the  endorsers 
of  non-payment  thereof,"  is  not  competent  evidence  as  proof  of  notice 
to  an  endorser. 

If  tJie  certificate  of  tlie  notary  is  defective  in  substance,  in  not  stating 
sufficient  facts,  the  endorser  may  object  to  its  competency  as  evidence, 
though  he  has  not  given  notice  with  his  plea  that  he  intends  to  dis- 
pute the  fact  of  presentment  or  notice  of  dishonor. 
On  appeal,  the  cause  is  tried  de  novo,  by  the  Court  of  Common  Pleas, 
on  its  merits.  Evidence  admitted  or  excluded  by  the  justice,  must  be 
passed  upon  by  the  Common  Pleas,  if  offered,  and  judgment  be  given 
on  the  proof  made,  the  same  as  if  the  cause  had  originally  been  brought 
iu  that  court. 

Only  olyections  which  go  to  tlie  form  of  the  remedy,  without  question- 
ing the  right  of  the  plaintiff'  to  recover,  are  waived  by  the  failure  to 
present  them  before  the  justice. 


On  certiorari  to  Mercer  Pleas. 

Argued  at  November  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Knapp. 

For  the  plaintiif  in  certiorari,  W.  D.  Holt. 

For  the  defendant,  E.  3Iercer  Shreve. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  j)laintiff  below  sued  the  defendant  below, 
who  is  plaintiff  in  certiorari,  in  the  court  for  the  trial  of 
small  causes,  as  endorser  of  a  promissory  note  made  by  War- 
wick Hall,  payable  at  the  Central  National  Bank  of  Hights- 
town  to  the  order  of  the  defendant,  and  by  him  endorsed. 
Judgment  having  been  recovered  by  the  plaintiff,  before  the 
justice,  the  defendant  took  an  appeal  to  the  Court  of  Common 
Pleas.  On  the  trial  of  the  appeal,  judgment  was  again  ren- 
dered for  the  plaintiff  for  the  amount  of  the  note,  interest  and 
costs. 

The  only  error  complained  of  in  the  proceedings  below  is, 

Vol.  X.  p 
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that  the  court  received  the  certificate  of  the  notary  as  compe- 
tent and  sufficient  evidence  of  presentment  and  notice  of  non- 
payment. 

The  contract  of  endorsement  is  a  conditional  contract  that 
the  endorser  will  pay,  provided  the  note  is  presented  at  ma- 
turity, and  that  he  shall  have  legal  notice  of  dishonor  in  case 
the  same  is  not  paid  by  the  maker.  In  an  action  against  an 
endorser,  the  plaintiff  must  prove  that  the  note  was  presented 
at  the  place  where,  and  at  the  time  when  it  was  payable,  and 
that  notice  of  dishonor  was  legally  given  to  the  endorser,  in 
addition  to  the  endorsement  of  the  note  and  its  delivery. 

In  case  of  foreign  bills  of  exchange,  protest  whereof  by  a 
notary  is  necessary,  the  notarial  certificate  of  protest  is  evi- 
dence of  demand  and  dishonor.  But  with  respect  to  inland 
bills  of  exchange  and  promissory  notes,  they  may  be  pre- 
sented for  payment  by  any  person,  and  a  notarial  demand  and 
protest  are  not  necessary  to  fix  the  endorser's  liability.  In 
actions  upon  such  paper,  the  notary's  certificate,  independently 
of  statutory  provisions,  is  not  competent  evidence  of  the  facts 
stated  in  it,  and  the  demand  and  refusal,  as  well  as  notice  of 
dishonor,  must  be  proved  by  other  evidence.  Sussex  Bank  v. 
Baldwin,  2  Harr.  487 ;  Barkalow  v.  Johnson,  1  Harr.  397  ; 
Kirtland  v.  Wanzer,  2  Ducr  278  ;  Union  Bank  v.  Hyde,  6 
Wheat.  572 ;  NichoUs  v.  Wehh,  8  Wheat.  326 ;  1  Parsons  on 
Notes  642-644. 

By  the  ninth  section  of  the  "act  concerning  promissoiy 
notes,  bills  of  exchange  and  notaries  public,"  [Revision,  p. 
688,)  protest  of  bills  of  exchange,  as  well  as  of  promissory 
notes,  was  permitted  to  be  made  by  a  notary,  or,  for  want  of 
a  notary,  by  a  justice  of  the  peace.  This  provision  was  not 
intended  to  make  the  protest  of  inland  bills  of  exchange  and 
promissory  notes,  by  a  notary  or  justice  of  the  peace,  a  condi- 
tion precedent  to  the  liability  of  the  endorser.  It  was  adopted 
with  a  view  of  supplying  the  means  of  proving  demand  and 
notice  of  dishonor  in  certain  cases,  by  the  certificate  of  the 
officer  performing  the  service.  By  Section  11,  the  notary  or 
justice,  upon  protesting  any  bill  of  exchange  or  promissory 
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note,  is  required  to  record  in  a  book  to  be  kept  for  that  pur- 
pose, the  time  when,  place  where,  and  upon  \vhom  demand  of 
payment  was  made,  with  a  copy  of  the  notice  of  non-payment, 
how  served,  and  the  time  when,  or,  if  sent,  in  what  manner 
and  the  time  when,  and,  if  sent  by  post,  to  whom  the  same 
was  directed,  at  what  place,  and  when  the  same  was  put  into 
such  post-office;  to  which  record  they  were  required  to  sign 
their  names,  and  to  give  to  the  person  paying  the  costs  of  the 
protest,  a  certificate,  under  the  hand  and  seal  of  office,  of  the 
matters  and  things  so  required^  to  be  entered  of  record.  The 
section  further  enacts  that  upon  the  death  or  removal  out  of 
the  state  of  such  notary  public  or  justice  of  the  peace,  such 
record  shall  be  deposited  in  the  clerk's  office  of  the  county  in 
which  he  last  resided.  By  Section  12,  the  notary  or  justice, 
when  called  to  give  evidence  upon  the  subject  of  such  protest 
and  notice,  may  refer  to  his  record  for  his  own  satisfaction ; 
and  if  it  be  made  to  appear  that  the  notary  or  justice  is  dead 
or  has  removed  out  of  the  state,  or,  after  diligent  inquiry,  his 
place  of  residence  cannot  be  discovered,  then  the  record  so 
deposited  in  the  clerk's  office,  or  a  copy  thereof,  certified  by 
said  clerk  under  his  seal  of  office,  shall  be  received  as  compe- 
tent evidence  of  the  matters  contained  in  said  record. 

By  the  twentieth  section  of  the  act  concerning  evidence  {Re- 
vision, "p.  381),  the  certificate  of  a  notary  public  of  this  state, 
or  of  any  other  state  or  territory  of  the  United  States,  under 
his  hand  and  official  seal,  accompanying  any  bill  of  exchange 
or  promissory  note  which  has  been  protested  by  such  notary 
for  non-acceptance  or  non-payment,  is  made  "  competent  and 
conclusive  evidence  of  the  official  character  of  said  notary, 
and  also  of  the  facts  therein  certified,  as  to  the  presentment 
and  dishonor  of  such  bill  or  note,  and  of  the  time  and  manner 
of  giving  or  sending  notice  of  dishonor  to  the  parties  to  such 
bill  or  note ;"  provided  the  party  offering  the  same  shall  have 
annexed  a  copy  of  such  certificate  to  his  declaration,  demand, 
or  other  pleading;  with  further  jjroviso,  that  if  the  other 
party  shall  give  notice,  in  the  manner  specified,  that  he 
intends  to  dispute  the  fact  of  presentment  or  notice  of  dis- 
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honor,  that  then  such  certificate  shall  not  be  made  evidence 
by  the  said  section,  and  the  facts  necessary  to  fix  his  liability 
shall  be  established  by  proof,  as  required  before  the  act  was 
passed. 

These  enactments  have  effected  a  radical  change  in  the 
rules  of  evidence  in  actions  on  inland  bills  of  exchange  and 
promissory  notes.  They  should  be  so  construed  as  to  limit 
their  operation  to  cases  plainly  within  the  legislative  intent. 
In  both  instances,  the  intent  is  clearly  expressed.  The  record 
of  the  resident  notary  or  justice  is  to  contain  a  statement  of 
facts — the  time,  place,  and  upon  whom  demand  was  made ;  a 
copy  of  the  notice  of  non-payment,  how  served,  and  when, 
and,  if  sent,  the  })artieular  manner  in  which  it  was  sent.  The 
certificate,  whether  it  be  of  a  foreign  or  resident  notary,  is 
also  to  state  facts — the  facts  as  to  presentment  and  dishonor, 
and  of  the  time  and  manner  of  giving  or  sending  notice.  In 
either  case,  the  record  or  certificate  is  only  evidence  of  such 
facts  within  the  provision  of  the  statute  as  are  certified  to. 

In  the  present  case,  the  certificate  of  the  notary,  accom- 
panying the  note,  states  that,  on  the  30th  of  December  (the  date 
of  the  maturity  of  the  note),  at  the  request  of  the  holders, 
he  presented  the  same  to  the  cashier  of  the  First  National 
Bank  of  Hightstown,  at  their  banking-house  (where  the 
same  was  payable),  and  demanded  of  him  payment  of  the 
same,  to  which  he  replied,  he  would  not  pay  the  same,  pay- 
ment being  stopped  by  the  maker ;  "  wherefore,"  he  con- 
tinues, "  I  duly  gave  notice  to  the  endorsers  of  the  non-pay- 
ment thereof." 

The  certificate  is  in  conformity  to  the  statute,  in  stating 
the  presentment  and  dishonor,  and  is  competent  evidence  of 
those  facts,  but  does  not  comply  with  the  statute  with  respect 
to  notice  of  dishonor.  It  does  not  state  the  time  and  manner 
of  giving  or  sending  notice.  It  was  not  competent  evidence 
as  proof  of  notice  to  the  endorser. 

Proof  that  notice  of  protest  was  given,  without  proof  of 
its  contents,  is  prima  facie  evidence  of  sufficient  notice.  The 
notice   being   in    the    endorser's   possession,  and   within  his 
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power  to  produce,  will  be  presumed  to  have  been  in  due 
form,  in  the  absence  of  evidence  to  the  contrary.  But,  with 
respect  to  the  time  and  manner  of  giving  or  sending  notice, 
there  is  no  presumption  against  the  endorser.  To  hold  him 
liable  on  the  contract  of  endorsement,  it  is  necessary  to  show, 
positively,  that  notice  was  given  or  sent  at  the  proper 
time,  or  to  establish  a  clear  case  of  waiver.  Burgess  v.  Viee- 
land,  4  Zab.  71 ;  Sussex  Bank  v.  Baldioin,  2  Harr.  487.  As 
was  said  by  Dayton,  J.,  in  the  case  last  cited,  when  speaking 
of  the  time  of  giving  notice,  "  There  is  nothing  wherein 
greater  strictness  is  required  than  on  this  point.  It  is  laid 
down  that  notice  of  non-payment  cannot  be  left  to  inference, 
without  positive  proof." 

The  general  rule  is,  that  notice,  when  sent  by  mail,  must 
be  placed  in  the  post-office  in  season  to  go  by  the  mail  of  the 
day  after  dishonor — that  closes  after  the  commencement  of 
usual  business  hours,  allowing  a  reasonable  time,  in  such 
business  hours,  for  preparing  and  posting  the  notice.  Burgess 
V.  Vreeland,  4  Zab.  71.  Inability  to  find  the  endorser  or 
ascertain  his  residence,  will  excuse  delay  in  giving  or  sending 
notice,  provided  reasonable  diligence  be  used  in  endeavoring 
to  ascertain  his  residence,  and  notice  be  given  in  a  reasonable 
time  after  the  same  is  ascertained,  or  be  sent  by  the  proper 
mail  of  the  next  day  after  the  information  is  received. 
Winans  v.  Davis,  3  Hcirr.  276  ;  Woodruff  v.  Daggett,  Spencer 
526  ;  Hordand  v.  Adrain,  1   Vroom  41. 

The  notice  must  be  directed  to  the  endorser  at  the  post- 
office  nearest  his  residence,  or  at  which  he  usually  resorts  for 
his  letters.  Hazelton  Coal  Co.  v.  Eyerson,  Spencer  129.  But 
when  the  residence  of  the  endorser  is  not  known,  and  notice 
is  sent  after  diligent  inquiry,  in  accordance  witii  information 
on  that  subject,  such  as  a  prudent  business  man  would  act 
upon,  it  is  sufficient,  though  the  information  be  incorrect. 
Chapman  v.  Lipscombe,  1  Johns.  291 ;  Bank  of  Utlca  v.  David- 
son, 5  Wend.  587;  Bank  of  Utica  v.  Bender,  21  Wend.  643; 
Carroll  v.  Upton,  2  Sandf  S.  C.  171  ;  Harris  v.  Robinson,  4 
How.  [U.S.)  336;  Lambert   v.    Chisel  in,  9  Hoio.  552.     By 
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statute,  in  certain  cases,  provision  is  made  for  directing  notices 
to  an  endorser  at  the  place  where  the  note,  check,  draft,  or  bill 
of  exchange  is  payable,  when,  "  from  the  best  information^ 
obtained  from  diligent  inquiry,  the  endorser  is  reputed  to 
reside  or  have  a  place  of  business  "  there.  Revision,  p.  690, 
§  16. 

What  is  "reasonable  diligence,"  or  "diligent  inquiry,"  or 
"reasonable  information,"  is  a  mixed  question  of  law  and 
fact,  depending  on  the  circumstance  of  each  particular  case. 
It  was  not  contemplated  by  the  legislature  that  these  ques- 
tions should  be  decided  by  the  notary,  whose  conduct,  in 
most  cases,  will  enter  largely  into  the  circumstances  on  which 
the  regularity  of  his  proceedings  depends.  The  language  of 
the  act,  as  well  as  public  policy,  forbid  it.  The  certificate 
of  the  notary  comes  in  the  place  of  his  testimony.  It  must 
state  the  facts  upon  which  the  court  or  jury  is  to  decide 
whether  the  liability  of  the  endorser  has  been  fixed. 

It  was  contended  that  objection  to  the  competency  or  suffi- 
ciency of  the  certificate  as  evidence,  could  not  be  taken  on- 
the  trial  of  the  appeal,  the  defendant  not  having  given  notice^ 
on  the  return  day  of  the  summons,  or  the  day  after,  that  he 
intended  to  dispute  the  fact  of  due  notice  of  dishonor,  and 
not  having  taken  the  point  before  the  justice.  It  was  not 
necessary  that  he  should  do  either.  Annexing  a  copy  of  the 
certificate  to  the  declaration  or  demand,  did  not  make  it  evi- 
dence, or  give  it  effect  beyond  that  prescribed  by  the  statute. 
The  statute  makes  it  evidence  only  of  the  facts  therein  certi- 
fied, as  to  the  presentment  and  dishonor,  and  the  time  and 
manner  of  giving  or  sending  notice.  If  the  certificate  be 
defective  in  either  particular,  objection  to  the  substance  of 
the  proof  may  be  made,  though  no  notice  has  been  given  by 
the  defendant. 

On  appeal,  the  cause  is  tried  de  novo,  by  the  Court  of 
Common  Pleas,  on  its  merits.  Evidence  admitted  or  excluded 
by  the  justice  must  be  passed  upon  by  the  Common  Pleas, 
if  offered,  and  judgment  be  given  upon  the  proof  made,  the 
same  as  if  the  cause  had   originallv   been   brought  in  that 
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court.  Maii'in  v.  Thompson,  5  H^ilsL  142;  Sherron  v.  Hum- 
phreys, 2  Green  217;  Ryerson  w.  Marseillis,  1  Harr.  450; 
Ramsey  v.  Dumars,  4  i/a/r.  66  ;  Vtninoy  v.  Givens,  3  Za6. 
201.  Only  objections  which  go  to  the  form  of  the  remedy, 
without  questioning  the  right  of  the  plaintiff  to  recover,  are 
waived  by  the  failure  to  present  them  before  the  justice. 
Jaques  v.  Hulit,  1  Harr.  38 ;  Steward  v.  Sears,  7  Yroom 
173. 

Judgment  reversed,  with  costs. 


BENEDICT  V.  HOWELL. 


1.  What  a  state  of  the  case,  sent  up  by  the  judge  of  the  District  Court  of 
the  city  of  Newark,  to  the  Court  of  Common  Pleas,  shall  contain,  will 
depend  on  the  nature  of  the  legal  decision  to  be  reviewed.  If  the  ob- 
jection is  to  the  rejection  or  aduiission  of  evidence,  the  state  of  the  case 
should  comprise  so  much  of  tlie  case  and  of  the  prior  evidence  as  will 
fairly  present  the  legality  of  tiie  judge's  ruling.  If  the  case  be  tried 
by  a  jury,  and  exception  has  been  taken  to  tlie  charge,  it  should  con- 
tain so  much  of  the  evidence  as  will  submit  to  the  Court  of  Common 
Pleas  the  propriety  of  the  instructions  given.  If  it  be  tried  by  the 
judge,  and  the  complaint  is  of  the  legal  principles  on  which  the  issue 
was  decided,  it  should  contain  only  the  facts  as  found  by  the  judge — 
his  determination  in  that  respect  being  final. 

2.  If  the  judge  refuses  to  make  and  sign  a  state  of  the  case,  he  may  be 
compelled  to  do  so  by  mandamus ;  and  if  a  state  of  the  case  has  been 
made  and  signed,  but  is  defective,  the  Court  of  Common  Pleas  may 
require  the  judge  to  certify  in  relation  to  such  matters  wherein  the 
state  of  the  case  is  found  to  be  deficient,  and  his  return  to  a  rule  to 
certify  will  be  conclusive.  Neither  this  court,  on  mandamus,  nor  the 
Court  of  Common  Pleas,  on  an  alleged  defect  in  the  case  stated,  will 
take  affidavits  of  what  occurred  in  the  District  Court,  and  compel  the 
judge  to  embody,  in  his  certificate  of  the  case,  the  facts  so  a-'certained. 

3.  A  writ  of  mandamus  will  lie  to  the  judges  of  an  inferior  court  to  seal 
a  bill  of  exceptions,  but  not  to  settle  it  in  a  particular  way.  The 
writ  when  issued  will  be  in  the  alternative  form,  quod  si  ita  est,  and  if 
it  be  returned  quod  non  ita  est,  it  is  sufficient. 

4.  Where  the  thing  in  issue,  on  an  application  for  a  mandamus,  relates  to 
a  matter  with  respect  to  which  an  inferior  court  or  special  tribunal  is, 
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by  law,  invested  with  a  discretionary  power  to  decide  questions  of  law 
or  to  ascertain  matters  of  fact,  the  court  will  not,  by  proceedings  by 
mandamus,  usurp  the  power  to  dictate  how  the  discretion  shall  be  ex- 
ercised, or  to  decide  what  conclusions  of  law  or  of  fact  shall  be  reached. 


On  rule  to  show  cause  why  a  mindamus  shoukl  not  issue. 

Argued  at  November  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Knapp. 

For  the  rule,  John  A.  Cobb. 
Contra,  F.  W.  Stevens. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  A  mrnuJamus  is  applied  for  in  this  case,  to  be 
directed  to  the  judge  of  the  first  District  Court  of  the  city  of 
Newark,  commanding  him  to  send  up  to  the  Court  of  Com- 
mon Pleas  of  the  county  of  Essex,  a  statement  of  the  case  in 
the  said  cause. 

District  Courts  in  the  city  of  Newark  were  established  by 
the  act  of  1 873.     Acts,  1873,  p.  245. 

By  Section  11,  it  is  provided  that  the  cause  may  be  tried 
by  the  judge  or  by  a  jury,  and  the  determination  of  the  judge, 
or  the  verdict  of  the  jury,  is  made  final  and  conclusive  upon 
questions  of  fact,  except  that  power  is  given  to  the  judge,  for 
good  cause,  to  set  aside  the  verdict  of  the  jury  and  grant  a 
new  trial.  By  Section  12,  provision  is  made  for  a  review  of 
the  decisions  of  the  court  on  points  of  law,  and  upon  the  ad- 
mission or  rejection  of  evidence.  No  appeal  is  given  upon 
the  facts.  If  the  Court  of  Common  Pleas,  on  the  hearing  of 
the  appeal,  finds  errors  in  law,  the  cause  is  sent  back,  either 
for  a  new  trial,  or  for  judgment  in  conformity  with  its  opinion, 
according  to  the  circumstances  of  the  case.  Guerin  v.  Mod- 
well,  8  Vioom  71. 

The  mode  of  prosecuting  an  appeal  is  provided  for  in  Sec- 
tions 13  and  14.     It  shall  be  upon  a  case  agreed  upon  by 
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both  parties  or  their  attorneys,  and  if  they  cannot  agree,  the 
judge,  on  being  applied  to,  shall  settle  the  case  and  sign  it, 
and  the  cause  is  heard  by  the  Court  of  Common  Pleas  on  the 
case  so  agreed  on  or  stated. 

What  the  state  of  the  case  shall  contain,  will  depend  on  the 
nature  of  the  legal  decision  to  be  reviewed.  If  the  objection 
is  to  the  rejection  or  admission  of  evidence,  the  state  of  the 
case  should  comprise  so  much  of  the  case  and  of  the  prior 
evidence  as  will  fairly  present  the  legality  of  the  judge's 
ruling.  If  the  case  be  tried  by  a  jury,  and  exception  has 
been  taken  to  the  charge,  it  should  contain  so  much  of  the 
evidence  as  will  submit  to  the  Court  of  Common  Pleas  the 
propriety  of  the  instructions  given.  If  the  case  be  tried  by 
the  judge,  and  the  complaint  is  of  the  legal  principles  on 
which  the  issue  was  decided,  it  should  contain  only  the  facts 
as  found  by  the  judge — his  determination  in  that  respect 
being  final. 

If  the  judge,  on  a  disagreement  of  the  attorneys,  refuses  to 
make  and  sign  a  state  of  the  case,  he  may  be  compelled  to 
perform  that  duty  by  this  court  by  writ  of  mandamus,  and  if 
a  state  of  the  case  has  been  made  and  signed,  but  it  appears 
to  be  defective,  the  Court  of  Common  Pleas,  as  a  court  of  re- 
view, may,  in  analogy  with  the  practice  of  this  court  on  cer- 
tiorari, require  the  judge  to  certify  in  relation  to  such  matters 
wherein  the  state  of  the  case  is  found  to  be  deficient,  and  his 
certificate  so  made  will  be  part  of  the  case  on  which  the  al- 
leged errors  will  be  heard. 

But  neither  this  court,  on  an  application  for  a  mandamus, 
nor  the  Court  of  Common  Pleas,  on  an  alleged  defect  in  the 
case  stated,  can  take  affidavits  and  determine  what  occurred  in 
the  District  Court,  and  compel  the  judge  to  embody  the  in- 
formation so  obtained  in  his  certificate  of  the  case. 

The  general  rule  is,  that  a  mandamus  will  be  issued  to  a 
court  or  judicial  tribunal,  only  to  direct  the  court  to  proceed, 
but  not  to  direct  it  how  to  proceed,  or  what  particular  judg- 
ment to  give.  Eoherts  v.  Holsworth,  5  Halst.  57  ;  Squier  v. 
Gale,  1  Halst.  157.     To  this  general  rule  there  is  an  excep- 
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tiou  in  cases  where  the  thing  sought  to  be  commanded  is  one 
that  the  court  to  which  the  writ  is  sent  has  no  discretion  to 
refuse,  as,  for  instance,  to  compel  the  giving  of  judgment  on  a 
verdict  where  the  court  has  no  power  to  set  aside  the  verdict^ 
or  to  award  execution  on  a  judgment  where  the  court  has  no 
power  to  withhold  it.  Cortehjou  v.  Ten  Eyck,  2  Zab.  45 ; 
Terhune  v.  Barcalow,  6  Haht.  38  ;  Lavid  v.  Abrahams,  3 
Green  22.  The  use  of  the  writ  to  compel  the  Court  of  Com- 
mon Pleas  to  restore  an  appeal,  has  been  supposed  to  be  in 
violation  of  this  general  rule.  But  as  was  said  by  Chief  Jus- 
tice Ewing,  in  Roberts  v.  Holdsworth,  and  Justice  Dayton, 
in  Stout  V.  Hopping,  2  Harr.  472,  the  command  to  restore  the 
appeal  is  in  effect  nothing  more  than  ordering  the  court  to 
proceed  to  try  the  cause,  without  directing  the  manner  in 
which  they  should  proceed. 

The  principle  which  underlies  all  the  cases  and  governs  the 
courts  in  the  use  of  the  writ  of  mandamus,  is,  that  where  the 
thing  in  issue,  on  an  application  for  the  writ,  relates  to  a  mat- 
ter with  respect  to  which  an  inferior  court  or  special  tribunal 
is,  by  law,  invested  with  a  discretionary  power,  or  with  the 
jurisdiction  to  decide  questions  of  law  or  to  ascertain  matters 
of  fact,  the  court  will  not,  by  proceedings  by  mandamus, 
usurp  the  power  to  dictate  how  the  discretion  shall  be  exer- 
cised, or  to  decide  what  conclusions  of  law  or  of  fact  shall  be 
reached. 

A  mandamus  will  not  lie  to  an  inferior  court  to  compel  it 
to  receive  a  plea,  [Anonymous,  2  Haht.  160 ; )  or  to  set  aside 
a  judgment  and  grant  a  new  trial,  [Squier  v.  Gale,  1  Halst. 
157  ;)  or  to  vacate  a  rule  setting  aside  an  execution,  (  Vander- 
veer  v.  Conover,  1  Harr.  271  ;)  or  to  record  the  return  of  a 
road,  which  had  been  set  aside  for  alleged  defects,  {Stout  v. 
Hopping,  2  Harr.  471,)  though  the  decision  be  erroneous. 
Nor  will  it  i'ssue  to  alter  the  minutes  of  a  verdict  according  to 
the  fact,  or  to  cancel  an  alteration  in  such  minutes,  on  a  rep- 
resentation that  the  verdict  was  erroneously  entered.  The 
King  v.  Heioes,  3  Ad.  &  El.  725.  It  will  not  lie  to  compel 
a  judge  or  a  court  to  accept  a  bond  which  has  been  passed 
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upon  and  adjudicated  to  be  insufficient.  High  on  Extraordi- 
nary Remedies,  §  164.  Other  instances  in  which  the  courts 
have  declined  to  control,  by  the  use  of  this  writ,  those  in 
whom  authority  is  vested  to  detcrnune  or  give  judgment,  by 
directing  in  what  manner  their  duties  shall  be  performed,  will 
be  found  in  the  notes  to  Fish  v.  Weatherwax,  2  Johns.  Cas. 
217,  218,  §  14,  V. 

A  writ  of  mandamus  will  lie  to  the  judges  of  a  court  to  seal 
a  bill  of  exceptions,  but  not  to  settle  it  in  a  particular  way» 
The  writ  when  issued  w'ill  be  in  the  alternative  form,  quod 
si  ita  est,  and  if  it  be  returned  quod  non  ita  est,  it  is  sufficient. 
Sikes  V.  Ransom,  6  Johns.  279  ;  Delavan  v.  Boardman,  5  Wend. 
132,  note  ;  Ex  parte  Tweed,  1  Hun  [N.  Y,  Supreme  Court,) 
252  ;  High  on  Extraordinary  Remedies,  §  202. 

In  the  present  case,  the  attorneys  having  disagreed,  the 
judge,  on  being  applied  to,  made  out  a  state  of  the  case  and 
signed  it.  This  state  of  the  case  was  filed  with  the  clerk  of 
the  Court  of  Common  Pleas,  and  purports  to  contain  the  facts 
established  before  him.  If  the  state  of  the  case  was  defective, 
the  remedy  of  the  party  was  by  application  to  the  Court  of 
Common  Pleas  for  a  rule  on  the  judge  to  certify  the  omitted 
facts.  On  such  rule,  his  return  will  be  conclusive,  and  can- 
not be  contradicted  by  affidavits.  Scott  v.  Beatty,  3  Zab.  256  ; 
Paterson  and  Rarnapo  R.  R.  Co.  v.  Acherman,  4  Zuh.  535. 

But  waiving  all  reference  to  the  form  of  this  proceeding — 
under  the  facts  as  disclosed  by  the  depositions  taken  under 
this  rule — the  state  of  the  case  made  and  signed  by  the  judge, 
contained  all  that  was  necessary  to  be  inserted  in  it.  The 
cause  being  tried  before  the  judge,  without  a  jury,  and  the 
complaint  being  of  the  legal  principles  on  which  the  case  was 
decided,  and  not  of  the  illegal  admission  or  rejection  of  evi- 
dence, the  state  of  the  case  shoidd  contain  only  the  facts  found 
by  the  judge,  and  not  the  testimony  before  him. 

Furthermore,  the  testimony  alleged  to  have  been  omitted, 
was  irrelevant  and  illegal. 

The  suit  was  brought  against  the  prosecutor,  on  book  ac- 
count, to  recover  for  goods  sold  and  delivered.     The  contro- 
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versy  was  whether  the  sale  was  to  the  prosecutor  or  to  his 
father.  The  account  had  been  assigned  to  one  William  A. 
Perry,  and  the  action  was  in  the  name  of  Howell,  to  the  use 
of  Perry.  The  omitted  testimony  was,  that  Howell,  "when 
it  came  to  his  knowledge  that  the  account  had  been  assigned, 
said  it  was  a  mistake — that  it  ought  not  to  have  been  as- 
signed." 

Perry,  as  assignee,  succeeded  only  to  "the  rights  of  his  as- 
signor, and  every  defence  relating  to  the  original  credit  which 
could  have  been  made  against  Howell,  was  equally  available 
affainst  him.  Whether  the  account  had  or  had  not  been  as- 
signed,  was  immaterial.  If  the  testimony  could  be  supposed 
to  be  of  any  consequence  in  depriving  Perry  of  his  rights  as 
assignee,  it  was  illegal.  Howell  having  assigned  the  account, 
could  not  defeat  or  impair  the  assignment  by  subsequent  dec- 
larations. The  rights  of  an  equitable  assignee  will  be  pro- 
tected in  a  court  of  law.  Henry  v.  Milham,  1  Green  266  ; 
Sloan  v.  Sommers,  2  Green  509. 

The  rule  to  show  cause  should  be  discharged,  with  costs. 
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1.  Tlie  ancient  rnle  of  the  common  law,  that  it  was  of  the  essence  of  a 
liighway  tliat  it  should  be  laid  to  a  market  town,  or  from  town  to 
town,  and  be  a  tliorou<;lifare  having  no  terminus  a  quo  or  lerminus  ad 
quern,  has  been  overruled.  It  is  now  not  essential  to  a  highway  tliat 
it  be  a  thoroughfare.  If,  in  fact,  it  is  open  and  common  to  all  the 
public,  it  is  a  public  highway,  without  regard  to  the  place  of  its  ter- 
mination. 

2.  A  roa^  may  be  laid  out  as  a  public  road,  under  our  statute,  though  it 
have,  at  one  end,  no  outlet,  and  terminate  on  private  property. 

3.  The  fourth  section  of  the  act  concerning  roads,  which  ])rovides  for 
laying  private  roads,  does  not  limit  the  puijlic  right  of  laying  public 
roads.  Its  purpose  is  solely  to  provide  a  means  for  private  individu- 
als to  obtain  access  to  highways,  under  circumstances  in  which  a 
public  road  might  not  be  deemed  necessary. 
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The  jurisdiction  to  determine  whether  the  public  road  applied  for  is 
necessary  for  public  convenience,  is  lodged  exclusively  in  the  survev- 
ors  of  the  highways,  and  the  power  to  review  their  determination  is 
conferred  exclusively  on  the  freeholders  Avho  shall  be  appointed  to 
review  their  proceedings. 

The  Court  of  Common  Pleas  has  jurisdiction  to  determine  whether 
the  proceedings  have  been  conducted  in  compliance  with  the  statute, 
and  may  set  aside  the  report  of  the  surveyors,  or  the  certificate  of 
the  freeholders,  for  non- conformity  with  the  requirements  of  the 
statute,  or  illegality  in  matter  of  substance,  but  it  cannot  review  the 
judgment  of  the  surveyors  in  determining  that  a  public  road  was 
necessary,  and  set  aside  their  return,  on  the  ground  of  error  in  judg- 
ment. 


On  certiorari  to  the  Burlington  Pleas. 

Argued  at  November  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Ivnapp. 

For  the  prosecutor,  F.  Voorhees. 

Contra,  Garrit  8.  Cannon. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Application  for  a  public  road,  in  the  town- 
ship of  Mansfield,  in  the  county  of  Burlington,  having  been 
made  by  ten  or  more  freeholders  and  residents  in  said  county, 
surveyors  were  appointed  to  lay  out  such  road.  The  road 
applied  for  is  described  as  beginning  "  at  a  stake  standing  on 
the  easterly  side  of  a  road  leading  from  the  main  street,  in 
the  village  of  Columbus,  to  the  Columbus  canning-house," 
and  as  ending  "at  a  stake  in  Bishop  &  Page's  coal  and 
lumber-yard,  near  the  easterly  line  of  the  Kinkora  and 
Springfield  railroad." 

The  surveyors  having  laid  out  the  road  applied  for  as  a 
public  road,  on  the  coming  in  of  their  report,  the  Court  of 
Common  Pleas  was  applied  to,  to  set  aside  the  return,  on  two 
grounds : 

First.  That  the  appointment  of  surveyors  to  lay  out  the 
road  applied  for  as  a  public  road,  was  illegal,  and  not  author- 
ized by  law. 
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Second.  That  the  road  so  applied  for,  and  attempted  to  be 
laid  out,  was  a  private  road,  and  not  a  public  road. 

The  testimony  of  the  witnesses,  which  had  been  given 
before  the  surveyors,  tending  to  show  that  the  road,  when 
opened,  would  only  be  used  by  such  persons  as  might  have 
occasion  to  transact  business  at  Bishop  &  Page's  coal  and 
lumber-yard,  was  used  before  the  court  on  the  hearing  of  the 
application. 

The  court  having  refused  to  set  aside  the  return  of  the 
surveyors,  this  writ  of  certiorari  was  sued  out. 

The  objection  that  the  road,  as  applied  for,  was  not  a 
public  road,  is  founded  on  the  fact  that  its  terminus  is  on 
private  property. 

The  ancient  doctrine  of  the  common  law,  that  it  was  of 
the  essence  of  a  highway  that  it  should  lead  to  a  market 
town,  or  from  town  to  town,  and  be  a  thoroughfare  having 
no  terminus  a  quo  or  terminus  a.d  quern,  has  been  overruled. 
It  is  not  essential  to  a  public  highway  that  it  be  a  thorough- 
fare. It  may  be  a  cid  de  sac.  If,  in  fact,  it  be  common  to 
all  the  public,  it  is  a  public  highway,  without  regard  to  the 
place  of  its  termination.  Rughy  Charity  v.  Merriweather, 
11  East  375,  n;  Bateman  v.  Bluck,  18  Q.  B.  870;  Camp- 
bell v.  Lang,  28  Eng.  L.  and  Eq.  30.  A  road  may  be  law- 
fully laid  out  or  dedicated  to  public  use  as  a  highway,  though 
it  have,  at  one  end,  no  outlet,  and  abut  on  private  property. 
People  V.  Kingman,  24  N.  Y.  560 ;  People  v.  Van  Alstyne, 
3  Keyes  35. 

By  the  act  of  1760,  provision  was  made  for  laying  out 
public  roads  "  from  one  town  or  division  to  another,  or  to 
any  public  landing-place,  market,  or  mill,  or  from  any  town  to 
the  king's  highway."  2  Nerill  346,  §  3.  Under  this  act,  only 
such  roads  could  be  laid  out  as  public  roads  as  came  within 
this  description.  But  this  restriction  on  the  power  to  create 
highways,  was  removed  by  the  act  of  1774,  to  continue  in 
force  for  three  years.  AUinson  387,  §  3.  By  this  last  statute, 
when  any  persons,  not  less  than  ten  in  number,  being  free- 
holders, should  think  a  public  road  to  be  necessary  in  any 
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city,  township,  or  precinct  where  they  dwell,  or  in  either  of 
the  cities,  townships,  or  precincts  next  adjoining,  they  were 
authorized  to  apply  to  surveyors  to  lay  the  same.  By  the 
act  of  1792,  jurisdiction  over  the  subject  was  first  given  to 
the  Court  of  Common  Pleas.  Acts,  1792,  p.  815.  By  this 
act,  it  was  enacted  that  when  any  persons  who  are  freehold- 
ers, and  not  less  than  ten  in  number,  shall  think  a  public 
road  necessary  *  *  *  in  any  part  of  the  county  in  which 
they  dwell,  such  persons  shall  apply,  in  writing,  to  the 
Inferior  Court  of  Common  Pleas  of  said  county ;  upon  such 
application  being  made,  the  said  court  was  required  to  ap- 
point six  of  the  surveyors  of  the  highways  of  said  county 
to  act  in  the  premises.  This  provision,  with  some  verbal 
'changes,  was  re-enacted  in  1799  {Pat.  387,  §  3,)  and,  in  sub- 
stance, is  in  force  at  the  present  time.  Revision,  jp.  718,  §  1. 
Under  this  legislation,  public  roads  may  be  laid  out  any- 
where in  the  state,  where  public  necessity  or  convenience 
requires  it. 

It  was  contended  that,  under  the  statute,  a  road  which  has 
a  terminus  on  private  property,  must  necessarily  be  a  private 
road,  and  be  laid  out  under  the  fourth  section  of  the  act,  and 
opened  and  worked  at  private  expense.  This  argument,  it 
will  be  borne  in  mind,  denies  the  power  of  the  public  to 
provide  highways  having  such  a  terminus,  without  regard  to 
the  public  convenience  that  would  be  promoted  thereby, 
rather  than  the  propriety  of  the  exercise  of  the  power  in  this 
particular  instance.  It  is  not  an  unfrequent  occurrence  that 
streets  are  opened  and  dedicated,  and  become  public  highways 
by  acceptance,  which  have  a  termination  on  private  property ; 
or  streets  are  laid,  under  public  authority,  so  far  as  the 
growth  of  improvements  extend,  or  leading  into  public 
squares,  beyond  which  there  is  no  exit.  Roads  are  sometimes 
laid  to  cemeteries,  or  depots,  or  to  waters  not  navigable — in 
fact,  where  there  is  no  passage  beyond — or  into  the  country, 
so  far  as  it  is  practicable  to  go,  because  of  the  interposition 
of  some  natural  barrier,  as  a  mountain,  which  prevents  its 
further  extension,  or  because  the  growth  and  development  of 
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the  locality  do  not  require  the  further  construction  in  the 
present.  To  deny  that  these  ways  are  public  highways, 
would  be  contrary  to  the  settled  doctrine  of  the  courts  of 
this  state ;  and  to  hold  that  they  might  not  be  obtained  by 
the  public,  under  the  road  act,  would  lead  to  great  incon- 
venience, and  be  an  unwarrantable  restriction  of  the  comj^re- 
hensive  language  of  the  first  section  of  the  act. 

The  fourth  section  of  the  act  which  provides  for  laying 
private  roads,  was  not  intended  to  limit  the  public  right  of 
laying  public  roads.  Its  purpose  is  solely  to  provide  the 
means  for  private  individuals  to  obtain  access  to  and  from 
public  highways  under  circumstances  in  which  a  public  road 
might  not  be  deemed  necessary. 

There  is  no  legal  disability  on  the  public  to  have  public 
highways  in  this  state  wherever  public  necessity  requires  it, 
or  public  convenience  would  be  promoted ;  and,  upon  the 
presentation  of  an  application  by  the  requisite  number  of 
freeholders — the  requirement  of  the  statute,  as  to  notice, 
being  complied  with — it  is  the  duty  of  the  court  to  make  the 
appointment  of  surveyors,  that  the  necessity  for  a  public 
road  may  be  inquired  into. 

In  the  present  case,  the  application  and  proceedings  in  con- 
nection therewith,  were  in  compliance  with  the  statute,  and 
the  court  had  no  discretion  to  refuse  to  make  the  appoint- 
ment. 

The  jurisdiction  to  determine  whether  the  public  road 
applied  for  is  necessary  for  public  convenience,  is  lodged 
exclusively  in  the  surveyors,  in  the  first  instance.  They  are 
"  to  view  the  premises,  and  may,  if  they  shall  think  it  neces- 
sary," lay  out  the  road.     Revision,  p.  721,  §  5. 

The  mode  of  reviewing  their  judgment  and  discretion  is 
also  specifically  pointed  out  by  the  statute.  Any  person 
thinking  himself  injured  or  aggrieved  by  the  action  of  the 
surveyors,  may  file  a  caveat,  which  shall  be  a  supersedeas  to 
further  proceedings  until  the  next  court ;  and  the  court, 
thereupon,  shall  appoint  six  of  the  chosen  freeholders  of  the 
county,  who  shall  view  the  premises  and  certify  to  the  court 
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wliether  the  said  layiuii"  out  was  necessary  and  usflul,  or 
unnecessary  and  injurious,  which  certificate  shall  be  final  and 
conclusive.  And  if  such  freeholders  neglect  to  certify,  the 
clerk  is  required,  by  order  of  the  court,  to  record  the  return 
of  the  surveyors,  and  the  road  so  laid  out  and  recorded  is 
declared  to  be  a  lawful  highway.     §  8. 

Throughout  the  whole  of  these  proceedings,  the  Court  of 
Common  Pleas  exercises  a  special  statutory  jurisdiction.  The 
court  is  under  a  duty  to  make  the  appointment  of  surveyors, 
if  the  application  is  in  conformity  witli  the  statute ;  and,  on 
the  filing  of  a  caveat,  the  appointment  of  freeholders  to 
review  the  action  of  the  surveyors,  is  equally  a  duty.  As  a 
court,  it  may  determine  wliether  the  proceedings  have  been 
conducted  according  to  the  directions  of  the  statute,  and  may 
set  aside  the  report  of  the  surveyors,  or  the  certificate  of  tlie 
freeholders,  for  non-conformity  with  tlie  statutory  require- 
ments, or  illegality  in  matter  of  substance.  I^tate  v.  Conover, 
2  Halst.  203.  But  the  jurisdiction  to  determine  whether  the 
laying  out  of  the  road  applied  for  as  a  public  road  is  neces- 
sary, is  conferred  on  the  surveyors  exclusively,  and  the  power 
to  review  their  determination  is  lodged  exclusively  in  the 
freeholders  who  shall  be  delegated  to  review  their  action. 
Unless  the  decision  of  the  surveyors  as  to  the  necessity  of 
laying  the  road  as  a  i)ublic  road,  shall  be  reversed  by  the 
freeholders,  the  return  of  the  surveyors  is  to  be  recorded,  and 
the  road  becomes  a  public  highway. 

The  court  very  properly  refused  to  review  the  judgment 
of  the  surveyors  in  this  respect,  upon  the  facts  which  tiiey 
had  considered. 

The  surveyors  had  before  them  the  testimony  of  witnesses, 
which  is  contained  in  the  printed  book,  and,  in  addition 
tliereto,  a  petition  asking  for  the  road,  and  representing  that 
the  laying  of  it  would  be  for  the  public  good,  signed  by  two 
hundred  and  thirty  of  the  residents  of  the  township. 

If  the  surveyors  erred  in  judgment,  in  deciding  that  a 
public  road  was  necessary,  a  review  of  their  decision  was 
obtainable  only  by  means  of  the  appointment  o\'  freeholders. 

Vol.  X.  Q 
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The  other  reasons  assigned  for  reversal  had  been  consid- 
ered, and  found  to  be  untenable. 

The  proceedings  of  the  Court  of  Common  Pleas  should  be 
affirmed,  with  costs. 


TRAPHAGEN  v.  THE  TOWN.SHIP  OF  WEST  HOBOKEN. 

1.  When  an  inferior  tribunal  fiiils  to  pursue  the  provisions  of  a  legishi- 
tive  grant  and  to  keep  within  it,  the  right  of  this  court  to  review  the 
erroneous  proceedings  attaches,  and  it  is  beyond  the  power  of  the  law- 
maker to  arrest  the  employment  of  the  a|)propriale  writ  for  that  pur- 
pose. A  legislative  act  prohibiting  a  writ  of  certiorari  in  such  case,  is 
unconstitutional  and  void. 

2.  A  reasonable  tiu\e  may  be  limited  within  which  the  writ  in  such  case 
shall  be  sued  out. 

3.  Quere.  Whether  it  is  within  the  range  of  judicial  inquiry  to  deter- 
mine what  is  a  reasonable  time? 

4.  Where  tlie  provision  of  the  law  under  which  an  a.ssessment  is  made, 
is  unconstitutional,  the  right  of  the  legislature  to  limit  a  time  within 
which  a  crtioruri  shall  issue  to  review  it,  doubted. 


On  certiorari.     In  matter  of  widening  Palisade  avenue. 

Argued  at  November  Term,  1876,  before  Justices  Depuk, 
Yan  Syckel  and  Knapp. 

For  the  plaintiifs,  S.  B.  Ransom. 

For  the  defendants,  ./.  JJ.  Vrcdenhurgh. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  purpo.se  of  this  writ  is  to  review 
the  assessment  made  upon  the  lands  of  the  prosecutors,  in  the 
improvement  of  Palisade  avenue. 

The  defendants,  admitting  that  the  report  of  the  commis- 
sioners fails  to  certify  such  facts  as  are  essential,  under  the 
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•adjndic'ated  cases,  to  validate  their  proceedings,  rely  upon  a 
provision  contained  in  the  eighth  section  of  the  act  under 
which  the  improvement  was  projected,  {Lmrs,  1871,  p.  1029, 
§  8,)  "  that  no  certiorari  shall  be  allowed  or  granted  to  set 
aside  such  assessment  after  thirty  days  shall  have  elapsed 
from  the  date  of  the  confirmation  of  said  assessment,"  and 
they  move  to  dismiss  the  writ  in  this  case  as  improvidently 
granted  after  the  expiration  of  the  time  limited  by  this  act. 

The  power  of  the  legislature  to  restrain  this  court  in  the  use 
of  the  writ  of  certiorari  to  review  the  proceedings  of  special 
statutory  tribunals,  has  been  incidentally  discussed,  but  hith- 
erto has  not  been  directly  passed  upon. 

This  court,  under  the  ordinance  by  w4iich  it  was  established 
August  1st,  1751,  and  by  the  common  law,  being  vested  with 
all  the  common  law  jurisdiction  of  the  several  courts  of  King's 
Bench,  Common  Pleas  and  Exchequer,  in  England,  through 
which  it  derives  the  right  to  employ  all  the  remedial  writs 
which  belonged  to  Westminster  Hall,  in  the  exercise  of  their 
judicial  powers,  it  is  important  to  consider  how  far  the  English 
courts  were  circumscribed,  in  their  command  of  the  w^rit  of 
certiorari,  and  what  view  they  have  taken  of  restraining  leg- 
islation. 

In  Rex  V,  Reeve,  1  W.  Bl.  231,  where  the  statute  provided 
^'  that  the  judgment  below  should  be  final,  and  that  no  other 
<;ourt  should  interpose/'  Lord  Mansfield  held  that  this  lan- 
guage did  not  take  away  the  inherent  power  of  the  court  to 
issue  its  writ  of  certiorari,  if  the  action  complained  of  was 
in  derogation,  not  in  pursuance  of  the  law  upon  which  it 
rested. 

In  Queen  v.  The  Courts  of  CheUenham,  1  Q.  B.  467, 
I>ord  Denman  said :  "  It  is  perfectly  clear  that  the  pro- 
<:eedings,  such  as  those  wdiich  took  place  on  the  second  day, 
cannot  be  supported  in  this  court.  We  have  already  stated 
our  opinion  that  the  clause  which  takes  away  the  certiorari, 
does  not  preclude  our  exercising  a  superintendence  over  the 
proceeding  so  far  as  to  see  that  what  is  done  shall  be  in  pur- 
suance of  the  statute."     The   same  view  was  expressed  in 
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Queen  v.  Sheffield  Raihcni/,  11  Ad.  &  EL  194,  and  a  reference- 
to  the  cases  cited  in  these  books  Mill  show  that  the  rule 
adopted  bv  Lord  Mansfield  lias  been  adhered  to  with  mu<_-h 
uniformity. 

These  cases  arc  referred  to,  to  show  with  what  tenacity  the 
English  courts  clung  to  the  exc^rcise  of  this  writ,  although 
there  are  many  instances  in  which  tliey  were  compelled  to- 
yield  to  the  omnipotence  of  parliament,  when  the  writ  was 
denied  in  terms  which  left  no  room  for  judicial  interpretation. 
Their  right,  however,  to  send  this  writ  was  practically  unim- 
paired when  it  was  transmitted  to  us. 

No  one  will  question  the  general  proposition  that  the  Su- 
preme Court  of  this  state  originally  had  the  right,  through 
this  writ,  to  superintend  and  review  the  proceedings  of  all 
inferior  tribunals  not  proceeding  according  to  the  course  of 
the  common  law.  It  is  true  that  there  are  instances  in  which, 
prior  to  the  adoption  of  the  present  state  constitution,  hostile 
legislation  has  attempted  to  curtail  the  use  of  the  writ  of  eer- 
fiorari,  and  that  our  courts  have,  to  some  extent  at  least,  recog- 
nized the  right  of  legislative  interference. 

In  Vunch  v.  WJiorl,  1  Penn.  335,  notwithstanding  a  jti-o- 
vision  in  the  tenth  section  of  the  apprentice  act,  that  no  writ 
of  certiorari  should  be  allowed  to  remove  into  the  Supreme 
Court  any  proceeding  had  in  pursuance  of  that  act,  this  court 
held  that  it  was  competent  by  this  writ  to  determine  whether 
the  inferior  tribunal  had  exceeded  its  jurisdiction. 

In  Acl-erman  v.  Tai/lor,  3  Jlald.  305,  Chief  Justice  Ewing 
remarks  "  that  the  superintending  power  of  this  court,  and 
the  use  of  the  writ  of  certiorari  are  no  doubt  within  the  scope 
of  legislative  action,  and  may  be  restrained,  abridged,  and 
])erhaps,  abolished."  And  in  the  later  case  of  Aekerman  v 
Taylor,  4  Ilaht.  65,  the  same  learned  judge  expresses  the 
more  pronounced  opinion  that  "  the  jiowers  heretofore  con- 
fided to  this  court  may  unquestionably  be  abridged  or  taken 
away  by  the  authority  of  the  legislature."  In  both  these 
cases,  however,  the  legislative  interdiction  was  held  not  to  bar 
the  inquiry  whether  the  proceedings  below  had  been  in  pur- 
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suance  of  the  act,  or  whether  the  special  jurisdiction  had  been 
exceeded. 

But  it  must  be  observed,  that  bt  the  okl  constitution,  in 
force  at  the  time  of  these  adjudications,  the  court  of  last  re- 
sort was  the  only  one  which,  in  express  terms,  was  made  in- 
destructible bv  legislation,  and  in  view  of  the  broad  lauffuaoe 
used  by  this  eminent  jurist,  he  must  have  been  of  the  opinion 
that  the  other  courts  depended  for  their  continued  existence 
on  the  legislative  will.  Surely,  the  right  to  withhold  from 
them  the  power  to  use  the  writs  through  which  they  executes! 
their  functious,  implies  the  right  to  abolish  them. 

The  question  presents  itself  now  in  a  very  different  form, 
since  the  integrity  of  the  court  is  secured  by  the  fundamental 
law. 

By  force  of  Section  1  of  Article  XI.  of  the  new  constitu- 
tion, the  nature  of  the  Supreme  Court  can  be  altered  only  by 
;a  modification  of  the  constitution  itself.  Under  this  constitu- 
tional guarantee,  the  powers  which  inhered  in  the  court  at  the 
formation  of  the  constitution,  must  be  unassailable  by  legis- 
lation. 

Asserting  its  power  by  means  of  its  prerogative  writs,  that 
power  would  be  impaired  to  the  extent  that  it  is  restrained  in 
the  use  of  its  appropriate  process. 

The  right  to  deny  the  employment  of  one  writ,  involves 
the  right  to  deny  all,  and  this  would  practically  abolish  the 
court.  In  Hurriti  v.  Vaadervecr^  Executor,  6  C.  E.  Green 
427,  the  Chief  Justice  says :  "  It  is  presumed  that  no  profes- 
sional gentleman  would,  for  an  instant,  contend  that  the  leg- 
islature could  take  from  the  Supreme  Court  any  of  those 
prerogative  writs  by  which  inferior  jurisdictions  are  superin- 
tended and  regulated.  The  power  to  do  this  would  involve 
;the  power  to  modify,  in  essential  particulars,  the  constitution  of 
;the  court — a  power  not  to  be  distinguished  from  an  authority 
;to  supersede  or  abolish.  It  is  entirely  clear,  then,  that  the  leg- 
islature has  not  the  competency  to  impair  the  essential  nature 
or  jurisdiction  of  any  of  the  constitutional  courts.  To  this 
^extent,  it  seems  to  me  the  subject  Ls  too  plain  for  discussion." 
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So  far  as  the  effect  upon  the  court  is  concerned,  it  matters 
not  whether  the  writ  of  certiorari  is  denied,  or  a  class  of  cases 
to  which  it  before  extended  is  attempted  to  be  withdrawn 
from  its  operation.  In  the  latter  mode  the  court  could  be  as 
effectually  destroyed  as  in  the  former.  If  one  class  of  cases 
may  be  placed  beyond  the  superintending  jurisdiction  of  this 
court,  relief  may  be  denied  to  the  entire  class;  and  if  to  one 
class,  then  to  every  class.  The  thing  to  be  preserved  is  the 
inherent  power  of  the  court  to  superintend  the  proceedings  of 
the  inferior  tribunal ;  the  writ  is  the  mere  machinery  pro- 
vided for  accomplishing  that  end.  The  former  is  the  sub- 
stance, the  latter  the  shadow — which  would  be  of  no  avail  if 
the  legislature  can  at  will  declare  that  all  or  any  of  the  sub- 
jects to  which  it  can  now  be  directed,  shall  not,  in  the  future^ 
be  reached  by  it.  The  contraction  of  the  sphere  within  which 
the  writ  shall  operate,  is,  to  the  extent  of  the  limitation,  the 
taking  away  of  the  writ.  As  the  circle  is  narrowed,  the 
power  of  the  court  diminishes,  and  the  constitutional  barrier^ 
which  is  intended  to  shield  the  court  from  encroachment,  is 
broken.  These  prerogative  Avrits  are  the  arms  of  the  court,, 
by  which  every  class  of  subjects  over  which  it  exercises  its 
authority,  is  brought  within  its  jurisdiction,  and,  therefore^ 
every  enactment  Avhich  materially  affects  the  vigor  and  reach 
of  those  arms,  substantially  impairs  the  power  of  the  court. 
It  may  be  competent  for  the  legislature  to  enact  that  the  pro- 
ceedings of  a  special  tribunal  shall  be  final  and  conclusive,  and 
so  long  as  the  granted  power  is  strictly  pursued,  the  legisla- 
tive will  must  be  respected,  but  in  my  opinion,  when  the 
inferior  fails  to  pursue  the  provisions  of  the  grant,  and  to  keep 
within  it,  the  right  of  this  court  to  review  the  erroneous  pro- 
ceeding attaches,  and  it  is  beyond  the  power  of  the  law- 
maker to  arrest  the  employment  of  the  appropriate  writ  for 
that  purpose.  Nor  must  it  be  understood  that  the  legislature 
may  not  substitute  for  the  remedy  by  certiorari  that  of  appeal 
to  the  Common  Pleas  from  the  judgment  of  a  justice  of  the 
peace,  for,  in  that  case,  this  court  ultimately  supervises  the 
action  of  the  appellate  tribunal,  and  in  effect^  such  legislative 
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provision  would  amount  to  a  mere  regulation  of  the  remedy. 
Cases  of  this  character  are,  therefore,  not  within  the  constitu- 
tional prohibition.  It  will  also  be  noticed  that  the  conclusion 
now  reached  does  not  conflict  with  the  class  of  c^ses  of  which 
Stanley  v.  Horner,  4  Zab.  511,  is  an  instance.  The  decision 
in  those  cases  did  not  necessarily  involve  a  discussion  of  the 
extreme  limit  of  the  power  of  this  court  under  restraining 
statutes.  Assessments  of  the  character  of  that  now  certified 
into  this  court,  furnish  no  new  field  for  the  operation  of  the 
writ  of  certiorari. 

As  along  ago  as  the  time  of  the  cases  reported  in  2  Keble, 
this  writ  was  sent  to  commissioners  of  sewers,  who  made  an 
assessment  for  their  expenses  in  erecting  2iublic  works.  2 
Keble  129. 

While  the  provision  of  the  act  of  the  legislature  now  under 
consideration  does  not  inhibit  the  granting  of  a  certiorari,  it 
is  insisted  that  the  period  of  limitation  within  which  it  may 
be  sued  out  is  so  short  as  practically  to  amount  to  a  depriva- 
tion of  the  remedy. 

The  power  of  the  legislature  to  regulate  remedies,  and  to 
enact  statutes  of  repose,  by  which  a  reasonable  time  is  pre- 
scribed within  which  suits  must  be  instituted,  is  too  well  set- 
tled to  be  discussed. 

Whether  it  is  within  the  range  of  judicial  inquiry  to 
determine  what  is  reasonable  time,  or  whether  that  question 
must  be  left  to  legislative  discretion,  it  is  not  necessary  in  this 
case  to  settle,  as  the  limitation  is  not  regarded  as  an  unreasona- 
ble one.  It  is  obvious,  however,  that  there  may  be  a  point  at 
which  it  would  become  necessary  for  the  court  to  interpose  for 
the  preservation  of  its  constitutional  powers  :  where  the  time 
of  limitation  was  so  short  as  to  amount  to  a  denial  of  the  writ, 
and  to  manifest  a  design  on  the  part  of  the  lawmaker  to  ac- 
complish by  indirection  what  could  not  be  done  in  terms. 

Section  5  of  the  act  under  which  the  assessment  compiainod 
of  was  made,  (Laws,  1871,  p.  1029,)  providing,  according  to 
the  rule  adopted  in  8  Vroom  538,  a  constitutional  mode  of 
imposing  the  burden  on  the  land-owner,  I  think  that  the  leg- 
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islature  had  a  right  to  limit  a  reasonable  time  within  which 
the  prosecutors  should  pursue  their  remedy. 

Having  failed  to  appeal  to  this  court  within  the  required 
time,  they  are  not  entitled  to  be  heard. 

The  view  herein  expressed  is  intended  to  apply  only  to 
citses  where  the  provision  of  the  legislative  act  which  author- 
izes the  assessment  is  constitutional.  A  very  different  ques- 
tion will  be  presented  where  it  is  unconstitutional.  As  was 
suggested  by  Justice  Knapp,  in  State  v.  Comm'rs,  &c.,  of  New 
Brimsivick,  9  Vroom  320,  it  may  be  doubted  whether  the  leg- 
islature can,  by  a  clause  of  limitation,  place  its  unconstitutional 
enactments  beyond  the  reach  of  judicial  inquiry,  so  that  the 
courts  are  deprived  of  their  inherent  power  to  pass  upon  their 
validity.  It  is  difficult  to  see  how  the  limitation  clause  can 
be  of  higher  validity  than  the  principal  provision  upon  which 
it  is  engrafted,  and  upon  which  it  is  to  operate,  or  how  the 
legislature,  by  putting  a  limit  to  investigation,  can  transcend 
its  power,  and  thus  make  that,  in  effect,  lawful  which  is  with- 
out the  slightest  authority  in  law  to  support  it.  To  hold  the 
limitation  in  such  case  inoperative,  would  be  in  harmony  with 
the  rule  that  where  the  provisions  of  an  act  are  essentially 
dependent  and  connected,  and  some  are  unconstitutional,  all 
must  fall.  The  true  rule  may  be  that  the  clause  of  limitation 
should  be  applied  only  to  such  proceedings  as  may  lawfully 
be  had  under  the  legislative  act,  and  that  in  so  far  as  the  act 
is  void  by  reason  of  its  unconstitutionality,  proceedings  taken 
under  color  of  it,  acquire  no  additional  sanction  by  lapse  of 
time. 

The  writ  of  certiorari  in  this  case  having  been  improvi- 
dently  granted,  should  be  dismissed,  with  costs. 
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GEORGK  \y.  BKUWX  ads.  CYKKNIl'S  HENDRICKSON. 

1.  In  tlie  exercise  of  its  efjnituble  jiirisiliotion,  tliis  court  has  power  to 
order  one  jii<lginent  to  l)e  set  off" against  another,  wliere  the  judgment 
prayed  to  be  set  off'  may  be  enforced  against  tiie  person  recovering 
tlie  judgment  to  be  satisfied  by  llie  set-off.  The  doctrine  is  a  purely 
e(|uitable  one,  and  will  be  adtninislered  in  all  cases  upon  such  ecjuita- 
bie  terms  as  will  promote  substantial  justice. 

2.  By  virtue  of  the  control  which  courts  have  over  their  suitors  and 
over  the  officer  who  executes  tiieir  process,  the  set-off"  may  be  ordered, 
although  the  judgments  are  not  in  the  same  court. 

S.  The  bona  tide  holder  of  a  judgment  by  assignment  against  two  de- 
fendants, is  entitled  to  have  a  judgment  recovered  against  him  by  one 
of  such  defendants,  after  such  assignment,  set  oft'  against  the  assigned 
judgment,  even  though  the  second  judgment  is  assigned  to  a  third 
jierson,  for  value,  without  notice  of  the  assignment  of  the  first  judg- 
ment to  the  defendant  in  the  second  judgment.  The  assignee  of  the 
•second  judgment  takes  it  subject  to  all  existing  equities,  of  which 
the  right  to  set  oS  is  one. 

4.  The  costs  of  the  .second  judgment  will  not  be  included  in  the  order  to 
set  oft';  the  attorney's  lien  for  costs  will  be  preserved. 


On  application  on  the  [)art  of  defendant  to  have  jndgiuent 
recovered  against  him  by  plaintiff  set  off  against  a  judgment 
against  plaintiff,  held  by  defendant  by  assignment. 

Argued  at  November  Term,  1876,  before  Justices  Dkpuk, 
Vax  Svckel  and  Knapp, 

For  the  plaintiff,  F.  Kinyman. 

For  the  defendant,  CJtUion  Bohhins. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  ,T.  On  the  6th  of  November,  1875,  Her- 
bert <t  Thompson  recovered,  in  this  court,  a  judgment  against 
Cyrenius  Hendrick.son  and  Henry  D.  Hendrickson,  for  the 
sum  of  S1738.58,  which,  on  the  28th  of  April,  1876,  was 
iissigued  to  the  above-named  defendant,  George  W.  Brown. 
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In  November,  1876,  the  said  Cyrenius  Hendrickson  recov- 
ered, in  this  court,  a  judgment  against  the  said  Brown,  for 
1653.22,  which  was,  immediately  thereafter,  assigned  to> 
Asher  Holmes  and  others.  The  assignment  to  Holmes  was^ 
drawn  and  signed  by  Cyrenius  after  the  verdict  was  rendered,, 
and  before  judgment  was  actually  entered;  but  it  was,  in 
terms,  an  assignment  of  the  verdict  and  judgment  to  be 
entered,  and  could  not  tiike  eifect,  fully,  until  the  judgment 
was  entered,  and  must,  therefore,  be  regarded  as  an  assign- 
ment of  the  judgment.  Application  is  now  made  by  Brown 
to  have  the  judgment  recovered  against  him  set  oif  against 
the  judgment  which  he  holds  by  assignment. 

It  has  long  been  the  established  practice  in  the  English 
courts  to  afford  this  relief  in  proper  cases.  In  Mitchell  v.. 
OldfieM,  4  T.  R.  123,  where  A  had  a  judgment  against  C,. 
and  C  recovered  a  judgment  against  A  and  B,  C  was  per- 
mitted, on  motion,  to  set  off  the  damages  which  he  had  recov- 
ered against  those  obtained  by  A. 

Lord  Kenyon,  in  that  case,  said  that  this  rule  did  not 
depend  on  the  statute  of  set-off,  but  on  the  general  jurisdic- 
tion of  the  court  over  the  suitors  in  it ;  that  it  was  an  equita- 
ble part  of  their  jurisdiction,  and  had  been  frequently  exer- 
cised. 

The  court  permitted  the  defendants,  in  Glaister  v.  Hewer 
et  al.,  8  T.  JR.  69,  to  set  off  a  judgment  recovered  by  them 
against  the  plaintiff,  against  a  judgment  obtained  by  the- 
plaintiff  against  them,  notwithstanding  the  plaintiff  may 
also  have  had  a  separate  demand  on  one  of  the  defendants. 

So  far  was  the  practice  carried  in  Al/iance  Bank  v. 
Holford,  16  C.  B.  {N.  S.)  460,  that  A,  having  obtained  a. 
verdict  against  B  &  Co.,  bankers,  for  the  amount  of  his 
cash  balance,  and  B  &  Co.  having  brought  actions  against 
A,  upon  bills  of  exchange  to  a  larger  amount,  the  judge 
stayed  the  execution  in  A's  action,  until  the  following  term.. 
B  &  Co.'s  actions,  in  the  meantime,  ripened  into  judgments,, 
and  then  the  court  allowed  the  judgments  to  be  set  off' against 
each  other. 
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In  Doe  V.  Darnton,  3  East  149,  the  application  wa& 
denied,  because  the  intei'cst  of  third  persons  intervened,  who 
had  peculiar  trusts  by  statute. 

The  uniformity  with  which  this  rule  has  been  accepted  by 
the  courts  in  England,  will  be  shown  by  reference  to  the 
following,  among  many  other  cases  of  like  effect :  Baker's 
Adm'r  v.  Braham,  2  W.  Bl.  869 ;  Hall  v.  Ocly,  2  B,  &  P. 
28 ;  Bourne  v.  Benett,  4  Bin//.  423 ;  Schoole  v.  Nohlc,  1  H^ 
Bl.  23;    O'Connor  v.  Murphy,  Id.  657. 

The  same  rule  prevails  in  New  York.  Cooper  v.  BigaloWj 
1  Cowen  206 ;  Miller  v.  Gilman,  7  Id.  469 ;  Kimhall  v. 
Munger,  2  Hill  364 ;  Graves  v.  Woodbury,  4  Id.  559 ; 
Slmson  v.  Hart,  14  .lohns.  63. 

In  the  case  last  cited,  Spencer,  J.,  said,  "That  although 
the  demands  being  joint  and  several,  are  not,  strictly  speak- 
ing, due  in  the  same  right,  yet,  if  the  legal  or  equitable 
liabilities  or  claims  of  many  become  vested  in,  or  may  be 
urged  against  one,  they  may  be  set  off  against  separate 
demands,  and  vice  versaJ" 

In  Reeves  v.  Hatklnson,  2  Penn.  751,  this  court  prop- 
erly refused  to  allow  an  assigned  judgment  to  be  set  off  in  aa^ 
action  of  assumpsit  before  judgment  in  such  action,  by  plead- 
ing it  under  the  statute  concerning  set-off,  on  the  ground  that 
it  was  not  a  debt  for  which  the  assignee  could  maintain  an 
action  in  his  own  name. 

But  this  case  does  not  conflict  with  the  practice  of  setting 
off  one  judgment  against  another,  so  as  to  narrow  the  execu- 
tion to  the  balance  due,  a  practice  subsequently  adopted  by 
this  court  in  Coxe  v..  State  Bank,  3  Halst.  172. 

The  fact  that  the  judgment  was  assigned  to  Brown  does 
not  defeat  the  application  of  the  rule.  Miller  v.  Gilman,  7 
Cowen  469 ;  Cooper  v.  Bigalow,  1  Id.  206. 

In  testing  the  right  to  a  set-off,  it  is  not  necessary  that  the 
judgment  should  be  in  the  same  right:  it  is  enough  if  the 
judgment  prayed  to  be  set  off  may  be  enforced  at  law,, 
against  the  party  recovering  the  judgment  to  be  satisfied  by 
the  set-off;  provided  it  is  not  in  a   representative   capacity. 
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vS'iHj.von  V.  Hart,  14  Johns.  68;   Turner  v.  Satferlee,  8  Cowen 
480. 

Altliough,  where  one  of  the  parties  in  the  cross  actions 
has  assigned  his  interest  to  a  third  party,  there  may  be  no 
right  to  set  off  the  judgment,  yet  where  the  assignee,  being 
the  real  plaintiif  in  one  action,  is  also  the  real  defendant  in  the 
■other,  there  is  such  right  of  set-off.  SUvndeven  v.  Murc/atroyd, 
27  L.  J.  Erch.  425;  4  Fisher's  Dig.,  title  8et-of,  p.  7771. 

Courts  of  law  proceed,  in  directing  the  set-off  of  judg- 
ments, upon  the  equity  of  the  statute  authorizing  set-offs,  for 
it  is  confessedly  not  within  the  letter  of  the  act.  The  power 
is  derived  from  tlie  control  which  they  exercise  over  their 
■own  suitors,  and  over  the  process,  the  aid  of  which  those 
■suitors  invoke. 

By  virtue  of  this  control  over  their  suitor,  and  the  sheriff 
who  executed  their  process,  the  Supreme  Court  of  New  York 
•ordered  their  judgment  to  be  set  off  against  one  in  the 
Common  Pleas.     Kimhall  v.  Muw/er,  2  Hill  o64. 

The  doctrine  is  a  purely  equitable  one,  and  will  be  admin- 
istered in  all  cases  upon  such  equitable  terms  as  will  promote 
substantial  justice.  These  applications  being  founded  on  no 
positive  statute,  or  any  fixed  rule  which  compels  the  court  to 
grant  them,  are  addressed  to  the  discretion  of  the  court,  and, 
in  the  exercise  of  that  discretion,  even  where  the  set-off 
might  legally  be  made,  if  the  court  sees  that  injustice  will  be 
done  by  granting  the  order  of  set-off,  it  should  be  refused. 

It  will  not  be  questioned,  under  the  authority  of  the  cases 
cited,  that  in  the  absence  of  the  assignment  of  tiie  later 
judgment.  Brown,  as  the  absolute  and  bona  fide  holder,  by 
assignment  of  the  earlier  judgment,  would  be  entitled  to  the 
set-off  sued  for;  the  instant  the  second  judgment  was  ren- 
dered, this  equitable  right  would  have  attached.  Xor  will 
the  general  doctrine  be  controverted,  that  where,  at  the  time 
■of  the  assignment  of  a  chose  in  action,  an  equitable  right  of 
.set-off  exists  against  the  assignor,  the  assignee  takes  the 
-chose  in  action  subject  to  such  right  of  set-off,  even  though 
Jbe  is  without  knowledge  of  its  existence.     No  reason  appears 
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why  the  assignee  of  a  judgment  should  be  held  to  occupy  a 
position  superior  to  that  of  the  assignee  of  any  other  chose 
in  action,  whereby  he  may  take  it  free  from  existing  equities, 
and  withdraw  it  from  the  operation  of  a  set-off,  which,  in 
the  absence  of  such  transfer,  would,  without  question,  be 
enforced. 

No  greater  hardship  would  fall  upon  the  assignee  for 
value  without  notice,  in  this  than  in  any  other  case.  Holmes 
must  be  presumed  to  have  known  the  law — that  the  right  of 
set-off  existed,  if  Brown  held  a  judgment  against  his  assignor, 
either  by  recovery  in  his  own  name,  or  by  assignment.  An 
examination  of  the  records  of  the  several  courts  would  have 
shown  whether  any  judgment  was  outstanding  against  Cyre- 
nius  Hendrickson.  Holmes  can  take  no  higher  title  to  the 
judgment  than  his  assignor  had  at  the  time  of  the  assignment, 
a  judgment  to  which  the  right  of  set-off  attached  as  soon  as 
it  was  recovered.  Admitting  that  the  claims  of  Holmes  and 
Brown  are  equally  meritorious,  there  is  no  reason  why  the 
right  to  set  off  in  favor  of  Brown,  which  had  attached  prior 
to  the  assignment  to  Holmes,  should  be  divested  for  the 
benefit  of  the  latter.  The  equities  being  equal.  Brown  oc- 
cupies the  stronger  position.  Being  earlier  in  point  of  time, 
lie  is  entitled  to  the  benefit  of  the  maxim,  prior  est  in  tem- 
pore, potior  est  in  jure.  Such  is  the  rule  in  courts  of  equity. 
In  Gay  v.  Gay,  10  Paige  369,  Chancellor  "Walworth  held 
that  the  assignee  of  a  chose  in  action,  the  assignment  of 
Avhich  is  available  to  him  in  equity  only,  takes  it  subject  to 
all  the  equities  which  existed  against  it  in  the  hands  of  the 
assignor,  including  the  equitable  right  of  set-off,  if  any  such 
existed,  against  the  assignor. 

This  doctrine  is  recognized  in  the  subsequent  case  of 
Barber  v.  Spencer,  11  Paige  517. 

In  ChamherVin  v.  Day,  3  Coicen  353,  the  Xew  York 
Supreme  Court  ordered  the  set-off  in  a  case  precisely  like  the 
one  under  consideration.  There,  Wiley  purchased  a  judg- 
ment of  C  against  D,  without  notice  that  I)  had  ])reviously 
purchased  a  judgment  against  C,  and  the  court  said  : 
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"  That  Wiley  took  the.  assignment  subject  to  all  equities 
actually  existing  against  Cs  judgment  at  the  time  of  the 
assignment,  want  of  notice  will  not  protect  against  these.  D 
had  purchased,  and  taken  an  assignment  of  G's  judgment 
against  C,  before  the  assignment  to  Wiley,  and,  having  a 
right  to  this  set-off  prior  to  that  assignment,  it  did  not  divest 
that  right." 

Chief  Justice  Savage,  in  commenting  on  this  case  in  People 
V.  New  York,  fully  approves  it,  and  says  that  notice  to  the 
second  assignee  is  not  at  all  important,  as  its  only  effect  is  to 
protect  the  assignee  of  the  first  judgment  against  the  im- 
2D roper  act  of  his  assignor  after  the  assignment. 

Justice  Cowen  takes  the  same  view  in  Graves  v.  Wood- 
bury, 4  Hill  559,  declaring  that  the  fact  that  the  party  pur- 
chased and  took  an  assignment  of  the  second  judgment  for  a 
valuable  consideration,  even  without  notice,  would  form  no 
objection,  if  the  right  of  set-off  existed  at  the  time,  for  an 
assignee  takes  subject  to  all  equitable  as  well  as  legal  defences 
which  can  be  urged  against  the  assignor. 

That  the  assignee  of  a  judgment  occupies  no  better  posi- 
tion thau  his  assignor,  at  the  time  of  the  assignment,  is  the 
well-settled  rule  in  New  York,  and  is  in  accordance  with  the 
general  principles  which  govern  the  transfer  of  choses  in 
action.  Douglass  v.  White,  3  Barb.  Ch.  621 ;  Waring  v. 
Loder,  53  N.  Y.  581 ;  2  Lead.  Cas.  in  Eq.  1672,  {ed.  1877.) 

It  seems  to  me  that  the  substantial  justice  of  the  case  will 
be  promoted  by  according  to  Brown  the  relief  he  seeks.  He 
obtained  the  judgment  against  Cyrenius  Hendrickson  by 
assignment,  as  an  indemnity  for  any  loss  he  might  sustain  by 
making  sale  of  certain  property  under  an  execution  in  his 
hands,  as  sheriff  of  Monmouth  county,  against  Henry  D. 
Hendrickson,  and  for  making  that  sale,  Cyrenius  recovered 
against  Brown  the  judgment  in  question. 

Lord  Mansfield  said  :  "  That  natural  equity  requires  that 
cross  demands  should  compensate  each  other  by  deducting 
the  less  sum  from  the  greater,  and  that  the  difference  is  the 
only  sum  which  can  be  justly  due." 
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The  real  right  of  the  case,  therefore,  would  have  been 
reached  by  the  court  saying  to  Cy renins  that  the  judgment 
which  Brown  held,  by  assignment,  against  him,  should,  in 
that  suit,  be  applied  in  reduction  of  whatever  sum  he  could 
show  he  was  entitled  to  recover  against  Brown,  allowing  a 
verdict  to  be  taken  for  the  party  to  whom  the  balance  might 
be  due.  Under  the  statute  concerning  set-off,  this  course  wa.s 
not  open  to  the  court.  But  after  judgment,  Avhen  the  equita- 
ble power  of  the  court  asserts  itself,  strict  rules  of  procedure 
are  no  longer  in  the  way  of  doing  exact  justice,  and  it  seems 
quite  clear  that  Brown  ought  not  to  be  compelled  to  pay  a 
judgment  recovered  against  him  for  $653,  by  Cyrenius  Hen- 
drickson, who  is  insolvent,  while  he  holds  a  prior  judgment 
against  Cyrenius  for  more  than  $1700.  That  the  judgment 
M'as  assigned  to  Holmes,  without  notice  to  him  that  Brown 
held  the  prior  judgment,  cannot  affect  the  equitable  right  of 
Brown,  because  Brown  had  no  means  of  giving  actual  notice 
to  all  the  world  that  he  held  the  prior  judgment  by  assign- 
ment, while  Holmes,  or  any  other  purchaser  of  the  judg- 
ment against  Brown,  could  have  ascertained,  by  inquiry  from 
him,  that  he  intended  to  claim  the  set-off. 

Between  these  litigants,  I  think  the  loss  should  fall  upon 
Holmes,  and  that  Brown  should  be  protected  by  directing  the 
.set-off,  except  as  to  the  costs.  In  England,  in  setting  off 
judgments,  there  is  a  difference  between  the  King's  Bench 
and  Common  Pleas  as  to  the  attorney's  lien  for  costs,  the 
former  holding  that  the  costs  are  not  to  be  set  off,  but  only 
the  balance  of  the  judgment  after  the  costs  are  paid ;  the 
latter  subordinates  the  attorney's  lien  to  the  equities  of  the 
parties.  The  practice  in  the  King's  Bench  is  the  more  rea- 
sonable one  for  this  court,  in  view  of  the  fact  that  the  attor- 
ney is  liable  for  the  costs  of  its  officers ;  and  to  the  extent  of 
the  costs,  equity  should  regard  the  judgment  as  in  favor  of 
the  attorney  himself. 

The  order  for  set-off  should  be  entered  accordingly. 
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THE  STATE,  JOSEPH  AV.  SAVAGE,  PKOSELTTOR,  v.  JOSEPH 
JONES,  COLLECTOR. 

I'nder  the  act  of  1869,  p.  1225,  (tlie  five-ootmly  act),  all  lands  to  wliicli  it 
applies  are  to  be  taxed  in  the  township  wherein  they  lie.  This  re- 
l)eals,  by  necessary  implication,  the  provision  in  the  general  law  of 
1866,  {Nix.  Dig.  951,  pi.  88,)  that  an  occupied  farm  or  lot  lying  partly 
in  one  township  and  partly  in  another,  shall  be  assessed  in  the  town- 
ship wiiere  the  occupant  resides. 


On  eertforari.     In  matter  of  taxation. 

Argned  at  Xoveniber  Term,  1876,  before  Justice  Van 
Syckel. 

For  the  plaintiff',  Thoiii(i.-<  JT.  SJid/cr. 

For  tlie  defendants,  Jamr.-i  i?..  Enc/llnh. 

The  opinion  of  the  court  M^as  delivered  by 

Yax  Syckel,  J.  The  prosecutor  owns  and  occupies  a 
farm  lying  partly  in  Rahway  and  partly  in  the  township  of 
Linden,  in  the  county  of  Union  ;  the  buildings  in  which  he 
resides  are  on  that  part  of  the  farm  lying  in  Rahway.  In 
1875,  he  was  asse.'^sed  in  Linden  township  for  that  portion  of 
the  farm  situated  therein.  The  only  question  in  the  ca.se  is,. 
whether  the  assessment  was  properly  made  in  I^inden.  or 
whether  the  entire  farm  should  have  been  assessed  in  the  city 
of  Rahway,.  where  the  occupant  resided  at  that  time. 

By  the  laws  of  1869,.  p.  1225,  it  is  enacted  that  all  taxes  to- 
be  assessed  in  the  county  of  Union, for  state,  county,  township 
and  city  purposes^  over  and  above  the  amount  to  be  raised  by 
poll  tax,  shall  be  a.S9esBed  and  raised  by  such  a  per  centum 
npon  all  real  estate,,  chattels  and  personal  property  taxable  by 
law,  except  mortgages,,  as  shall  be  necessary  to  raise  the- 
amount  rec|mred  ;.  and  tlunt  all  real  and  personal  estate  shall 
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be  assessed  in  the  townships,  wards  and  cities  where  found, 
without  any  deductions  for  mortgages  therefrom.  Bv  the  tax 
law  of  1866,  {Nix.  Big.  951,  p/.  bS,)  when  the  line  between 
two  townships  or  wards  divides  a  farm  or  a  lot,  owned  or  pos- 
sessed by  the  person  taxed,  the  same  shall  be  taxed,  if  occu- 
pied, in  the  township  or  ward  in  which  the  occupant  resides. 

In  State,  Golding,  pros.,  v.  Collector  of  Chambersburg,  8 
Vroom  258,  it  was  held  that  the  act  of  1866  was,  by  neces- 
sary implication,  repealed  by  the  act  of  1869,  so  far  as  the 
later  statute  was  clearly  inconsistent  with  the  former,  and 
that  in  consequence  thereof,  personal  property  of  the  relators, 
found  in  the  city  of  Trenton,  was  taxqjble  there,  and  not  at 
the  residence  of  the  owner  in  Chambersburg. 

Accepting  this  as  the  proper  interpretation  of  these  enact- 
ments, this  case  will  be  solved  by  determining  whether  the 
scheme  adopted  by  the  act  of  1869,  for  the  assessment  of  real 
estate,  is  essentially  different  from  that  provided  by  the  gen- 
eral law. 

By  the  general  law  of  1866,  (M.t.  Big.  951,  ^j^.  88,)  all 
lands  are  to  be  assessed  in  the  township  or  ward  in  which 
they  are  situate,  and  every  person  shall  be  assessed  in  the 
township  or  ward  where  he  resides,  for  all  lands  owned  or 
possessed  by  him  within  said  township  or  ward,  either  occu- 
pied or  unoccupied  ;  and  when  the  line  between  two  townships 
or  wards  divides  a  farm  or  lot  owned  or  possessed  by  the  per- 
son taxed,  the  same  shall  be  taxed,  if  occupied,  in  the  town- 
ship or  ward  in  which  the  occupant  resides,  and  if  unoccupied, 
each  part  shall  be  assessed  to  the  owner  thereof  in  the  town- 
ship or  ward  in  which  the  same  may  be.  The  only  instance, 
under  the  law  of  1866,  in  which  lands  are  not  taxable  in  the 
township  in  which  they  lie,  is,  where  an  occupied  tract  is 
situate  partly  in  one  township  and  partly  in  another,  in  which 
case,  it  is  to  be  assessed  where  the  occupant  resides.  It  will 
not  be  doubted  that  in  the  absence  of  this  express  provision 
in  the  statute,  each  portion  of  the  land  would  yield  its  reve- 
nue to  the  township  in  which  it  is  located ;  to  defeat  that 
result,  the  exception  was  necessary.     The  draftsman  of  the 
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act  of  1869,  had  this  statute  before  him,  and  when  he  pro- 
vided that  all  real  and  personal  estate  shall  be  taxed  in  the 
townships,  wards  and  cities  where  found,  without  any  reser- 
vation, it  must  be  presumed  that  the  omission  to  make  the 
exception  contained  in  the  law  of  1866,  was  intentional,  and 
that  its  purpose  was  to  effect  a  change  in  the  rule  as  to  the 
five  counties  within  which  this  special  law  M-as  to  operate. 
Under  the  general  law,  all  real  estate  was  taxed  in  the  town- 
ship where  it  was  situated,  except  in  the  one  specified  case, 
and  if  it  is  held  that  the  failure  to  express  this  exception  in 
tl:e  act  of  1869,  is  not  an  exclusion  of  it,  the  latter  act  is  con- 
strued as  if  it  contained  the  exception,  and  the  declared  inten- 
tion of  the  law-maker,  that  all  lands  shall  be  assessed  in  the 
township  where  they  lie,  is  to  that  extent  defeated.  That  the 
legislature  did  intend  to  change  the  rule  with  regard  to  per- 
sonal property,  has  been  adjudged  in  the  case  before  cited ; 
and  accepting  that  as  the  proper  interpretation  of  the  act,  the 
same  rule  must  be  applied  to  real  estate,  unless  the  same  clause 
in  the  act  is  construed  one  way  as  to  personal  and  another  way 
as  to  real  property. 

The  suggestion  that  difficulty  may  arise  in  apportioning 
mortgages  between  townships,  will  not  justify  a  construction 
which  would  do  violence  to  the  language  of  the  statute.  The 
apprehension,  however,  is  not  well  founded.  Under  the  gen- 
eral law,  where  unoccupied  land  lies  partly  in  one  township 
and  partly  in  another,  the  same  question  is  ])resented  with 
respect  to  a  mortgage  covering  the  entire  tract ;  so,  also, 
where  two  separate  tracts  lying  in  different  townships  are  in- 
cluded in  a  morto-age. 

In  all  these  instances  the  supposed  difficulty  is  overcome 
by  the  well-settled  rule  that  the  deduction  of  the  entire  mort- 
gage debt  must  be  applied  for  in  the  township  where  the 
person  claiming  it  resides,  and  cannot  be  allowed  in  any  other 
township.  State,  Force,  pros.,  v.  Williamson,  4  Vroom  77 ; 
State,  Perkins,  pros.,  v.  Bishop,  5  Vroom  45. 

The  five-county  act  declares  that  within  the  territory  to 
which  it  is  applicable,  all  lauds  shall  be  taxed  in  the  township 
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•svliere  they  are  located,  aud,  therefore,  an  adjudication  that 
some  real  estate  shall  not  be  so  assessed  would  contravene  this 
law. 

In    my  opinion,  the  assessment  should  be  affirmed,  with 
costs. 


THE  STATE,   JOHX   H.    TRUMBULL  ET  AL.,  PROSECUTORS, 
V.  THE  CITY  OF  ELIZABETH. 

The  act  of  March  26lh,  1852,  {Nix.  Dig.  946,  p/.  61,)  confers  upon  this 
court  power  to  correct  an  assessment  for  taxes,  if  it  can  be  shown  that 
the  amount  or  value  of  taxable  property  for  which  any  person  is 
therein  assessed,  is  too  great. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1876,  before  Justices  Depue, 
Tax  Syckel  and  Knapp. 

For  the  plaintiiFs,  Wm.  J.  Magie. 

For  the  defendant,  Robert  E.  Cheticood. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  plaintiffs  complain  that  in  the 
assessment  for  taxes  in  the  city  of  Elizabeth,  for  the  year 
1875,  their  lands  were  valued  at  too  high  a  rate,  and,  after 
having  failed  to  secure  a  satisfactory  abatement  on  their 
appeal  to  the  commissioners  of  appeal,  they  prosecuted  their 
writ  of  certiorari  out  of  this  court,  to  review  the  valuation 
of  the  assessor. 

As  the  law  was  when  State  v.  Qnaife,  3  Zah.  89,  and 
State  V.  Ross,  3  Zab.  517,  were  decided,  the  decision  of 
the  commissioners  of  appeal  was  final  and  conclusive;  but 
the  act  of  March  26th,  1852,  {Ni.v.  Die/.  946,  p/.  61,)  confers 
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upon  this  court  power  to  correct  the  assessment,  if  it  can  be 
shown  "  that  the  amount  or  value  of  taxable  property  for 
which  any  person  is  therein  assessed,  is  too  great."  State  v. 
Randolph,  1  Dutcher  428 ;  State,  Young,  pros.,  v.  Parker, 
5  Vroom  49 ;  State,  Howell,  pros.,  v.  Metz,  2  Vroom  365. 

The  power  to  relieve  against  an  over- valuation  being 
clearly  given,  the  only  question  to  be  considered  is,  what 
abatement,  if  any,  the  relators  are  entitled  to? 

It  is  impossible  to  examine  the  maps  and  the  testimony  in 
this  case,  without  feeling  that  injustice  has  been  done  to  the 
prosecutors,  and  while  it  cannot  be  computed,  with  accuracy, 
"what  the  valuation  should  have  been,  it  may  be  safely 
assumed  that  the  prosecutors'  property  has  been  assessed  at  least 
twenty-five  per  cent,  higher  than  it  should  have  been.  Upon 
this  basis,  the  correction  will  be  made.  The  assessment,  as 
made  by  the  assessor,  is  $149,700,  in  which  there  is  an 
admitted  error  of  |600,  leaving  |149,100.  The  commission- 
ers of  appeal  struck  off  the  sum  of  $8000,  at  which  the 
water-front  was  assessed,  and  reduced  the  balance  of  the 
assessment  to  the  extent  of  $10,000.  The  prosecutors  are  enti- 
tled to  a  further  abatement  of  $25,275,  leaving  the  sum  of 
$105,825  as  the  proper  and  just  amount  for  which  the  assess- 
ment is  affirmed.     As  to  the  excess,  it  is  reversed,  with  costs. 


THE  STATE,  JOHN  E.  SLACK  ET  AL.,  PROSECUTORS,  v. 
ELKANAH  W.  PALMER,  COLLECTOR,  &c. 

1.  It  is  essential  to  tlie  validity  of  the  certificate  of  the  district  clerk^ 
under  Section  86  of  the  school  law,  {Rev.,  p.  789,)  that  it  set  forth  that 
due  notice  has  been  given  of  the  amount  of  money  proposed  to  be 
raised  at  the  district  meeting. 

2.  Where  a  special  meeting  is  called,  it  is  also  necessary  that  it  appear 
by  the  certificate  that  the  meeting  was  ordered  by  the  trustees,  pursu- 
ant to  Subdivision  11  of  Section  39  of  the  school  law. 
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On  certiorari. 

Argued  at  Xovember  Term,  1876,  before  Justices  Depue, 
A^AN  Syckel  and  Kxapp. 

For  the  plaintiffs,  Fred.  Voorhees. 

For  the  defendants,  James  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  The  prosecutors  seek  to  set  aside  a  special 
tax  of  $1,700,  assessed  for  school  purposes  in  School  District 
No.  112,  of  the  county  of  Burlington,  for  the  year  1875.  The 
assessment  was  imposed  by  virtue  of  two  certificates  of  the 
district  clerk,  in  pursuance  of  Section  86  of  the  school  law. 
{Rev.,  p.  789.) 

Section  80  of  the  school  law,  {Nix.  Dig.  879,)  required  the 
clerk  to  give  ten  days'  notice  of  the  time,  place  and  object  of 
the  meeting.  Section  86  of  the  law  as  revised,  directs  also 
that  notice  for  ten  days  be  given  of  the  amount  of  money 
desired  to  be  raised,  and  provides  that  it  shall  not  be  lawful 
for  such  meeting  to  order  a  greater  sum  of  money  to  be  raised 
by  district  tax  than  shall  have  been  mentioned  and  designated 
in  the  notice  of  the  meeting. 

To  justify  assessments  of  this  character,  the  certificate  must 
show  on  its  face  that  the  law  has  in  all  respects  been  com- 
plied with,  and  the  particular  purpose  for  which  the  money 
is  raised  must  be  specified  in  the  certificate.  State  v.  Hard- 
castle,  2  Dutcher  143 ;  S.  C,  3  Butcher  551  ;  State,  Cochrane, 
pros.,  V.  Gan-abrant,  3  Vroom  444 ;  State  v.  Gi'eenleaf,  5 
Vrooiii  442 ;  State,  Banghart,  pros.,  v.  Sullivan,  7  Vi  oom  90. 

The  first  certificate  of  the  district  clerk,  under  which  $500 
of  said  tax  was  laid,  is  defective  in  omitting  to  state  that  any 
notice  was  given  of  the  amount  of  money  intended  to  be 
raised. 

The  only  purpose  for  which  the  notice  specifies  that  money 
is  to  be  raised  is  to  pay  the  floating  debt  of  the  district.    The 
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certificate  shows  that  money  was  ordered  for  the  purpose  des- 
ignated in  the  notice,  and  also  for  the  further  purpose  of 
paying  the  incidental  expenses  of  the  school. 

The  notice  of  the  second  meeting  and  the  certificate  of  the 
district  clerk,  are  equally  defective  in  failing  to  state  what 
sum  of  money  was  proposed  to  be  raised. 

This  having  been  a  special  meeting,  it  was  also  essential  to 
the  validity  of  the  certificate  to  aver  that  the  meeting  was 
ordered  by  the  trustees,  pursuant  to  Subdivision  11  of  Section 
39.     State,  Lamb,  pros.,  v.  Hmff,  9  Vroom  310. 

Under  the  adjudicated  cases,  these  proceedings  cannot  be 
sustained.     The  assessment  must  be  set  aside,  with  costs. 


THE  STATE,  SOPHIA   HOFFMAN   ET    AL.,  PROSECUTORS,  v. 
JOHN  RODMAN  ET  AL.,  DEFENDANTS. 

1.  The  best  evidence  of  tlie  existence  of  a  public  road  or  highway  is  the 
record  of  the  return,  &c.,  or  a  properly  authenticated  copy  of  it.  And 
until  the  absence  of  such  evidence  has  been  satisfactorily  accounted 
for,  no  other,  of  inferior  degree,  will  be  permitted  to  supply  its  place- 

2.  The  general  meaning  of  that  part  of  the  road  act  which  requires  the 
surveyors  to  make  "  return,  &o.,  and  reference  to  the  most  remarkable 
places,"  is,  that  they  are  to  refer  to  such  places  and  oVy'ects  along  and 
near  the  line  of  the  road,  on  either  side,  as  may  seem  to  them  most 
likely  to  be  useful  as  monuments  by  whicli  the  true  location  of  the 
road  may,  at  any  future  time,  be  determined. 

3.  The  judgment  of  the  surveyors  upon  these  points,  if  fairly  exercised, 
will  not  be  reviewed  in  this  court. 


On  certiorari  bringing  up  proceedings  touching  the  laying 
out  of  a  public  road  in  the  township  of  Bedminster,  in  the 
county  of  Somerset. 

Argued  at  November  Term,  1876,  before  Justice  "Wood- 
hull. 
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Hoffman,  v.  Rodman. 
For  the  prosecutors,  G.  D.  W.  Vroom. 

For  the  defendants,  Henry  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

AVoODHULL,  J.  The  first  reason  assigned  for  setting  aside 
these  proceedings  is,  that  the  fourth  course  of  the  road  in  ques- 
tion— about  eight  chains  in  length — is  laid  over  and  coincides 
M'ith  a  like  extent  of  another  road  which  had  previously  been 
laid  out  and  opened,  and  was  then  in  use  as  a  lawful  public 
highway. 

The  only  evidence  in  support  of  the  allegation  upon  which 
this  reason  is  founded,  is  the  testimony  of  two  witnesses,  one 
of  whom  says :  "  I  know  the  location  of  the  road  laid  out  on 
the  application  of  John  Rodman  and  others ;  a  part  of  that 
road  runs  over  a  road  previously  laid  ;  I  have  seen  the  return 
and  map  of  the  road  ;  course  No.  4,  over  lands  of  Elias  Phil- 
hower,  runs  over  an  old  road  ;  the  old  road  had  been  opened 
two  or  three  years  ago,  and  worked  by  the  township  ;  there 
is  a  county  bridge  on  this  same  piece  that  was  laid  out  two  or 
three  years  ago."  And  being  cross-examined,  he  says  :  "  I 
only  know  the  number  on  the  map  of  tiie  course  that  I  say 
runs  over  another  road  ;  I  never  saw  the  survey  or  return  of 
this  old  road  ;  I  was  there  when  it  was  run  ;  this  little  piece 
is  not  connected  with  either  the  beginning  or  ending  point  of 
the  new  road  ;  it  is  right  in  the  middle ;  the  new  road  could 
have  been  laid  between  the  beginning  and  ending  points,  with- 
out going  on  the  old  road,  and  run  over  lands  of  the  same 
parties  as  it  now  runs  over," 

In  regard  to  the  same  matter,  the  second  witness  testifies  as 
follows  :  "  I  am  familiar  with  the  road  laid  out,  &c. ;  a  part 
of  that  road — the  fourth  course — runs  over  a  road  previously 
laid  ;  it  is  designated  on  the  map  as  running  over  lands  of 
Elias  Philhower;  the  old  road  over  which  this  runs  in  part, 
had  been  previously  opened  and  worked  ;  it  was  open  at  the 
time  this  road  was  laid,  and  still  is  open," 
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Both  of  these  witnesses  are  opponents  of  the  proposed  road, 
the  second  being  one  of  the  prosecutors  in  this  case. 

The  point  they  were  aiming  at  was  to  show  that  where  the 
surveyors  laid  their  fourth  course,  there  was  ah^eady  a  regu- 
larly laid  out  public  road,  covering  precisely  the  same  ground. 
Their  testimony  upon  this  point  amounts  only  to  the  naked 
statement  that  the  course  referred  to  runs  over  a  road  laid 
out  two  or  three  years  ago,  and  opened  and  worked  by  the 
township.  If  they  had  actual  knowledge  of  the  facts  here 
alleged,  they  must  necessarily  have  known  something  of  their 
attending  circumstances,  and  of  the  persons  by  whose  acts 
they  were  brought  about.  The  time  when  the  alleged  road 
was  laid  out,  the  name  of  some  one  who  applied  for  or  op- 
posed it,  the  names  of  the  surveyors,  or  some  of  them,  who 
were  engaged  in  laying  it,  their  place  of  meeting,  where  the 
road  began  and  ended,  by  whom  and  when  it  was  opened  and 
worked  for  the  township — some,  at  least,  of  these  attending 
facts  the  witnesses  must  have  known  if  they  had  any  actual 
personal  knowledge  of  the  matters  about  which  they  testify. 
The  fact  that  these  witnesses,  under  the  circumstances  in  which 
they  were  placed  as  opponents  of  the  proposed  road,  having 
fjiiled  to  mention  a  single  incident  or  name  connected  either 
with  the  laying  or  the  opening  of  the  alleged  old  road,  sug- 
gests, and  I  think  justifies,  the  inference  that  they  probably 
knew  nothing  at  all  about  these  matters,  beyond  what  they 
had  heard  or  understood  from  others. 

Regarded,  then,  merely  as  proof  of  the  laying  out  of  the 
alleged  road  by  surveyors,  and  of  its  having  been  opened,  &c., 
this  testimony  is  essentially  weak  and  unsatisfactory. 

But  the  fullest  proof  of  these  facts,  without  going  further, 
would  not  warrant  the  conclusion  that  the  road  was  a  lawful 
public  road  or  highway.  The  surveyors  appointed  to  lay  out 
a  public  road,"  having  completed  their  return,  are  required  to 
•deliver  it  to  some  of  the  applicants,  who  are  to  deliver  or 
transmit  it  to  the  clerk  of  the  Court  of  Common  Pleas  of  the 
county,  who  is  required  to  record  it,  together  with  a  map  or 
draught  of  the  road,  in  a  book  to  be  kept  for  that  purpose. 
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and  every  such  road  so  laid  out  and  recorded,  the  act  dechires 
shall  be  a  lawful  highway  from  the  time  appointed  for  open- 
ing the  same. 

The  burden  of  establishing  the  ground  of  their  objection  is 
upon  the  prosecutors.  This  cannot  be  done  except  by  proof 
that  the  return,  &c.,  was  recorded  as  the  act  requires.  The 
best  evidence  of  this  essential  fact  is  the  record  itself  or  a 
properly  authenticated  copy  of  it ;  and  until  the  absence  of 
this  evidence  has  been  satisfactorily  accounted  for,  no  other, 
of  inferior  degree,  will  be  permitted  to  supply  its  place.  Why 
the  best  evidence  of  the  existence  of  the  alleged  road  has  not 
been  produced  in  this  case,  remains  entirely  unexplained. 
•  The  ground  of  the  first  reason  is  not  satisfactorily  proved  : 
1.  Because  the  evidence  in  support  of  it  is  too  vague  and  un- 
circurastantial  to  be  reliable ;  and,  2.  Because,  presumably,  it 
is  not  the  best  evidence  that  might  have  been  produced. 

This  conclusion  having  been  reached  on  the  evi(!ence,  it  is 
unnecessary  to  decide  whether  one  public  road  may  lawfully 
be  so  laid,  with  respect  to  another,  that  a  course  or  stretch  of 
seven  or  eight  chains  in  length  shall  be  common  to  both. 

It  is  further  objected  on  the  part  of  the  prosecutors,  that  of 
five  public  roads  intersecting  the  road  in  question,  two  only 
are  referred  to  in  the  return,  and  none  of  them  on  the  map. 

It  is  strongly  insisted  that  such  omission  is  a  fatal  viola- 
tion of  that  clause  of  the  road  act  (Rev.,  p.  721,  §  5,)  which 
requires  the  surveyors  to  make  "  return,  &c.,  and  reference  to 
the  most  remarkable  places.'^ 

The  precise  meaning  of  this  clause  does  not  appear  to  have 
been  judicially  determined. 

In  the  matter  of  public  road  in  the  counties  of  iNIiddle- 
sex  and  Monmouth,  Mr.  Justice  Southard,  referring  to  it, 
says :  "  The  object  of  the  provision  was  to  designate  such 
places  as  would  ascertain  and  fix  the  course  and  direction  of 
the  road."     1  South.  *290. 

The  objection  there  was,  that  township  and  county  lines 
■crossed  by  the  road,  were  not  referred  to  on  the  map  ;  and 
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this  was  held  to  be  unnecessary,  mainly  because  such  refer- 
ence could,  in  no  degree,  promote  the  object  of  the  clause  in 
question. 

The  general  meaning  of  this  part  of  the  act,  as  indicated  in 
the  case  just  cited,  is,  that  the  surveyors  are  to  refer  to  such 
places  and  objects  along  and  near  the  line  of  the  road,  on 
either  side,  as  may  seem  to  them  most  likely  to  be  useful  as 
monuments  by  which  the  true  location  of  the  road  may,  at 
any  future  time,  be  determined.  They  are  plainly  not  re- 
quired to  refer  to  all  places  near  the  line  of  the  road,  nor  all 
the  remarkable  places,  but  only  to  the  most  remarkable — lan- 
guage plainly  implying  comparison,  discrimination  and  selec- 
tion. If,  at  a  given  point,  there  should  happen  to  be  several 
remarkable  places  or  objects,  it  would  be  for  the  surveyors  to 
decide  whether  all  of  them,  or,  if  not  all,  then  how  many  and 
"which  of  them,  ought,  under  the  circumstances,  to  be  referred 
to.  And  their  judgment  upon  these  points,  if  fairly  exercised, 
will  not,  1  think,  in  any  case,  be  reviewed  in  this  court. 

The  surveyors  certify  that  they  have  returned  "  a  map  and 
draft  of  said  road,  with  the  courses  and  distances  and  refer- 
ence to  the  most  remarkable  places."  For  the  purpose  of 
fixing  the  location  of  the  road,  which  is  not  quite  three-fourths 
of  a  mile  in  length,  they  refer  to  a  Dutch  church  near  the  end 
of  the  first  course,  on  the  westerly  side;  to  a  dwelling-house 
on  the  easterly  side,  near  the  beginning  of  the  third  course, 
and  to  another  near  the  end  of  that  course,  on  the  westerly 
side ;  to  a  stream  of  water  crossed  by  the  road  at  the  begin- 
ning of  the  fourth  course,  and  to  two  dwelling-houses  on  the 
westerly  side — one  near  the  beginning  and  the  other  near  the 
end  of  that  course  ;  and  as  to  the  fifth  and  last  course,  to  a 
Methodist  church,  on  one  side,  near  the  beginning;  and  on 
the  opposite  side,  near  the  ending,  to  a  cemetery. 

The  places  thus  referred  to  must  be  deemed  to  be,  in  the 
judgment  of  the  surveyors,  the  most  remarkable  places  along 
the  line  of  the  road,  and  sufficient  to  fix  its  location. 

I  find  nothing  in  the  case  to  indicate  that  their  judgment 
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has  not  been  fairly  exercised.  My  conclusion,  therefore,  is,, 
that  the  second  objection  is  not  sustained. 

Son)e  other  objections  were  taken  to  these  proceedings,  but 
the  two  already  considered  were  chiefly  relied  on  by  the  prose- 
cutors. 

Not  finding  in  any  of  them  sufficient  ground  for  reversal, 
my  opinion  is,  that  the  order,  &c.,  for  recording  the  return, 
etc.,  in  this  case,  should  be  affirmed,  with  costs. 


THE  STATE,  EDWARD  G.  COOK,  PROSECUTOR,  v.  THE 
MAYOR  AND  COMMON  COUNCIL  OF  THE  BOROUGH  OF 
CHAMBERSBURG. 

An  onlinance  to  vacate  Hill  street,  in  the  borongh  of  Chambersburg, 
having  been  passed  by  the  coninion  council,  without  previous  notice 
—  Held,  that  the  vacation  of  a  street  is  an  improvement  in  the  sense 
of  Section  25  of  the  charter,  (Laws,  1872,  p.  1044,)  and  that  until 
notice  of  the  proposition  to  vacate,  &c.,  had  been  given,  as  prescribed 
by  that  section,  no  onlinance  for  such  purpose  could  be  legally 
adopted. 


On  certiorari. 

Argued  at  June  Term,  1876,  before  Justice   Woodhull. 

For  the  prosecutor,  James  S.  Aitkin. 

For  the  defendants,  G.  A.  Anderson. 

The  opinion  of  the  court  was  delivered  by 

WoODHULL,  J.  This  writ  brings  up  an  ordinance  passed 
October  2d,  1876,  to  vacate  Hill  street  and  part  of  East 
Canal  street,  in  said  borough. 

The  charter  authorizes  the  common  council,  whenever  the 
public  good,  in  their  opinion,  requires  it,  by  ordinance,  to 
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lay  out,  accept,  and  open  any  street,  &c.,  and  to  order  and 
oause  any  street,  etc.,  already  laid  out,  to  be  vacated,  &c. 
Laws,  1872,  p.  1044,  §  24. 

Section  25  provides  that  the  common  council  shall  cause 
notice  to  be  given  three  times  in  one  or  more  of  the  daily 
newspapers  published  in  the  city  of  Trenton,  of  the  proposi- 
tion for  making  any  improvement,  or  doing  any  work  under 
the  preceding  section,  &c.,  before  any  ordinance  for  those 
purposes  shall  be  adopted;  and  that  such  notice  shall  request 
persons  objecting  thereto  to  present  their  objections  at  a 
meeting  of  council,  the  time  of  which  shall  be  named  in 
said  notice. 

It  appears,  conclusively,  from  the  evidence  in  the  case, 
that  the  ordinance  in  question  was  adopted  without  any  pre- 
vious notice  of  the  proposition  to  vacate,  &c.,  having  been 
given  or  ordered  by  the  common  council. 

The  only  question  suggested  on  the  part  of  the  defendants 
and  submitted  to  the  court  is,  whether  the  vacation  of  a  street 
should  be  held  to  be  "any  ivipro cement,"  &c.,  within  the 
meaning  of  the  twenty-fifth  section. 

The  clause  referred  to,  "  any  improvement,  etc.,  under  the 
preceding  section,"  must  obviously  be  understood  to  refer  to 
and  include  whatever  the  common  council  arc,  by  that  sec- 
tion, authorized  to  do,  or  to  order  or  cause  to  be  done. 
Among  the  things  thus  authorized  are  the  laying  out,  the 
grading,  and  the  vacating  of  streets  within  the  borough. 
The  power  to  vacate,  &g.,  as  well  as  every  other  power  con- 
ferred by  that  section,  is  to  be  exercised  by  the  common 
council  whenever,  in  their  opinion,  the  public  good  requires 
it.  The  vacation  of  a  street,  in  pursuance  of  such  power,  is 
as  plainly  an  improvement,  in  the  sense  of  the  twenty-fifth 
section,  as  the  laying  out  or  grading  of  a  street,  and,  until 
notice  of  the  proposition  to  vacate,  etc.,  had  been  given,  as 
prescribed  by  that  section,  no  ordinance  for  such  purpose 
<;ould  be  legally  adopted. 

The  ordinance  in  question  is,  therefor?,  set  aside,  with 
«osts. 
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HENRY  RITTER  v.  MICHAEL  KUXKLE. 

Under  the  revised  act  "constituting  courts  for  the  trial  of  small 
causes,"  {Rev.,  p.  537,)  judgments  by  confession  are  still  to  be  re- 
viewed by  certiorari  only. 

As  to  all  other  cases  where  the  justice  has  jurisdiction  in  the  sense  of 
the  act,  relief  can  be  had  only  by  appeal  to  the  Common  Pleas. 
Where  the  justice  has  no  such  jurisdiction,  the  remedies  by  appeal 
and    certiorari  are  concurrent,  and    the   party  thinking   himself  ag- 
grieved may  resort  to  eitlier,  at  his  option. 


On  certiorari. 

Argued  at  November  Term,  1876,  before  Justice  AVoOD- 

HULL. 

For  the  plaintiif,  W.  S.  Gummere  and  Joel  Parker. 
For  the  defendant,  B.  A.  Vail. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  The  plaintiff  seeks,  by  this  writ,  to  be 
relieved  from  a  judgment  which  Kunkle,  the  defendant  in 
certiorari,  recovered  against  him  in  a  court  for  the  trial  of 
small  causes  in  and  for  the  county  of  Union,  before  one  of 
the  justices  of  the  peace  of  that  county. 

The  summons  was  issued  December  4th,  1875,  returnable 
on  the  14th  day  of  the  same  month. 

On  the  return  day,  the  parties  appeared,  the  plaintiif  filed 
his  state  of  demand,  and,  at  the  request  of  Ritter,  the  defend- 
ant below,  the  cause  was  adjourned  to  the  28th  day  of  the 
same  month. 

On  that  day,  the  parties  again  appeared.  Ritter  asked  for 
a  further  adjournment  of  one  month,  on  account  of  the 
absence  of  a  material  witness,  and  filed  the  affidavit  required 
by  the  statute  in  such  case. 
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The  justice  thereupon  adjourned  the  cause  for  thirty  days, 
but,  through  a  clerical  error,  he  entered  the  adjourned  day 
on  his  docket  as  the  24th  day  of  January,  1876,  instead  of 
the  27th  day  of  January,  1876. 

On  the  24th,  Kunkle,  the  plaintiif  below,  appeared  with 
his  witnesses,  and  the  justice  proceeded  to  try  the  cause  in 
the  absence  of  the  defendant,  and  the  same  day  gave  judg- 
ment against  him,  in  favor  of  Kunkle,  for  the  sum  of  |100. 
On  the  27th,  the  defendant  appeared  with  his  witnesses, 
for  the  purpose  of  making  his  defence  to  the  plaintiif's  suit, 
and  was  then  informed  by  the  justice  that  the  cause  had  been 
tried  and  disposed  of  on  the  24th ;  that  execution  had  been 
issued  against  him,  and  that  he  had  the  right  of  appeal  to 
the  next  Court  of  Common  Pleas  of  Union  county. 

No  appeal  having  been  taken  by  the  defendant  below,  this 
writ  of  ceHiorari,  with  a  supersedeas,  &c.,  was  allowed  on 
the  28th  day  of  June,  1876. 

Under  this  state  of  facts,  it  is  urged  for  the  defendant  in 
certiorari,  that  the  plaintiff  has  fatally  mistaken  his  remedy ; 
that,  as  the  law  now  stands,  his  only  mode  of  relief  was  by 
appeal,  and  that  the  writ  in  this  case  was,  therefore,  improvi- 
dently  allowed,  and  should  be  dismissed. 

This  insistment  involves  the  consideration  of  two  ques- 
tions:  1.  Had  the  defendant  below  a  remedy  by  appeal  ? 
2.  If  he  had,  is  he  thereby  precluded  from  this  further 
remedy  by  certiorari  f 

The  answer  to  the  first  question  is  found  in  Section  137 
of  the  justices'  courts  act,  {Rev.,  p.  564,)  which  provides 
that,  from  any  judgment  which  may  be  obtained  before 
any  justice  of  the  peace,  except  such  as  shall  have  been  given 
by  confession,  either  party  may  appeal  to  the  Court  of 
Common  Pleas  of  the  county  to  be  held  next  after  the  ren- 
dering of  such  judgment. 

The  corresponding  section  of  the  previous  act  {Nix.  Dig. 
466,  §  43,)  gave  an  appeal  from  any  judgment,  &c.,  except 
those  given  by  default  or  by  confession,  or  in  the  absence  of 
the  defendant,  where  the  trial  did  not  take  place  in  his  pres- 
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€nce,  or  on  a  debt,  balance,  demand,  or  other  matter  in  dis- 
pute, not  exceeding  $3. 

The  present  act  extends  the  remedy  by  appeal  to  all  but 
one  of  the  previously -excepted  classes  of  cases,  viz.,  where 
the  judgment  is  giyen  by  confession. 

The  judgment  in  this  case  not  being  within  that  exception, 
there  can  be  no  doubt  that  the  defendant  below  had  a  right 
to  appeal  from  it  to  the  next  Court  of  Common  Pleas. 

But  the  important  question  remains,  whether,  in  conferring 
upon  the  defendant  the  right  of  appeal  in  this  case,  it  was 
the  intention  of  the  act  to  preclude  him  from  seeking  relief 
in  this  court  by  certiorari.  In  determining  this  question,  it 
should  be  borne  in  mind  that,  while  the  appeal  is  strictly  a 
statutory  remedy,  originating  in,  and  in  all  respects  regulated 
and  governed  by  provisions  of  positive  law,  the  remedy  by 
certiorari  pertains  to  and  results  from  the  general  superin- 
tending jurisdiction  of  this  court  over  all  inferior  tribunals 
which  do  not  proceed  according  to  the  course  of  the  common 
law.  N.  J.  R.  B.  and  Trans.  Co.  v.  Sui/dam,  2  Harr.  25 ; 
Ackerman  v.  Taylor,  3  Halst.  305  ;  8.  C,  4  Id.  65. 

Hence  it  follows  that  this  remedy  by  certiorari  can  neither 
be  taken  away  nor  restricted,  without  some  clear  legislative 
enactment  to  that  effect.     State  v.  Falkinhurge,  3  Green  320. 

In  support  of  their  respective  views,  both  parties  rely 
upon  the  provisions  of  the  ninety -sixth  section,  {Rev.,  p. 
556,)  which  enacts  that  "  where  the  justice  has  jurisdic- 
tion, no  judgment  hereafter  to  be  rendered  in  any  court 
for  the  trial  of  small  causes,  from  which  an  appeal  is  given 
to  the  Court  of  Common  Pleas  by  this  act,  shall  be  removed 
into  the  Supreme  Court  or  Circuit  Court  by  certiorari  or 
otherwise,  for  the  correction  of  any  supposed  error  therein ; 
but  the  party  thinking  himself  aggrieved  shall  have  relief 
upon  the  appeal  only,  and  that  both  as  to  matter  of  law  and 
matter  of  fact." 

Whether  this  court  can  give  the  relief  sought  in  the  present 
case,  plainly  depends  upon  the  effect  of  the  first  clause  of  the 
section — where  the  justice  has  jurisdiction  ;  and  this,  again, 
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must  depend  upon  the  meaning  and  application  of  the  word 
jurisdietion. 

The  general  legal  import  of  this  word,  as  applied  to  judi- 
cial proceedings,  is  well  stated  by  Mr.  Justice  Baldwin, 
in  State  of  Bhode  Inland  v.  State  of  Massachusetts,  12 
Pet.  718.  He  says:  "Jurisdietion  is  the  power  to  hear 
and  determine  the  subject  matter  in  controversy  between  par- 
ties to  a  suit,  to  adjudicate  or  exercise  any  judicial  power 
over  them ;  the  question  is  whether,  on  the  case  before  a 
court,  their  action  is  judicial  or  extra-judicial — with  or  with- 
out the  authority  of  law  to  render  a  judgment  or  decree 
upon  the  rights  of  the  litigant  parties."  See  also  United 
St(des  V.  Arredondo,  6  Pet.  691  ;  Grif/noyi's  Lessee  v.  Astor  et 
(d.,  2  How.  319  ;  Freeman  on  Jiidg.,  §§  118-121.  The  first 
section  of  the  act  referred  to  declares,  under  the  head  of 
Jurisdiction,  that  certain  classes  of  cases  therein  specified 
shall  be  cognizable  before  any  justice  of  the  peace  of  any 
county  in  the  state,  who  is  thereby  authorized  to  hold  a 
court  within  such  county,  to  hear,  try,  and  determine  the 
same  according  to  law.  This  is  what  the  act  means  by 
jurisdiction,  and  this  is  substantially  the  sense  of  the  fore- 
going citation. 

The  substance  of  either,  substituted  for  the  word  jurisdic- 
tion, will  give  what  I  understand  to  be  the  true  meaning 
of  the  ninety-sixth  section,  namely,  that  where  the  justice 
has  the  authority  of  law  to  render  a  judgment  upon  the 
rights  of  the  parties  litigant,  or,  in  the  language  of  the  act, 
to  hear,  try,  and  determine  the  matter  in  controversy  between 
them,  no  judgment  rendered  under  such  circumstances,  from 
which  an  appeal  is  given,  shall  be  removed,  &c.,  by  certiorari. 

The  right  of  appeal  having,  as  we  have  seen,  been  extended 
by  the  seventy-ninth  section,  the  adoption  of  the  sixty -sev- 
enth section  of  the  previous  act  {Nix.  Big.  469),  just  as  it 
stood,  would  have  excluded  the  remedy  by  certiorari  in  all 
cases  whatever,  except  where  the  judgment  was  by  confession. 

To  prevent  such  a  result,  and  for  the  purpose  of  defining 
a  class  of  judgments  which,  although  appealable,  might  be 
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reviewed  by  certiorari  also,  the  clause,  "where  the  justice 
lias  jurisdiction,"  was  prefixed  to  the  sixty-seventh  section  of 
the  old  act,  which,  thus  modified,  stands  as  the  ninety-sixth 
section  of  the  present  act. 

It  is  insisted  on  the  part  of  the  defendant,  that  the  eifect 
of  this  clause  is  to  prevent  the  removal,  by  certiorari,  of  any 
judgment  given  by  a  justice,  no  matter  under  what  circum- 
stances, provided  it  was  given  in  a  case  which  the  act  makes 
■cognizable  before  him.  But,  instead  of  applying  merely  to 
the  cause  in  the  very  general  way  claimed  by  the  defendant's 
counsel,  the  clause  in  question  was  intended,  as  it  seems  to 
me,  to  apply  specially  to  the  judgment  or  determination 
which  might  be  rendered  in  the  cause.  So  that,  in  determin- 
ing whether  a  particular  judgment,  in  an  action  of  debt,  for 
example,  may  be  reviewed  by  certiorari,  the  test  question  is, 
not  whether  the  justice  was  authorized  to  try  actions  of  debt, 
but  Avhether,  under  the  then  existing  circumstances,  he  had 
authority  to  render  any  judgment  between  the  parties. 

That  the  justice  had  no  such  authority,  under  the  circum- 
stances appearing  in  the  present  case,  seems  almost  too  plain 
for  argument. 

To  say  that  he  had  jurisdiction  of  the  subject  matter  and 
of  the  parties,  at  some  previous  time,  and  might  then  have 
lawfully  adjudicated  between  them,  is  nothing  to  the  purpose. 
The  point  of  inquiry  is  whether  he  had  such  authority  at  the 
time  when  the  judgment  in  question  was  given. 

For  the  assertion  of  jurisdiction  with  respect  to  any  judi- 
cial act,  necessarily  implies  the  assertion  of  authority  to  do 
that  particular  act  at  the  very  time  when  it  was  done. 

Now,  it  is  obviously  true,  as  remarked  by  Mr.  Freeman, 
in  his  treatise  on  the  Law  of  Judgments,  that  "  a  tribunal 
having  undoubted  jurisdiction  of  a  cause  at  a  certain  stage, 
may  lose  such  jurisdiction  at  some  subsequent  stage  of  the 
proceedings."  The  same  learned  author  remarks,  further, 
that  "  if  the  statute  requires  regular  terms  to  be  held  for  the 
trial  of  causes,  the  court,  in  the  intervals  between  those 
terms  is,  for  the  purpose  of  conducting  trials,  in  the  same 
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condition  as  though  its  authority  over  the  case  were  entirely 
withdrawn.  It  is  no  longer  a  court."  §  121.  See  also  10 
Coke  77. 

Such,  substantially,  was  the  condition  of  the  justice's 
court  when  the  judgment  in  this  case  was  rendered.  During 
the  interval  covered  by  the  adjournments,  its  authority  over 
the  case  was  completely  suspended.  The  exercise  by  the 
justice,  during  that  interval,  of  any  judicial  power  over  the 
parties,  was  wholly  unauthorized.  He  had  no  jurisdiction, 
in  the  sense  of  the  act,  when  the  judgment  in  this  case  was 
rendered,  and  there  is,  therefore,  nothing  to  prevent  its  re- 
moval by  certiorari.  It  follows,  from  what  has  been  said, 
that  the  eifect  of  the  seventy-ninth  and  the  ninety-sixth 
sections,  taken  together,  is:  1.  That  judgments  by  confes- 
sion are  still  to  be  reviewed  by  certiorari  only.  2.  That  as 
to  all  other  judgments  where  the  justice  has  jurisdiction,  in 
the  sense  of  the  act,  relief  can  be  had  only  by  appeal.  3. 
That  where  the  justice  has  no  such  jurisdiction,  the  remedies 
by  appeal  and  by  certiorari  are  concurrent,  and  the  party 
thinking  himself  aggrieved  may  resort  to  either,  at  his 
option. 

The  writ  is  retained,  and  the  judgment,  and  all  proceedings 
under  it,  are  set  aside,  with  costs. 


THE  STATE  v.  SAMUEL  CROWLEY. 

1.  A  member  of  the  board  of  cliosen  freeholders  is  a  county  officer, 
within  the  meaning  of  Section  150  of  the  crimes  act,  and,  as  sneh 
officer,  is  subjected  to  its  penalties  for  violation  of  its  provisions. 

2.  The  county,  as  the  possessor  and  owner  of  money  and  jjroperty,  and 
the  board  of  chosen  freeholders  of  tlie  county  are  not  diflerent.  but 
identical  ;  and  when  the  crimes  act  speaks  of  money  and  property  of 
a  county,  it  describes  that  money  and  property  under  the  control  of 
such  board  as  trustees  of  the  county. 

3.  An  indictment  which  states  that  the  defendant  was  an  officer  of  the 
county  of  B.,  that  is  to  say,  a  chosen  freeholder  for  the  township  of  W. : 
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that  lie,  while  he  continued  such  officer,  wilfully  and  unlawfully  did 
obtain  from  said  board  of  chosen  freeholders,  that  is  to  say,  from  the 
county  of  B.,  a  certain  sum  of  money  not  lawfully  and  justly  due  him 
at  the  time  of  obtaining  the  same,  sufficiently  describes  the  offence 
against  the  statute  ;  it  is  not  necessary  to  state  the  means  and  method* 
of  obtaining  such  money  ;  nor  is  such  statement  necessary  for  the  just 
protection  of  the  defendant. 

4.  The  wrong  which  is  prohibited  by  the  statute,  is  obtaining  money  not 
due  and  owing ;  the  means  whereby  a  wrong-doer  gets  it,  is  in  no  way 
material  as  an  element  in  the  statutory  misdemeanor. 

5.  An  indictment  charging  the  obtaining  of  money  from  the  board  of 
chosen  freeholders  by  certain  false  pretenses  made  to  the  county  col- 
lector, is  sufficient;  it  is  not  necessary  that  the  pretenses  be  made  to 
the  person  from  whom  the  money  was  obtained — the  money  of  the 
principal  being  had  by  means  of  false  pretenses  made  to  the  agent. 


Indictment  for  misdemeanor.  On  motion  in  arrest  of  judg- 
ment. 

The  defendant  was  indicted  by  the  grand  jury  of  Burling- 
ton county  for  obtaining  money  of  the  said  county  not  justly 
due  and  owing  to  him. 

The  indictment  was  removed  into  this  court  by  certiorari^ 
and  went  down  for  trial  before  the  Circuit  Court  of  that 
county,  at  the  September  Term,  1876. 

The  indictment  contained  seven  counts — six  of  which  were 
framed  under  the  one  hundred  and  fiftieth  section  of  the 
crimes  act,  and  one,  the  seventh,  under  the  one  hundred  and 
seventy-first  section  of  that  act. 

Upon  the  trial,  the  defendant  was  found  guilty  upon  the 
first,  second,  third,  fifth,  sixth  and  seventh  counts,  and  not 
guilty  upon  the  fourth. 

The  defendant  now  moves  in  arrest  of  judgment,  for  insuf- 
ficiency in  the  indictment. 

Argued  at  November  Terra,  1876,  before  Justices  Depue, 
Yax  Syckel  and  Knapp. 

For  the  state,  C.  E.  Hendrkhson. 

For  the  defendant,  Frederick  Yoorhees. 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  indictment  upon  which  the  defendant  was 
tried  contained  seven  counts,  and  upon  all  of  them,  except  the 
fourth,  the  jury  upon  the  traverse  found  a  verdict  of  guilty. 
On  the  coming  in  of  the  postca,  the  defendant  moves  in  ar- 
rest of  judgment,  writing  down  for  cause — 1.  That  the  indict- 
ment is  not  founded  upon  or  warranted  by  any  statute  of  this 
state.  2.  That  said  indictment  charges  no  definite  offence 
upon  the  defendant. 

A  motion  in  arrest  of  judgment  is  rested  upon  objections 
which  go  to  the  whole  record.  It  can  be  successful  in  this 
case  only  if,  upon  looking  into  the  indictment,  it  shall  appear 
that  no  offence  indictable  by  law  is,  with  sufficient  certainty, 
therein  alleged  against  him,  upon  which  judgment  can  be  pro- 
nounced. If  either  count  in  the  indictment  sufficiently  charges 
against  the  defendant  an  indictable  offence,  and  verdict  passed 
against  him  on  such  count,  the  judgment  cannot  be  arrested. 

The  first  six  counts  are  framed  with  the  purpose  of  charg- 
ing the  defendant  with  the  commission  of  acts,  which,  by  the 
one  hundred  and  fiftieth  section  of  the  act  for  the  punishment 
of  crimes,  {JRev.,  p.  253,)  are  made  misdemeanors.  That 
section  provides  that  "  if  any  officer  of  any  city,  township, 
ward  or  county  of  this  state,  shall  hereafter  obtain  *  *  * 
any  sum  or  sums  of  money,"  &c.,  "  from  any  such  city,  town- 
ship, ward  or  county,  or  from  this  state,  not  lawfully  and 
justly  due  to  said  officer  at  the  time  of  obtaining  the  same,  he 
shall  be  deemed  guilty  of  a  high  misdemeanor,"  &c.  By  the 
provisions  of  that  section,  any  officer  of  a  county  who  obtains 
from  the  county  of  which  he  is  such  officer,  any  of  its  money 
not  lawfully  and  justly  due  to  him,  is  within  the  offence 
created,  and  liable  to  indictment  therefor. 

The  first  count  in  this  indictment  sets  forth  that  the  defend- 
ant was  elected  to  the  office  of  chosen  freeholder  for  the  town- 
ship of  AVashington,  in  the  county  of  Burlington,  and  as  such, 
was  an  officer  of  the  county  of  Burlington ;  and  that  being 
such  officer,  on,  &c.,  at,  &c.,  with  intent  wilfully  and  unlaw- 
fully to  obtain  from  the  board  of  chosen  freeholders  of  the 
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county  of  Burlington,  to  wit,  the  county  of  Burlington,  the 
sum  of  $168,  not  lawfully  and  justly  due  to  him,  he  presented 
to  the  county  auditor,  under  oath  of  defendant,  a  claim  or  ac- 
count against  the  county,  the  particulars  of  which  are  stated 
in  the  count,  amounting  in  all  to  $885.63,  and  obtained  the 
auditor's  certificate  to  the  correctness  of  the  account;  that  he 
presented  the  claim  so  certified  to  the  county  collector  of  the 
county,  whose  duty  it  was  to  pay  the  same  upon  such  certifi- 
cate, and  received  from  him  payment  of  the  whole  of  said 
claim ;  of  which  money  so  received  from  the  said  collector, 
$168  was  not  lawfully  and  justly  due  to  him;  and  that 
thereby  the  defendant,  being  then  an  officer  of  the  county, 
obtained  from  the  board  of  chosen  freeholders  of  the  county 
of  Burlington,  to  wit,  the  county  of  Burlington,  the  said  sum 
of  $168,  not  lawfully  and  justly  due  to  him.  The  second  and 
third  counts  vary  from  the  first  only  in  the  time  of  the  offence 
and  the  amounts  of  money  obtained. 

The  grand  jury,  in  the  first  three  counts,  (and  in  the  fifth 
and  sixth,  as  well,)  intended  to  charge  that  the  defendant  was 
an  ojicer  of  the  county  of  Burlington,  and  that  as  such  officer, 
he  obtained  money  from  tlud  county  not  lawfully  and  justly 
due  to  him.  But  the  defendant  insists  that  there  is  a  failure 
in  both  these  essential  averments,  apparent  upon  the  face  of 
the  indictment.  It  is  objected,  first,  that  the  statement  of  the 
defendant's  official  character  as  "  a  chosen  freeholder  for  the 
township  of  Washington,"  describes  a  township  and  not  a 
county  officer.  Question  is  therefore  made  whether  a  chosen 
freeholder  is  included  in  the  class  of  persons  designated  in  the 
act  as  any  officer  of  a  county.  If  the  duties  and  functions  of 
the  office  are  to  be  regarded  in  determining  its  character, 
rather  than  the  mode  of  selecting  the  officer,  we  will  have  a 
test  decisive  against  the  view  of  the  defendant. 

The  chosen  freeholder  owes  no  duty  or  service  to,  nor  does 
he  receive  his  compensation  for  services  performed  from  the 
township  in  which  he  is  chosen.  His  office  gives  him  no 
power  to  control  or  dispose  of  the  money  or  property  of  the 
township.     The  bridges  costing  less  than  $50  that  the  chosen 
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freehoUers  of  a  township  may,  in  their  discretion,  build  or 
repair,  in  the  township  which  they  represent,  are  county 
bridges,  and  the  expense  is  paid  by  the  board  of  chosen  free- 
holders of  the  county.  In  Burlington,  where  but  a  single 
freeholder  is  elected  in  each  township,  he  has  not  that  control 
over  small  bridges,  but  can  act  only  when  associated  with  a 
like  officer  from  another  township.  All  the  official  acts  and 
duties  of  the  chosen  freeholder  are  in  connection  with  county 
interests  and  affiiirs  purely.  The  freeholders,  acting  as  a  body, 
have  power  to  vote,  grant  and  raise,  by  tax  upon  the  county, 
money  for  purchasing,  repairing  and  building  court-houses, 
bridges,  jails  and  poor-houses ;  among  their  duties  are  "  prose- 
cuting and  defending  the  rights,  defraying  the  public  and 
other  necessary  charges,  and  doing,  fulfilling  and  executing  all 
the  legal  purposes,  objects,  business  and  affiiirs  of  the  county." 
They  have  "power  to  acquire,  possess  and  hold  lands,  tene- 
ments, goods  and  chattels  for  the  county  use."  Expenditures 
of  county  moneys  for  county  purposes  are  made  under  their 
direction  and  upon  their  order.  The  proper  work  of  these 
corporate  bodies  is  commonly  delegated  to  subordinate  com- 
mittees of  their  own  members ;  so  that  in  the  construction  and 
repairs  of  county  buildings  and  structures,  and  in  furnishing 
supplies  to  county  institutions,  these  committees,  often  consist- 
ing of  a  single  freeholder,  have  power  to  expend  and  to  incur 
public  obligation  to  pay  large  sums  of  county  money.  The 
committee's  own  report  of  labor  performed  and  expenditures 
made  is  often  the  only  accessible  evidence  of  the  correctness 
of  their  claims  against  the  county,  and,  on  their  authority, 
"warrants  upon  the  collector  for  payment  are  drawn.  If  un- 
faithful to  his  public  trust,  the  individual  freeholder  lacks  not 
opportune  means  to  "  obtain  money  from  his  county  not  law- 
fully and  justly  due  to  him."  He  has  power  in  his  office,  by 
the  exercise  of  diligence  and  honesty,  to  lessen  public  burdens ; 
by  corruption  or  negligence  he  can  render  them  insupportable. 
It  is  the  object  of  the  one  hundred  and  fiftieth  section  of  the 
crimes  act,  by  its  severe  penalties,  to  suppress  peculation, 
fraud  and  negligent  squandering  of  public  money,  and  to  en- 
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force  honesty  and  fidelity  on  the  part  of  the  municipal  officers 
having  ready  access  to  municipal  treasuries.  In  such  legisla- 
tion, it  would  be  quite  strange  had  the  dishonest  members  of 
a  body  having  so  large  amounts  of  public  money  and  property 
in  control  as  has  the  board  of  freeholders,  been  omitted  from 
its  provision.  It  is,  I  think,  not  less  strange  to  suppose  that 
he  is  not  included  in  the  broad  terms  of  the  act,  as  one  of  the 
officers  of  the  county,  subjected  to  its  penalties  for  violation  of 
its  provisions.  In  a  very  limited  sense,  a  chosen  freeholder 
may  be  called  a  township  officer,  but  in  a  broader,  stronger 
sense — in  juster  terms — in  the  common  understanding,  and 
unquestionably,  within  the  meaning  of  the  said  act,  he  is  an 
officer  of  the  county. 

Criminal  statutes  must  be  strictly  interpreted,  but  courts 
must  search  for  the  will  of  the  legislature,  and  the  rule  is  not 
violated  in  giving  to  M'ords  their  full  and  popular  meaning. 
■State  V.  Thatcher,  6  Vroom  445. 

It  was  not  necessary  that  this  class  of  officers  be  nauied  by 
their  office  to  reach  them ;  the  use  of  a  general  term  which 
will  include  them  is  sufficient.  The  act  says,  "any  officer" 
of  the  county  ;  a  freeholder  is  an  officer  of  the  county,  and 
the  indictment,  therefore,  properly  charges  the  defendant  as 
an  officer  of  the  county. 

It  is  objected  again  to  the  first  three  counts,  that  the  money 
Avhich  the  defendant  is  charged  with  obtaining,  is  not  the 
money  of  the  county,  but  t\iQ  money  of  "  The  Board  of  Chosen 
Freeholders  of  the  county  of  Burlington,"  a  corporation  not 
mentioned  in  the  act ;  that  the  averment  under  the  viddic'd, 
"  from  the  county  of  Burlington,"  is  variant  from  and  repug- 
nant to  the  statement  "  from  the  board  of  freeholders,"  c\:c., 
which  immediately  precedes  the  viclelicit.  The  defendant 
contends  that  the  money  of  the  board  of  chosen  freeholders 
of  a  county  is  not,  within  the  meaning  of  the  act,  the  money 
of  the  county.  Should  this  view  be  acceded  to  as  the  correct 
one,  it  is  quite  clear  that  the  statute  is  nugatory,  so  far  as  re- 
spects county  officers.  The  county  has  no  money  other  than 
•that  which  the  board  of  freeholders  owns  and  holds  for  county 
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use,  and  it  would  therefore  be  impossible  to  obtain  mone}'- 
from  a  county.  And  will  not  a  like  objection  arise  upon 
every  indictment,  under  that  act,  against  a  city  or  township 
officer,  and  be  entitled  to  equal  force  with  this? 

A  county,  like  a  city  or  township,  has  money  and  property 
only  in  its  corporate  capacity.  The  name  by  which  that 
municipality  is  designated  is  "The  Board  of  Chosen  Free- 
holders "  of  the  county.  The  county,  by  that  name,  holds 
title  to  all  the  property,  real  and  personal,  which  pertains  to 
the  county  ;  in  that  name  and  through  these  chosen  trustees 
of  the  corporation,  the  county  transacts  all  its  business,  per- 
forms all  its  functions  and  duties,  and  asserts  its  rights  ;  it 
imposes  taxes  upon  the  political  divisions  for  the  support  or 
county  institutions  and  the  payment  of  county  obligations.  It 
is  the  corporation  of  the  county,  and  is  frequently  so  designated 
in  the  act  which  provides  for  the  organization  of  the  board  of 
freeliolders.  All  public  officers,  or  others,  having  money  or 
property  in  their  hands  belonging  to  or  for  the  use  of  the 
county,  umst  account  for  it  to  the  board  of  chosen  freeholders ; 
the  financial  officer  of  the  county — the  county  collector — who 
disburses  the  county  funds,  does  so  only  upon  the  order  of 
the  freeholders  ;  the  only  money  the  board  of  freeholders 
disburses,  or  has  control  over  to  disburse,  is  the  money  of  the 
county.  The  county,  as  the  possessor  and  owner  of  money 
and  property,  and  the  corporation  called  the  board  of  chosen 
freeholders  of  the  county,  are  not  different,  but  identical ;  and 
when  the  act  speaks  of  the  money  and  property  of  a  county, 
it  describes,  by  appropriate  and  unmistakable  terms,  that 
money  and  property  which  is  in  the  control  and  disposition  or 
the  board  of  chosen  freeholders,  as  trustees  of  the  county,  as 
clearly  and  certainly  as  when  it  speaks  of  the  money  and 
property  of  a  city,  it  describes  the  money  and  property  which 
the  mayor  and  aldermen  of  the  city,  or  the  corporation,  by  its 
proper  corporate  name,  owns  and  has  control  over.  To  yield 
to  the  contention  of  the  defendant  would  be  to  make  the  act, 
in  its  entire  scope,  nugatory,  and  that  by  denying  to  its  words 
their  clear  meaning.     I  am  of  opinion,  therefore,  that  the  ob- 
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jections  urged  against  the  first  three  counts  in  the  indictment 
must  fail. 

This  conclusion  upon  the  counts  under  consideration  is 
sufficient  to  support  a  judgment  upon  the  indictment.  But  I 
regard  each  of  the  several  counts  as  good  and  sufficient  in  law. 

In  the  fifth  and  sixth  counts  the  offence  is  charged  in  the 
words  of  the  statute.  This,  as  a  general  rule,  is  sufficient  in 
statutory  misdemeanors,  and  I  see  no  reason  for  making  the 
present  an  exception  to  the  general  rule. 

Everything  necessary  to  constitute  the  offimce,  must  be  set 
forth  in  the  indictment  with  such  certainty  as  to  identify  it, 
so  that  a  party  may  not  be  indicted  for  one  thing  and  tried 
for  another,  and  to  the  end  that  the  defendant  may  know 
what  crime  he  is  called  upon  to  answer,  that  the  jury  maybe 
able  to  render  an  intelligible  verdict,  and  the  court  a  proper 
judgment,  and  that  the  defendant  may  be  able  to  plead,  with 
proper  averments,  his  conviction  or  acquittal  in  bar  of  another 
prosecution  for  the  same  offence.  Pcojilc  v.  Taylor,  3 
Denio  95. 

In  the  two  last  counts  mentioned,  it  is  clmrged  that  the  de- 
fendant, at  the  time  of  the  commission  of  the  offence,  was  an 
officer  of  the  county  of  Burlington ;  that  is  to  say,  a  chosen 
freeholder  for  the  township  of  Washington,  in  said  county. 
It  charges  that  the  defendant,  at  a  certain  time  and  place,  and 
while  he  continued  to  be  such  officer,  wilfully  and  unlawfully 
did  obtain  from  the  board  of  chosen  freeholders,  that  is  to 
say,  from  the  county  of  Burlington,  a  certain  sum  of  money, 
being  the  sura  of  $168.32,  not  lawfully  and  justly  due  to  him 
at  the  time  of  obtaining  the  same.  The  offiiuce  is  set  forth 
in  the  words  of  the  act,  with  averments  specifying  defendant's 
official  character;  the  amount  obtained;  that  it  was  obtained 
from  the  corporation  of  which  he  was  an  officer ;  that  the 
money  was  not  lawfully  or  justly  due  to  him  at  the  time  ;  and 
that  his  act  was  wilfully  done.  Unlike  the  other  counts,  the 
means  and  method  of  obtaining  it  are  not  set  forth.  I  do  not 
think  this  necessary  for  the  just  protection  of  the  defendant. 

In  State  v.  Stimson,  which  was  an  indictment  under  the 
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statute  making  it  a  high  misdemeanor  for  the  cashier  of  any 
incorporated  bank  knowingly  to  overdraw  his  account  with 
the  bank,  it  was  held  by  this  court,  in  an  opinion  by  Chief 
Justice  Green,  that  an  indictment  charging  the  offence  in  the 
"words  of  the  statute  was  sufficient,  and  that  it  was  unneces- 
sary to  state  the  manner  of  overdrawing,  or  by  whose  check 
or  draft,  or  to  state  in  what  funds  the  overdraft  was  made. 
4  Zab.  478. 

Under  an  English  statute  to  punish  the  offence  of  stabbing, 
cutting  and  wounding,  with  intent  to  maim,  an  indictment 
charging  the  defendant  with  "  wounding,"  in  the  words  of  the 
statute,  was  held  sufficient,  without  stating  the  instrument  used 
to  inflict  the  wound.  Earks'  ciise,  2  Lcic.  C.  C.  133 ;  and  see 
cases  in  Note  3,  §  629,  1  Bish.  Or.  Prac,  to  the  same  effect. 

The  case  of  State  v.  M<dloy,  5  Vroom  410,  cited  on  the  argu- 
ment, was  decided  upon  the  ground  that  essential  words,  de- 
scriptive of  the  offence  created  by  the  statute,  were  omitted  in 
the  indictment,  and  no  words  of  equivalent  meaning  used. 
The  case  o£  State  v.  Gibbons,  1  South.  *40,  also  cited,  was  de- 
cided on  the  same  ground. 

The  wrong  which  is  prohibited  is  obtaining  money  not  due 
and  owing.  The  means  whereby  a  wrong-doer  gets  it  is  in 
no  way  material  as  an  element  in  the  statutory  misdemeanor. 

If  the  means  must  be  stated  in  the  indictment,  the  proofs 
should  agree  with  the  averments,  to  render  the  statement  of 
any  service  to  the  defendant.  Should  the  courts  demand  this 
of  the  grand  jury,  in  view  of  the  frequent  difficulty  of  pro- 
curing certain  and  exact  knowledge  of  the  fraud-doer's  ways 
in  reaching  his  purpose,  it  would  tend  rather  to  encourage 
the  public  frauds  which  the  legislature  designed  to  put  an  end 
to.  It  certainly  would  not  aid  in  their  suppression.  Trial 
■would  be  controversies  over  variance  in  averments  of  means, 
and  the  proof  to  sustain  them  with  the  substance  of  guilt, 
might  be  scarcely  denied  or  conclusively  proved. 

Such  certainty  in  criminal  pleading  should  be  required  as 
will  fully  apprise  the  defendant  of  the  crime  charged  against 
him,  and  enable  him  without  embarrassment,  through  want 
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of  such  certainty,  to  marshal  and  present  his  substantial  de- 
fences. But  courts  are  not  bound  to  arm  guilty  men  and 
hedge  them  about  with  technical  defences,  under  the  guard 
and  cover  of  which  they  must  escape  deserved  punishment. 

The  chances  of  convicting  an  innocent  person  upon  an  in- 
dictment under  the  statute  in  question,  which  omits  to  state 
the  means,  are  not  superior  to  those  under  one  that  contains 
such  averment ;  that  the  opposite  may  be  or  is  true  of  a  guilty 
man,  none  should  lament. 

The  last  count  in  the  indictment  is  for  obtaining  money 
from  the  board  of  chosen  freeholders  of  the  county  of  Bur- 
lington, by  certain  false  pretences  made  to  the  county  collector 
of  the  said  county  of  Burlington.  It  is  not  necessary  that' the 
pretences  be  made  to  the  person  from  whom  the  money  was 
obtained ;  false  pretences  to  an  agent,  by  means  of  which  the 
money  of  the  principal  is  had,  is  sufficient.  Whartori's  Or. 
Law,  §  2145,  notes. 

The  objection  that  it  is  impossible  that  defendant  could 
have  obtained  money  from  the  board  of  freeholders,  is 
grounded  upon  the  notion  that  the  Burlington  county  free- 
holders, by  force  of  the  provisions  of  the  act  of  1872,  [Pamph. 
Laws,  p.  787,)  cannot  hold  or  own  any  money. 

The  act  provides  for  the  election  of  the  county  collector, 
and  also  of  a  county  auditor,  and  directs  special  modes  of 
keeping  and  disbursing  county  moneys,  but  I  find  nothing 
therein  that  takes  away  or  diminishes  their  right  or  power  in 
common  with  like  corporations  throughout  the  state,  to  hold 
real  and  personal  property  for  the  use  of  the  county. 

The  motion  in  arrest  of  judgment  must  be  denied. 
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STATE,   EX   EEL.   CLARA    MEADE  LANDIS,  v.   CHARLES   K. 

LANDIS. 

1.  The  act  of  March  26th.  1860,  "  An  act  concerning  the  custody  of 
infants,''  is  not  repealed  by  the  act  of  1871,  "'A  supplement  to  an  act 
concerning  divorces." 

2.  The  condition  of  separation  contemplated  by  the  act,  exists  in  this 
case. 

3.  By  force  of  the  act  of  1860,  "  the  mother  is  entitled  to  the  custod}'  of 
her  children  under  the  age  of  seven  years,  unless  il  affirmatively 
appears  that,  in  her  custody,  they  would  be  exposed  to  either  neglect, 
cruelty,  or  the  acquisition  of  immoral  habits  and  principles." 


On  habeas  corpus. 

The  writ  was  allowed  on  the  petition  of  Clara  M.  Landis, 
setting  out  that  she  had  .separated  from  her  husband,  on 
account  of  cruel  treatment,  and  was  living  in  a  state  of  sepa- 
ration ;  that  there  were  two  children,  each  under  the  age  of 
seven  years,  in  the  custody  of  Charles  K.  Landis.  The  writ 
was  prayed  for,  &q.  It  was  allowed,  and  made  returnable 
August  9th,  LS75. 

The  respondent  was  present  with  the  children,  on  the 
return  day,  and  time  was  given  for  his  counsel  to  prepare  a 
return.  The  children,  in  the  meantime,  remained,  by  order 
of  the  court,  in  possession  of  the  respondent,  who  entered 
into  recognizance  to  produce  them  at  any  time. 

The  return  was  filed  on  the  9th  day  of  August,  1875, 
setting  up  such  alleged  facts  as  was  supposed  to  show  that 
the  petitioner  was  of  such  habits  and  character  as  to  render 
her  an  improper  guardian.  Also,  that  there  was  no  such 
condition  of  separation  as  the  statute  contemplated.  Also, 
that  the  act  of  1860  was  repealed  by  a  subsequent  act  of 
1871,  entitled  "A  supplement  to  an  act  concerning  divorces." 

L^pon  the  last  point,  an  argument  was  then  heard,  W. 
E.  Potter,  for  respondent,  and  Cortlandt  Parker,  for 
petitioner.     The  justice  held   there  was  no  repeal  of  the  act 
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of  1860.     The  counsel  for  the  petitioner  filed  a  traverse  to 
the  return. 

Testimony  was  taken,  and  the  cause  came  on  for  final 
hearing  on  the  16th  of  February,  1877. 

For  the  petitioner,  S.  H.  Grey  and  Cortlandt  Parker. 

For  the  respondent,  James  H.  Nixon,  Benjamin  William- 
son and  Benjamin  H.  Brewster,  of  Philadelphia. 

Reed,  J.  Clara  M.  Landis  left  the  house  of  her  husband 
on  the  22d  day  of  May,  a.  d.  1875,  and  since  then  has  been 
living  separate  from  him.  There  were  born  to  them  three 
children,  now  living.  Two  of  them,  boys,  were  in  the  pos- 
session of  the  father  at  the  time  of  the  allowance  of  this 
writ. 

They  were,  and  still  are,  within  the  age  of  seven  years. 
By  this  writ,  the  children  are  in  court,  and  the  question  is 
now  as  to  their  disposition.  The  mother  claims  their  custody. 
Her  claim  is  based  upon  the  act  passed  INIarch  26th,  1860, 
entitled  "  An  act  concerning  the  custody  of  infants."  Nix.  Dig. 
391.  Outside  of  this  statute,  in  this  proceeding,  the  mother 
has  no  legal  claim.  State  v.  SfiffaU  et  aL,  2  Zab.  286.  The 
first  insistment  of  the  respondent  is,  that  the  act  of  1860  is 
not  in  existence. 

This  was  urged  early  in  the  case,  and  it  was  put  upon  the 
ground  that  the  act  of  1860  had  been  repealed.  It  is  admit- 
ted that  there  is  no  enactment  of  a  repealing  statute.  The 
insistment  is,  that  it  is  repealed  by  implication,  by  the  passage 
of  the  act  of  1871,  {Laws,  1871,  pp.  15,  16;  Rev.,  p.  318,) 
entitled  "A  supplement  to  an  act  concerning  divorces" — 

First.  That  this  repeal  is  effected  because  the  latter  act 
covers  the  same  subject  matter. 

Second.  Because  the  latter  act  is  repugnant,  in  its  provi- 
sions, to  the  first  statute. 
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I  did  not,  at  the  time  of  the  original  able  argument,  think 
it  convincing,  and  I  have  not,  upon  subsequent  reflection, 
perceived  any  reason  to  change  my  conclusion. 

Both  acts,  it  is  true,  deal  with  the  custody  of  infants.  The 
direction  in  each  is  different.  But  each  statute  is  confined  to 
the  regulation  of  the  manner  of  exercising  judicial  authority 
in  a  particular  proceeding — the  first  upon  the  proceeding  of 
Jutbeas  corj^us,  the  latter  upon  petition  to  the  Chancellor,  or 
where  suit  for  divorce  was  pending,  or  liad  already  been 
determined. 

It  of  course  seems,  upon  first  view,  absurd  that  a  Chan- 
cellor should  be  controlled  by  one  rule  in  one  proceeding, 
and  by  another  rule  in  another  proceeding,  where  the  parties 
are  the  same,  and  the  subject  of  the  proceedings  identical. 
But  a  diversity  existed  before  the  passage  of  either  of  these 
acts. 

In  the  exhaustive  elucidation  of  the  power  of  the  Chan- 
cellor upon  each  of  these  two  proceedings,  in  Baird  v.  Baird, 
it  is  apparent  that  there  was  a  wide  distinction  between  the 
power  of  the  Chancellor  when  exercising  his  general  equity 
jurisdiction  over  infants,  and  his  authority  when  hearing  the 
same  matters  upon  return  to  a  \vrit  of  habeas  corpus.  In  the 
latter  instance,  he  had  the  power  of  a  common  law  judge,, 
and  no  greater  authority.  In  the  former,  he  had  the  right 
to  consider  the  welfare  of  the  child,  as  the  controlling  motive 
in  the  adjustment  of  the  custody  of  the  infant.  And  this 
was  so,  whether  the  children  were  already  in  the  custody  of 
the  mother  or  the  father. 

The  act  of  1860  did  not  operate  to  remove  such  diversity 
by  giving  the  judge  or  Chancellor,  on  Jutbeas  corpus,  the  same 
power  to  award  custody  as  the  Chancellor  had  in  equity  pro- 
ceedings. 

On  the  first  proceeding,  a  diflfcrent  rule  was  adopted  from 
that  which  prevailed  at  common  law. 

By  the  act  of  1860,  the  several  rights  of  the  parents  were 
inverted.  The  rule  under  the  act  was  more  in  conformity 
with  the  manner  in  which  a  court  of  equity  would  exercise 
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its  discretion,  yet,  in  the  one  case,  the  rule  was  discretionary, 
and  in  the  other,  peremptory.  The  diiference,  although  not 
great,  still  existed. 

Then  the  act  of  1871  was  enacted,  which  is  claimed  as  a 
repealer  of  the  act  of  1860.  The  argument  is,  not  that  the 
court  or  judge  must  now  award  custody  according  to  the 
direction  of  the  latter  act,  but  that  the  court  or  judge  has 
no  authority  at  all  to  adjudge  as  to  custody;  that  the  infant 
can  be  discharged  from  restraint  as  at  common  law,  but  that 
the  additional  authority  to  award  custody  given  by  the  act  is 
gone;  that  the  act  of  1871,  by  legislative  intent,  gives  to 
chancery  the  exclusive  authority  over  the  subject  of  custody, 
and  so  impliedly  strips  the  Supreme  Court  and  its  judges  of 
the  statutory  authority  under  the  previous  act.  The  legal 
rule  to  be  observed,  in  considering  this,  is  stated  in  Sedg.  on 
Stat.  Con.  106:  "  I^aws  are  presumed  to  be  passed  with 
deliberation,  and  with  full  knowledge  of  all  existing  ones  on 
the  same  subject.  And  it  is,  therefore,  but  reasonable  to 
conclude  that  the  legislature,  in  passing  a  statute,  did  not 
intend  to  interfere  with  or  abrogate  any  prior  law  relating 
to  the  same  matter,  unless  the  repugnancy  between  the  two  is 
irreconcilable;  and  hence  a  repeal  by  implication  is  not 
favored.  On  the  contrary,  the  courts  are  bound  to  uphold 
the  prior  law,  if  the  two  acts  may  well  subsist  together." 

It  seems  to  me  that  it  would  be  perverting  the  whole  doc- 
trine of  repeal  by  implication,  to  apply  it  in  this  case. 

The  two  acts  incidentally  touch  the  matter  of  custody,  but 
one  is  to  direct  the  Chancellor  in  a  proceeding  purely  equita- 
ble, and  the  other  to  give  jurisdiction  to  and  control  its  exer- 
cise by  a  judge  in  a  technical  and  legal  proceeding. 

If  the  design  was  to  vest  exclusive  jurisdiction  in  chancery 
over  this  subject,  this  was  a  strange  way  of  accomplishing 
that  purpose.  There  was  no  authority  elsewhere,  except  by 
force  of  this  act  of  1860.  One  of  the  alleged  objects  of  this 
act  of  1871,  was  to  deprive  the  judges  of  that  authority, 
yet  the  title  of  that  act  of  1871  was  a  supplement  to  the  act 
concerning  divorces.    No  allusion  is  made  to  the  act  of  1860. 
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There  is  nothing  in  it  to  indicate  that  all  jurisdiction  ov^er 
the  custody  of  infants  should  be  lodged  in  the  Chancellor, 
upon  petition,  or  otherwise. 

I  see  nothing  in  the  act  of  1871  to  take  away  the  juris- 
diction of  the  Supreme  Court,  or  a  judge  thereof,  to  make 
an  order  under  the  act  of  1860. 

The  same  consideration  deprives  the  re-enactment  of  the 
last  statute  in  the  revision  from  any  effect  upon  the  act  of 
1860. 

It  is  next  urged  that  there  was  no  condition  of  separation 
between  Mr.  and  Mrs.  Landis,  as  the  statute  contemplates. 
This  matter  is  set  at  rest  bv  the  cases  already  decided  since 
the  passage  of  the  act  of  1860.  Bennett  v.  Bennett,  2  Beas. 
114;  Baird  v.  Baird,  4  C.  E.  Green.  481  ;  S.  C,  6  Id.  384. 

It  is  also  said  that  Mrs.  Landis  lives  out  of  the  state,  and, 
therefore,  she  cannot  have  an  order  in  her  favor.  Was  it 
true,  in  fact,  that  she  lives  without  the  state,  it  would  present 
the  same  condition  of  affairs  as  in  the  case  of  Baird  v.  Baird. 
The  father  sued  out  the  writ  in  that  case,  and  he  resided  in 
Philadelphia.  Three  children  were  delivered  to  him.  The 
remainder  were  left  with  the  mother. 

We  now  face  the  questions  of  fact  in  the  cause.  It  is 
admitted  the  children  are  under  seven  years  of  age.  By 
force  of  the  act  of  1860,  the  mother  is  entitled  to  their  cus- 
tody, unless  she  is  of  such  character  and  habits  as  to  render 
her  an  improper  guardian.  Before  the  act,  the  father  had, 
as  since  the  mother  has,  the  right  of  custody.  As  to  children 
under  seven  years  of  age,  the  mother  now,  in  all  cases  upon 
habeas  corpus,  is  in  the  same  position  as  the  father  was  before 
the  act,  when  the  children  A\ere  already  in  the  possession  of 
the  mother.  He  then  had  the  right  to  their  custody,  unless 
such  custody  would  expose  the  children  to  gross  cruelty,  cor- 
ruption, immoral  habits  and  principles.  State  v.  Stir/all,  2 
Zab.  286.  The  mother  now  has  the  same  right,  unless,  by 
her  character  and  habits,  the  children,  in  her  custody,  would 
be  exposed  in  the  same  manner.  Tlie  contingency  must  be 
clearly  shown.     Is  it  proved  in  this  case? 
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We  must  first  keep  in  mind  that  the  mere  fact  of  separa- 
tion raises  no  presumption  against  the  mother.  Bennett  v. 
Bennett,  2  Beas.  117. 

'J'here  might  be  facts  attending  the  separation  which  would 
show  an  immoral  disposition,  as,  for  instance,  in  being  influ- 
enced to  that  action  by  an  impi'oper  regard  for  a  man  other 
than  her  husband.  Such  does  not  appear  at  all  in  this  case. 
The  grounds  upon  whicli  the  allegation  of  improper  charac- 
ter and  habits  are  placed,  are  these:  improper  conduct  as  a 
wife,  dislike  of  her  children,  neglect  of  her  children. 

I  see  nothing  in  the  first  point  to  demand  serious  consid- 
eration, I  do  not  believe  the  testimony  of  the  boy  Cobb. 
As  to  the  visits  by,  and  croquet  playing  with  Davis,  and  her 
acquaintance  with  the  two  Sands  (her  brothers-in-law),  her 
alleged  notes  to  Burke,  &c.,  1  see  nothing  beyond  a  possibly 
debatable  question  of  propriety.  There  is  nothing  in  the 
testimony  from  which  I  can  impute  unchastity,  corrupt  char- 
acter, or  immoral  habits  to  the  mother. 

That  these  children,  within  the  age  of  seven  years,  in  the 
custody  of  the  mother,  surrounded  by  the  influence  of  her 
family,  would  be  subject  to  immoral  principles  and  habits,  is 
a  proposition,  the  absurdity  of  which  is  apparent  from  its 
statement. 

Next,  her  dislike  to  the  children  is  alleged.  It  is  sworn 
that  the  mother,  on  one  or  two  occasions,  made  inquiries  as 
to  what  M^ould  prevent  child-bearing.  As  to  this,  I  entirely 
concur  with  the  Chancellor,  in  Baird  v.  Baird,  3  C.  E. 
Green  200. 

I  think  a  woman  who  had  borne  as  many  children  as  this 
mother,  might  desire  to  evade  the  danger  and  pain  of  addi- 
tional child-bearing,  and  yet  be  an  affectionate  mother  to 
those  already  born  to  her.  Nor  do  pettish  remarks,  such  as 
testified  to  by  Sarah  Stewart  or  Mrs.  Ring,  prove  an  unma- 
ternal  disposition.  If  every  word  spoken  by  a  mother  in 
moments  of  vexation  and  irritation,  should  be  collated  and 
held  to   prove  an  aversion  to   her  children,  I  fear  that  few 
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would  have  the  infinite  patience  and  equable  disposition  to 
show  a  clear  record. 

Closely  connected  with  this  point,  and  more  relied  upon  to 
prove  the  mother's  unfitness,  is  the  allegation  of  neglect  of 
her  children.  The  particular  instances  of  ill-treatment  or 
neglect  are  meagre.  There  is  only  one  instance,  when  she 
punished  a  child  with  a  slipper. 

Mr.  Ring  speaks  of  her  putting  a  child  out  of  the  room 
when  she  had  company.  Burke  mentioned  her  stopping  the 
carriage  and  setting  a  child  out  of  her  carriage,  opposite  her 
house,  at  the  door  of  which  the  child  was  met  by  a  nurse. 
Mr.  Neff  speaks  of  rescuing  one  of  the  children  from  a 
wagon  at  the  ferry,  while  Mrs.  Landis'  attention  was  directed 
to  some  bao:s:as:e.  These  incidents  are  not  of  sufficient  im- 
j^ortunce  to  demand  serious  consideration. 

It  is  further  alleged  that  she  exhibited  a  want  of  proper 
solicitude  for  her  child,  when  sick  at  Washington  city,  at 
Chelton  Hills,  and  at  Vincland. 

The  first  is  sworn  to  by  Ellen  Norton.  She  swears,  also, 
to  the  general  neglect  of  the  children.  I  think  her  testimony 
should  be  received  with  circumspection.  She  evidently  has 
a  pique  towards  Mrs.  Landis.  She  admits  that  they  parted 
unfriendly.  T  think  she  was  discharged  for  drunkenness. 
Her  specific  charge  is,  that  she  sent  three  times  for  Mrs. 
Landis,  when  Dicky  was  sick,  and  the  doctor  arrived  before 
the  mother.  She  says,  however,  that  Dicky  was  the  favorite 
of  liis  mother,  because  he  looked  like  her ;  that  the  trip  to 
AYashington  was  to  have  some  kind  of  an  operation  per- 
formed for  Dicky,  and  Mrs.  Landis  and  she  went  to  the 
place  of  the  operation  with  the  child. 

The  incident  of  the  sickness  of  Charley,  at  Chelton  Hills,, 
is  testified  to  by  Mr.  Earle.  The  doctor  was  called,  and 
sent  by  Mrs.  Landis  to  the  sick-room,  and  came  back  and 
reported  to  Mrs.  Landis.  How  sick  the  child  was,  and 
whether  the  nurse  was  in  the  room,  he  does  not  know. 

The  occasion  of  the  sickness  of  the  child  at  Vincland,  was 
when  Mrs.  Landis  was  telegraphed  for  at  Jenkintown,  and 
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camo,  and  it  is  alleged  that  she  came  down,  and  at  once  went 
out  riding,  without  seeing  the  child.  I  think  this  is  a  mis- 
take, and  that  she  did  see  the  child,  and  was  assured  that  it 
was  convalescing ;  then  she  went  to  call  on  her  friend. 

These  are  the  sjDecific  instances  of  inattention  that  I  recall. 
The  remainder  of  the  testimony  was  to  the  effect  that  she 
did  not  give  proper  attention  to  her  children. 

What  is  proper  attention,  is  a  matter  of  difficulty,  depend- 
ing upon  each  case.  Children  supervised  by  grandmothers 
or  aunts,  do  not  require  the  personal  attention  of  a  mother 
that  infants  less  fortunate  demand  ;  a  robust  and  good-tem- 
pered child  less  than  a  sickly  or  irritable  infant;  children 
with  none,  or  with  incompetent  nurses,  more  vigilant  atten- 
tion than  those  who  are  provided  with  efficient  nurses. 

Then,  again,  each  person  has  his  or  her  own  standard  of 
devotion  which  a  mother,  under  the  same  condition  of  affairs, 
should  manifest. 

So  this,  like  all  other  matters  of  opinion,  takes  its  color 
from  the  personal  views  of  each  witness,  and  the  court  can 
judge  with  little  certainty,  except  from  specific  acts. 

Ellen  Norton  says  she  gave  little  or  no  attention  to  them. 
I  doubt  whether  the  opinion  of  a  nurse  who  naturally  desires 
to  be  relieved  of  a  part  of  her  care,  and  whose  dislike  to  the 
mother  is  so  manifest,  should  receive  very  great  consideration 
in  determining  the  conduct  of  the  mother. 

Mr.  Earle  says  she  neglected  them  at  Chelton  Hills ;  but 
that  she  gave  attention  to  them,  I  think  is  evidenced  by  her 
threatened  discharge  of  one  of  the  nurses  for  drunkenness. 

Mr.  Snowden  says  the  same,  but  he  seems  to  have  had  very 
little  personal  knowledge.     Mr.  Heacock  says  the  same. 

Sarah  Stewart  says  she  was  sometimes  kind  and  sometimes 
not.  John  Ring,  who  was  left  in  charge  of  the  house  by 
Mr.  Landis,  testifies  to  the  same  effect. 

On  the  other  hand,  there  is  the  testimony  of  Anna  H., 
Daniel,  and  Mary  C.  Morrill,  who  were  intimate  with  the 
Landises,  and  who  testify  to  her  kindness  to  and  care  for  her 
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children.     So,  also,  Mary  E.  and  Marion  L.  Tompkins.     So, 
also,  Anna  S.  Parkinson. 

There  is,  in  addition,  the  testimony  of  Dr.  Lansing,  who 
attended  the  family  from  1867  to  1872,  and  who  was  socially 
intimate  with  the  family.  He  says  hers  was  the  ordinary 
care  of  a  careful,  pains-taking  mother  towards  her  children. 

Dr.  Lane,  who  has  attended  the  family  since  1872,  says  he 
saw  her  when  she  returned  from  Jenkintown ;  she  was  in 
the  room  with  the  sick  child ;  that  in  his  presence  she  was 
always  kind  to  them.  Dr.  Brewer  speaks  in  the  same 
manner. 

Without  reference  to  the  testimony  of  the  parties  them- 
selves, and  their  immediate  relatives,  I  do  not  think,  upon 
any  or  all  the  points  upon  which  testimony  has  been  taken, 
it  has  been  proved  that  the  mother  is  of  such  character  and 
habits  as  to  render  her  an  improper  guardian  for  such 
children. 

By  force  of  the  statute,  an  order  should  be  made  that  the 
children  be  discharged  from  any  restraint  by  the  father,  and 
that  they  shall  be  delivered,  and  remain  in  the  custody  of 
Clara  M.  Landis,  the  mother,  until  they  severally  attain  the 
age  of  seven  years. 


STATE,  EX  EEL.  EDWARD  T.  McDONALD,  v.  JOHN  G.  VER- 
MILYE, WARDEN,  &c. 

By  act  approved  March  18th,  1874,  (Laws,  p.  313,)  the  penitentiary,  or 
work-house,  in  the  township  of  Caldwell,  is  part  of  the  common  jail 
of  the  county  of  Essex  ;  and  a  person  confined  in  the  jail  at  Newark, 
under  the  bastardy  act,  may  be  removed,  by  the  order  of  the  board  of 
freeholders,'  to  said  penitentiar}'. 


On  habeas  corpus  to  bring  the  body  of  the  relator,  Edward 
T.  McDonald,  before  the  Supreme  Court,  directed  to  John 
G.  Vermilye,  warden  of  the  Essex  county  penitentiary. 
,     The  facts  appear  in  the  opinion. 
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Argued  at  February  Term,  1877,  before  Justices  Depue^ 
Van  Syckel  and  Scuddee. 

For  the  relator,  S.  Kalisch. 

For  the  respondent,  /.   W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  return  to  the  writ  of  habeas  corpus, 
and  the  state  of  facts  agreed  upon  by  the  counsel  of  the  re- 
spective parties,  show  that  the  relator  was  committed  to  the 
common  jail  of  the  county  of  Essex,  by  the  warrant  of  two 
justices  of  that  county,  who  had  adjudged  him  to  be  the  father 
of  a  bastard  child,  born  in  and  charged  unto  the  city  of  New- 
ark. Having  refused  to  enter  into  bond  with  sureties  to 
obey  and  comply  with  the  order  of  filiation,  or  appear  at  the 
next  Court  of  Quarter  Sessions  to  prosecute  an  appeal,  he  was 
committed,  under  Section  13  of  the  act  for  the  maintenance  of 
bastard  children.  [Bcv.,  p.  72.)  The  place  to  which  he  was 
committed,  and  which  is  authorized  by  the  above  section,  is 
the  common  jail  of  the  county,  there  to  remain  until  dis- 
charged according  to  law. 

After  such  commitment,  he  was  transferred,  by  the  order 
of  the  board  of  chosen  freeholders  of  the  county  of  Essex,  to 
the  county  penitentiary  at  Caldwell,  where  he  now  remains  a 
prisoner. 

It  is  claimed  that  his  confinement  under  this  order  is  illegal, 
and  hence  this  writ  is  brought. 

It  is  not  alleged  that  there  was  any  want  of  jurisdiction  or 
illegality  in  the  original  commitment  to  the  county  jail. 
Neither  is  there  any  valid  objection  to  the  form  of  the  order 
made  by  the  board  of  freeholders,  through  their  duly  ap- 
pointed committee;  the  case  agreed  upon  admits  that  the 
order  was  made,  and  made  by  the  proi)er  committee  of  the 
board.  It  was,  therefore,  the  action  of  the  board,  and  not 
the  unauthorized  act  of  individual  freeholders. 

That  the  order  was  merely  verbal,  may  be  a  proper  sub- 
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ject  for  criticism,  because  of  the  danger  of  failure  of  proof 
and  due  authentication.  But  the  statute  does  not  require  the 
transfers  from  the  county  jail  to  the  penitentiary  to  be  made 
in  writing,  and  hence  a  verbal  order,  if  there  be  no  dispute 
that  it  was  made  by  proper  officers,  is  sufficient. 

The  material  question  is,  whether  the  board  of  freeholders 
of  Essex  county  have  the  authority  to  transfer  a  prisoner  in 
the  county  jail,  committed  as  the  putative  father  of  a  bastard 
child,  to  the  county  penitentiary.  He  is  sensitive  from  his 
constrained  association  with  criminals,  and  claims  that  he  be- 
longs to  a  class  of  oifenders  to  whom  a  milder  punishment  is 
given  by  the  statute.  We  shall  not  stop  to  discuss  this  very 
debatable  question,  but  will  examine  the  true  construction  of 
the  act  under  which  he  is  held. 

By  an  act  approved  February  27th,  1857,  the  charge  of 
keeping  the  jails  and  the  custody  of  the  prisoners  in  the 
counties  of  Essex  and  Hudson,  were  transferred  from  the 
sheriffs  to  the  boards  of  chosen  freeholders,  and  thereby,  also, 
the  prisoners  were  to  be  employed,  and  in  some  cases  their 
time  of  service  was  regulated.  It  is  an  old  idea  in  our  state 
that  prisoners  confined  in  our  jails  should  be  employed  in 
work-houses  instead  of  burdening  the  public  by  the  expense 
of  their  support.  See  Ad  of  1799,  Nix.  Dig.  1055.  The 
boards  of  chosen  freeholders  of  the  several  counties  in  the 
state,  were  authorized  to  build  or  purchase  a  work-house. 
Persons  sentenced  to  hard  labor  and  imprisonment  for  a  time 
not  exceeding  six  months,  and  disorderly  persons,  were  to  be 
kept  at  labor  in  the  work-houses.  Two  or  more  counties 
might  join  in  establishing  a  work-house  for  their  common 
use. 

By  the  act  of  March  4th,  1847,  the  boards  of  chosen  free- 
holders of  the  several  counties  were  authorized,  instead  of 
building  distinct  work-houses,  to  convert  so  much  of  the  com- 
mon jails  as  might  seem  proper,  into  work-houses,  reserving 
space  and  room  enough  in  said  jails  for  the  use  of  public  jails. 
This  was  to  enable  all  counties  to  have  a  work-house  within 
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the  buildings  used  by  them  for  a  common  jail,  at  a  less 
expense. 

The  two  were  united,  and  there  is  no  idea  of  separation, 
excepting  that  some  prisoners  were  to  be  kept  at  labor,  while 
other  offenders,  whose  sentence  was  only  imprisonment  or  the 
payment  of  a  fine,  were  not  compelled  to  work. 

The  history  of  our  laws  relating  to  work-houses  and  jails 
and  their  distinctions  appear  in  State  v.  Ellis,  2  Dutcher  219. 

The  act  of  February  27th,  1857,  was  passed  for  the  benefit 
of  the  two  most  populous  counties  of  our  state,  containing  our 
largest  cities,  and  was  doubtless  intended  as  a  relief  from  the 
overcrowding  of  their  common  jails,  and  a  more  thorough 
control  and  enforcement  of  work  by  the  prisoners,  who  were 
numerous  and  burdensome  in  their  support.  The  boards  of 
chosen  freeholders  were  given  the  direct  custody  and  control 
of  the  jails,  instead  of  the  sheriffs,  in  these  counties,  and  they 
were  to  appoint  the  jailor.  Section  5  enacts  "  that  in  each  of 
said  counties  the  jailor  shall  be  the  master  of  the  work-house 
therein ;  and  the  work-house  therein,  or  so  much  of  it  as  shall 
be  so  declared  by  the  board  of  chosen  freeholders,  shall  be 
part  of  the  common  jail  of  said  county,"  &c. 

The  distinction  is  still  kept  up  between  those  who  are  re- 
quired to  labor,  as  a  part  of  the  punishnient  of  their  confine- 
ment, and  those  who  are  not ;  but  the  place  is  still  the  same — 
the  common  jail  of  the  county,  including  a  work-house. 

The  act  of  March  18th,  1874,  passed  as  a  supplement  to 
the  act  of  1857,  establishes  the  Essex  county  penitentiary, 
giving  the  custody,  control  and  charge  of  the  same  to  the 
board  of  freeholders. 

Section  3  enacts  that  the  penitentiary  and  the  work-house 
which  may  be  established  in  connection  therewith  or  as  a  part 
thereof,  or  so  much  thereof  as  shall  be  so  declared  by  said 
board  of  chosen  freeholders,  shall  be  deemed  to  be  a  part  of 
the  common  jail  of  the  said  county  of  Essex,  &c.  The  jail 
was  thereby  extended  so  as  to  include  this  new  building  at 
Caldwell,  which   was  called  a  penitentiary  and  work-house. 
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It  was  in  effect  another  apartment  added  to  the  jail,  with  more 
room  and  greater  facilities  for  labor  and  punishment. 

Section  4  determines  the  classes  who  shall  be  required  to 
work  there  during  their  confinement,  and  includes  among 
them,  persons  sentenced  for  crime  and  misdemeanor,  those 
committed  under  an  act  to  describe,  apprehend  and  punish 
disorderly  persons,  and  the  act  for  suppressing  vice  and  im- 
morality, and  those  who  violate  municipal  ordinances,  &c. 
The  offence  for  which  this  relator  is  committed  is  not  included, 
and  he  is,  therefore,  exempt  from  the  requirement  to  labor  • 
but  he  is  still  liable  to  confinement  in  the  common  jail  of  the 
county,  and  in  this  penitentiary,  as  a  part  of  it,  so  declared 
to  be  by  the  board  of  chosen  freeholders. 

Section  9  enacts  that  all  sentences  to  hard  labor  shall  apply 
to  the  county  jail  in  Newark,  or  the  penitentiary  in  Caldwell  ; 
"  and  any  person  sentenced  to  or  confined  in  either  one,  may 
be  committed  or  transferred  to  the  other,  whenever  the  said 
board  shall  deem  it  expedient." 

It  is  said,  in  construing  this  act,  that  the  word  "  or  "  should 
be  rendered  "  and,"  so  that  persons  who  are  both  sentenced 
and  confined,  can  only  be  transferred ;  but  there  is  no  neces- 
sity shown  for  this  change,  to  give  effect  to  the  intention  of 
the  legislature. 

It  was  an  enlarged  power  and  control  that  they  intended  to 
give  to  the  freeholders,  and  a  manifest  purpose  was,  to  enable 
them,  in  their  discretion,  to  relieve  the  crowded  condition  of 
either,  and  to  make  changes  for  purpose  of  security  and  dis- 
cipline. 

This,  we  are  satisfied,  is  the  true  construction  of  this  act, 
and  the  freeholders,  in  the  exercise  of  the  discretion  given 
them  by  the  act,  have  transferred  this  relator  from  the  com- 
mon jail  in  Jv^ewark,  to  the  penitentiary  at  Caldwell,  as  they 
had  the  right  to  do. 

The  discharge  is  refused. 


CASES    AT    LAW 


DETERMINED    IN    THE 


COURT  OP  ERRORS  AND  APPEALS 


STATE    OF    IS^EW    JERSEY, 

AT  MARCH  TERM,  1877. 


harvey  m.  lum,  plaintiff  in  error,  v.  william 
Mccarty,  defendant  in  error. 

1.  County  "["lerks  are  not  entitled  to  demand  fees  for  searches  not  made 
by  themselves  or  tlieir  assistants,  of  the  records  of  deeds,  mortgages, 
judgments,  &c.,  in  their  offices. 

2.  FiemmiiKj  v.  Clerk  of  Hudson  County,  1  Vrooin  280,  overruled. 


In  error  to  the  Morris  Circuit. 

For  the  plaintiff  in  error,  H.  C.  Pitney. 

For  the  defendant  in  error,  ./.  Vanatta. 

The  opinion  of  the  court  was  delivered  by 

RuNYOx,  C.  The  writ  of  error  brings  up  for  considera- 
tion a  judgment  of  non-snit  in  the  Morris  Circuit,  in  an 
action  of  assumpsit  brought  by  the  plaintiff  to  recover  from 
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the  defendant,  who  is  clerk  of  the  county  of  Morris,  money 
paid  to  him  as  such  clerk,  by  the  plaintiff,  in  compliance 
with  his  demand  for  the  payment  thereof  to  him,  as  his 
lawful  fees  for  searches  made  for  the  plaintiff  by  the  plain- 
tiff's own  attorney,  in  the  public  records  and  indexes  thereto 
in  the  clerk's  office. 

The  question  is  whether  he  was  authorized  by  law  to  de- 
mand the  money.  The  claim  to  it  is  based  on  the  construc- 
tion put  by  the  Supreme  Court,  in  Fleinming  v.  Clerk  of  the 
County  of  Hudson,  1  Vroom  280,  upon  the  acts  of  the  legis- 
lature respecting  some  of  those  records.  The  case  before  us 
shows  that  the  plaintiff's  attorney  went  to  the  office  of  the 
defendant,  who  was  then  county  clerk,  and  demanded  admis- 
sion and  access  to  the  records  and  books  therein,  for  the  pur- 
pose of  examining  them,  but  was  refused  such  admission  and 
access  unless  he  would  agree  to  pay  the  defendant  the  same 
fees  for  the  privilege  of  examining  those  records  and  books 
as  the  latter  would  be  entitled  by  law  to  charge  if  he  should 
himself  make  the  proposed  examination.  The  attorney 
yielded  to  the  demand,  and  paid  the  fees  under  protest,  and 
this  action  was  brought  to  recover  back  the  money. 

By  the  third  section  of  the  "  Act  to  regulate  fees,"  pro- 
vision is  made  for  the  compensation  of  county  clerks  for 
certain  services,  among;  which  is  the  searching  of  the  records 
in  their  offices,  but  the  compensation  is  expressly  confined  to 
services  performed  by  them.  That  provision  cannot  be  ex- 
tended by  construction,  so  as  to  authorize  a  demand  by  the 
clerk  for  pay  for  services  not,  in  fact,  rendered  by  him  or  his 
assistants.  The  defendant,  therefore,  was  not  entitled  to  the 
fees  in  question,  under  that  provision.  The  only  other  pro- 
visions which  are  claimed  to  have  a  bearing  on  the  question, 
are  the  ninth  section  of  the  "  Act  respecting  conveyances," 
which,  after  providing  for  the  recording  of  deeds  in  books  to 
be  furnished  for  the  purpose,  adds  "  to  which  books  every 
person  shall  have  access,  at  proper  seasons,  and  be  entitled  to 
transcripts  from  the  same,  on  paying  the  fees  allowed  by 
]aw,"  {Nix.  Dig.  146,)  and  the   first  section  of  the  "Act  to 
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register  mortgages,"  which,  after  like  provision  for  registering 
mortgages  of  lands  in  proper  books,  adds,  "to  which  books 
€very  person  shall  have  access,  at  all  proper  seasons,  and  may 
search  the  same,  paying  the  fees  allowed  by  law."  Nix  Dig. 
610.  It  is  also  suggested  that  the  absence  of  any  provision 
for  access  by  the  public  to  the  records  of  judgments  of  the 
Circuit  Courts,  favors  the  charge,  so  far  as  the  records  of 
those  judgments  are  concerned.  No  authority  for  taking 
fees  for  searches  not  made  by  himself  or  his  assistants,  is  to 
be  derived  by  the  clerk  from  either  of  the  above-quoted  pro- 
visions. The  first,  while  it  provides  for  compensation  for 
transcripts,  contains  no  qualification  of  the  right  of  the  public 
thereby  declared,  to  access  to  the  records ;  and  it  authorizes 
no  charge  whatever  in  connection  with  the  exercise  of  that 
right.  Though  the  language  of  the  other  may  seem  to 
qualify  the  right  to  search  with  the  necessity  of  paying  fees, 
yet  the  obvious  construction  of  the  provision  is  that  the  fees 
for  search  are  to  be  paid  only  when  the  search  is  made  by 
the  clerk  or  his  assistants.  The  right  of  the  public  to  free 
access  to  the  records  carries  with  it  the  right  to  search  with- 
out charge  for  the  privilege.  Nor  can  a  claim  on  the  part  of 
the  clerk  to  fees  for  a  search  hot  made  by  himself  or  his 
assistants,  in  the  records  of  the  judgments  of  the  Circuit 
Court  in  his  office,  be  justified  by  the  fact  that  no  special 
provision  is  made  for  access  by  the  public  to  those  records. 
They  are  no  less  free  to  the  public,  by  reason  of  the  absence 
of  a  provision  declaring  the  right.  They  are,  in  fact,  public 
records,  and  are  public  property,  kept  in  a  public  place,  at 
the  public  expense,  for  the  public  benefit.  For  the  conveni- 
ence of  the  public  in  examining  them,  the  law  provides  for 
the  making  of  proper  indexes  of  their  contents.  Nix.  Dig., 
"Practice  Act,"  §  77.  The  law  expressly  provides  for  free 
access,  by  the  public,  to  the  records  of  attachments,  notices 
of  lis  pendem,  Circuit  Court  judgments  docketed  in  the 
Supreme  Court,  and  judgments  of  justices'  courts  docketed 
in  the  Courts  of  Common  Pleas.     Nix.  Dig.  39,  112,  442, 
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474.  Ill  respect  to  mechanics'  lien-clairas,  it  provides  that 
the  clerk  shall  provide  a  lien-docket,  at  the  expense  of  the 
county,  and  shall  make  a  proper  index  thereto,  and  that  he 
shall  have  six  cents  for  every  search  in  the  office  for  such 
lien.  Nix.  Dig.  573,  §  7.  The  searches  for  which  compen- 
sation is  thus  provided,  are  those  which  may  be  made  by 
himself  or  his  assistants. 

That  the  various  records  under  consideration  are  intended 
for  use  by  the  public,  by  way  of  reference  and  examination^ 
is  all  the  more  manifest  from  the  care  with  which  the  facili- 
ties for  such  reference  and  examination  are  provided,  and^ 
notably,  by  the  fact  that,  in  the  case  of  the  records  of  con- 
veyances, indexes  are  provided  at  the  expense  of  the  tax- 
payers of  the  counties.  The  clerk  is  the  lawful  custodian  of 
the  records,  and  indexes  thereto,  and  is  responsible  for  the 
safe  keeping  thereof.  His  powers  over  them  are  such  as  are 
necessary  for  their  protection  and  preservation.  To  that  end, 
he  may  make  and  enforce  proper  regulations  consistent  with 
the  public  right  for  the  use  of  them.  But  they  are  public 
property,  for  public  use,  and  he  has  no  lawful  authority  to 
exclude  any  of  the  public  from  access  to,  and  inspection  and 
examination  thereof,  at  proper  seasons,  and  on  proper  appli- 
cation. The  clauses  which  declare  the  public  right  in  this 
behalf,  employ  the  most  comprehensive  and  general  language: 
"  All  persons  desiring  to  examine  the  same,"  "  Every  person 
shall  have  access,"  &c.  It  follows  that  the  clerk  has  no  right 
to  demand  any  fee  for  the  privilege  of  access  to  the  records 
and  indexes,  or  for  any  examination  thereof  not  made  by 
himself  or  by  his  assistants.  He  has  no  exclusive  right  to 
search  the  records.  The  construction  which  is,  in  this 
opinion,  ])ut  on  the  recording  acts,  is  that  which  had,  up  to 
the  time  of  the  decision  in  Flemming  v.  Clerk  of  the  County 
of  Hudson,  been  put  upon  them  all  over  the  state,  with  the 
exception  of  that  county.  And,  notwithstanding  that  deci- 
sion, the  same  construction  has  prevailed,  ever  since  then, 
throughout  the  state,  with  the  single  exception  which  has  led 
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to  the  present  litigation.     In  practice,  it  has  been  found  that 
no  abuse  or  inconvenience  lias  arisen  from  it. 

The  judgment  below  should  be  reversed. 

For  ajirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Dal- 
RiMPLE,  Scudder,  Van  Syckel,  Woodhull,  Clement, 
Green,  Lathrop,  Lilly.     10. 


ORANT   J.    WHEELER,    PLAINTIFF    IN    ERROR,    v.  THE  ES- 
SEX PUBLIC  ROAD  BOARD,  DEFENDANT  IN  ERROR. 

1.  A  public  corporation  cannot  be  sued  for  the  damages  resulting  from 
an  act  which  is  ultra  vires. 

2.  By  force  of  the  constitution  of  this  state,  a  public  corporation,  exercis- 
ing lawfully  the  state's  right  of  eminent  domain,  is  not  required,  unless 
the  legislature  has  so  ordered,  to  pay  for  the  land  taken,  before  taking 
possession  of  it;  contra,  when  so  taken  by  a  private  corporation. 

3.  A  road  board,  having  the  power,  widened  a  public  avenue,  and  in  so 
doing,  embraced  the  mill-dam  of  the  plaintiff';  took  down  such  dam, 
and  in  lieu  of  it,  built  another  dam  outside  of  the  area  of  the  highway 
and  on  land  owned  by  a  third  parly  ;  such  dam  so  constructed,  having 
given  way,  the  plaintiff"  was  deprived,  for  some  time,  of  the  use  of 
the  water  in  his  pond— AeW,  that  an  action  for  such  damage  would 
not  lie,  as  the  building  of  the  substituted  dam  was  ultra  vires. 


This  case  Avas  tried  before  the  Circuit  Court  of  the  county 
of  Essex.     The  facts  were  as  follows  : 

The  plaintiif,  since  1865,  has  been  the  owner  of  a  mill  or 
manufactory,  situate  near  Tony's  brook  or  First  river,  a 
natural  stream,  in  Montclair  township,  Essex  county.  For 
sixty  years,  the  mill  had  the  use  of  the  water  of  the  stream, 
which  was  conveyed  from  the  mill-pond,  across  or  under  the 
turnpike,  by  means  of  a  flume  or  raceway.  The  water  of  the 
mill-pond,  previous  to  1872,  was  collected  and  retained  by 
means  of  a  rip-rap  dam,  which  extended  across  the  pond,  and 
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was  twenty-five  or  thirty  feet  in  width  across,  and-  ten  or 
twelve  feet  in  height.  The  dam  was  strong,  well  settled,  and 
in  good  repair.  Below  the  dam,  and  at  a  distance  of  ten  or 
twelve  feet,  the  bridge  of  the  turnpike  crossed  the  stream. 
This  space  was  sufficient  to  accommodate  the  stream  during 
freshets.  In  February,  1872,  the  Essex  public  road  board 
took  the  turnpike  by  condemnation,  pursuant  to  provisions  of 
act  of  February  16th,  1870,  Sectio^is  1  and  4.  The  road  board 
took  down  the  turnpike  bridge,  widened  the  whole  turnpike 
from  sixty  to  eighty  feet,  so  that  the  avenue,  as  widened,  ex- 
tended to  the  old  dam. 

In  the  construction  of  the  avenue,  they  took  down  the  old 
dam  and  built  a  new  bridge,  extending  across  the  whole 
width  of  the  avenue.  The  bridge  was  of  stone,  with  an 
arched  culvert,  and  a  circular  dam,  extending  out  in  tlie  pond 
about  feet,  was  built  into  the  bridge,  the  two  ends  of 

the  circular  dam  resting  on  the  sides  of  the  arch  of  the  bridge. 
The  top  of  this  dam  was  three  feet  six  inches  below  the  top 
of  the  arch  of  the  bridge.  The  opening  for  the  water  was  in- 
sufficient for  the  stream.  The  space  with  the  old  dam  and 
bridge  was  sufficient. 

On  August  11th,  1875,  during  a  freshet,  the  dam  was  car- 
ried awav,  and  the  plaintiff's  mill  stopped  in  consequence  for 
a  considerable  time. 

There  was  also  evidence  that  the  foundations  of  the  dam 
were  defective,  being  laid,  not  upon  stone  or  hard-pan,  but 
upon  a  gravel  or  mud  foundation,  and  had  proper  tests  been 
applied,  the  defective  character  of  the  foundation  could  have 
been  ascertained. 

Sheathing  of  pine  or  spruce  had  been  driven  down  behind 
the  dam  for  one  and  a  half  feet  helow  the  foundation  of  the 
dam.  Ther^  was  also  proof  that  water  filtered  through  the 
dam  and  the  dry  walls  of  the  bridge  ever  since  it  was  built. 

A  non-suit  was  ordered. 

For  the  plaintiff  in  error,  John  R.  Emery. 
For  the  defendant  in  error,  John  W.  Taylor. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendant  in  this  case  is 
a  road  board,  specially  incorporated  to  lay  out  or  widen  cer- 
tain roads  and  avenues  in  the  county  of  Essex,  among  which 
was  one  denominated  "Bloomfield."  Near  to  Bloomficld  ave- 
nue, as  it  subsisted  in  its  former  condition,  was  a  dam  over  a 
stream,  which  operated  to  keep  the  water  in  a  pond  from 
which  the  plaintiff's  mill  was  supplied.  The  defendant,  in 
widening  this  avenue,  took  in  the  space  occupied  by  this  dam, 
and,  of  necessity,  removed  it.  At  this  point,  over  the  stream, 
a  bridge  was  built  in  the  avenue,  and  connected  with  the  piers 
of  this  bridge,  the  defendant  built  a  semi-circular  dam,  to 
take  the  place  of  the  one  destroyed.  This  new  dam  was  out- 
side of  the  limits  of  the  avenue,  and  was  upon  land  that  was 
not  owned  by  the  plaintiff  but  by  a  third  party.  This  sub- 
stituted dam,  after  serving  its  purpose  for  some  time,  gave 
way,  in  consequence,  as  the  evidence  showed,  of  defective 
workmanship  in  its  construction.  By  the  carrying  awav  of 
this  structure  the  mill  of  the  plaintiff  was  deprived,  for  sev- 
eral weeks,  of  its  supply  of  water,  and  stood  still ;  and  it  was 
for  the  loss  thus  occasioned  that  this  suit  was  brought.  These 
facts  being  developed  at  the  trial,  the  presiding  judge  ordered 
a  non-suit  to  be  entered,  and  this  present  review  is  sought  in 
order  to  test  the  legality  of  that  ruling. 

In  his  argument  here,  the  counsel  of  the  plaintiff  insists 
that  this  action  is  sustainable  on  one  of  two  grounds.  He 
urges,  first,  that  the  negligence  of  the  defendant  in  the  putting 
up  of  the  dam  erected  by  it,  lays  a  legal  basis  for  this  suit. 

But  there  is  a  plain  fallacy  in  this  contention.  It  is  per- 
fectly obvious  that  the  defendant  did  not  owe  any  duty,  with 
respect  to  this  dam,  to  the  plaintiff;  it  was  under  no  obliga- 
tion to  put  it  up,  nor  had  it  any  authority  so  to  do  ;  the  doing 
of  the  thing  was  simply  ultra  vires.  I  do  not  see  how  there 
can  be  any  doubt  whatever  upon  this  subject,  for  the  charter 
creating  the  defendant  prescribes  precisely  what  ought  to  have 
been  done  upon  the  taking  down  of  the  dam  of  the  plaintiff. 
The  fifth  section  of  the  supplement  of  the  act  approved  Feb- 
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ruary  16th,  1870,  declares  that  "the  owners  of  that  part  of 
the  lands  over  which  said  avenues  are  authorized  to  be  laid, 
which  is  not  already  lawfully  in  public  use,  shall  be  entitled 
to  compensation  for  the  use  thereof  hereby  authorized,  and 
the  owners  of  every  building  or  part  thereof,  or  other  im- 
provement which  it  shall  be  necessary  to  remove,  take  down  or 
destroy,  shall  be  entitled  to  compensation  for  such  building  or 
part  thereof  so  to  be  removed,  taken    down  or  destroyed." 
Then  follow  provisions  for  the  ascertainment  of  the  damages 
thus  to  be  compensated.      Therefore,  the  proper  and    only 
course  to  have  been  taken  in  this  exigency  was,  to  have  the 
damages  occasioned  to  the  plaintiff  by  the  removal  of  the  dam 
and  the  appropriation  of  the  land  upon  which  it  stood  to  the 
public  use,  ascertained  and   paid  for  in  the  mode  prescribed. 
The  defendant  had  no  shadow  of  authority  to  substitute,  in 
lieu  of  payment,  the  erection  of  a  new  dam  in  the  place  of  the 
one   demolished.     If  the  mill  of  the  plaintiff  instead  of  the 
dam  had  been  embraced  within  the  bounds  of  the  avenue,  and 
the   necessity   for  its  destruction  had   thus  arisen,  it  would 
never  have  occurred  to  any  one  that  it  was  competent  for  the 
defendant  to  re-construct  it  on  a  new  site ;  and  yet  such  act 
would  have  manifestly  been  just  as  lawful  as  that  act  which, 
in  the  course  of  this  transaction,  was  done.     It  is  not  pre- 
tended  that  there  is  any  express  power  conferred  upon  this 
board,  by  its  charter,  to  build  this  structure,  and  the  only  sug- 
gestion made  by  counsel,  of  a  power  by  implication,  is,  that 
the  dam  may  be  regarded  as  a  breakwater,  or  appurtenance 
to  the  bridge  erected  in  the  avenue.     But  this  suggestion  does 
not  seem  to  me  even  specious.     The  dam  is  not  of  any  ser- 
vice to  the  bridge  or  road,  nor  was  it  designed  for  any  such 
purpose.     Its  entire  removal  would  be  an  advantage  to  the 
public,  as  the   stream   would   then   flow,  as   it  would   seem, 
through  the  culvert  under  the  bridge,  without  impediment,  in 
its  natural  course.     Nor  would  the  act  in  question  be  legal- 
ized by  the  circumstance,  if  such  circumstance  existed,  that  it 
was  done  as  a  breakwater  for  the  protection  of  the  bridge, 
the  reason  being,  that  still  the  putting  up  of  such  structure 
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would  be  ultra  vires.  The  defendant  is  not  empowered  to 
perform  any  act  outside  of  the  bounds  of  the  avenue.  Xo 
ability  is  conferred  to  acquire  land  for  such  a  purpose,  and 
the  dam  in  question  is  upon  land  in  which  the  public  have  no 
right  whatever,  so  that  its  existence  is  a  continuins:  wrono- 
It  is  altogether  impossible  to  hold,  upon  legal  principles,  that 
the  defendant  owed  it,  as  a  duty  to  the  plaintiff,  to  keep 
securely  up  an  erection,  the  entire  existence  of  which,  from 
first  to  last,  was  and  is  a  tort. 

No  rule  of  law  is  better  seated,  in  theory  and  in  decision^ 
than  the  proposition  that  a  public  corporation  cannot  be  liable 
to  an  action  for  negligence  in  the  performance  of  any  act 
which  it  has  not  the  authority  to  do.  Any  other  doctrine 
would  be  fraught  with  much  public  inconvenience ;  it  would 
remove,  in  a  great  degree,  the  circumscription  on  corporate 
power  which  springs  from  the  rule  that  no  power  exists,  ex- 
cept such  as  is  conferred  by  the  charter,  and  it  would  obliter- 
ate, almost  entirely,  the  salutary  principle  that  an  act  which 
is  beyond  the  corporate  competency  is,  for  all  purposes,  null. 
And  it  is  likewise,  from  these  same  considerations,  that  the 
doctrine  of  estoppel,  which  is  invoked  in  the  brief  of  the 
counsel  of  the  plaintiif,  cannot  be  applied  to  such  a  state  of 
affairs  as  is  here  presented  ;  though  it  may  be  remarked,  in  re- 
gard to  the  position  so  taken,  that  it  is  not  perceived  how  the 
doctrine  of  estoppel  is  to  be  brought  into  the  case,  inasmuch 
as  the  plaintiff  has  not  changed  his  position,  nor  waived  any 
right  in  consequence  of  the  line  of  action  pursued  by  the 
defendant. 

The  principle  just  stated,  that  in  order  to  make  a  neglect  of 
a  public  corporation  actionable,  there  must  be  a  duty  due 
from  it  to  the  person  suing,  is  exhibited  in  the  case  of  Mayor 
of  Albany  v.  Cunlif,  2  Comst.  165,  in  a  point  of  view  that 
renders  it  peculiarly  illustrative  in  the  consideration  of  the 
present  subject.  The  suit  was  for  damages  inflicted  by  the 
falling  of  a  public  bridge,  which  had  been  put  up  by  the  de- 
fendant by  virtue  of  an  act  of  the  legislature,  which  it  was 
decided  was  unconstitutional ;  the  act  of  the  defendant,  there- 
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fore,  in  building  this  structure,  was  not  warranted  by  any  law. 
It  was  a  pure  case  of  ultra  vires,  and  on  this  ground  it  was 
decided  that  the  action  would  not  lie,  in  the  leading  opinion 
read,  it  being  said,  "  the  rule  seems  to  be  well  settled,  that  to 
charge  a  person  in  an  action  on  the  case  for  negligence  in  the 
performance  of  any  public  work,  whereby  any  person  has  sus- 
tained any  special  damage,  the  law  must  have  imposed  a 
duty  on  him  so  as  to  make  that  neglect  culpable."  This  au- 
thority, in  principle,  is  plainly  in  point;  in  that  case,  the 
building  of  the  bridge,  and  in  this,  the  building  of  the  dam, 
was  wholly  without  any  authority,  and,  consequently,  the  duty 
of  carefulness  in  doing  the  work  did  not  arise,  in  either  in- 
stance, in  favor  of  any  one.  A  similar  view  prevailed  in 
Anthony  v.  Adams,  1  Mde.  284.  In  that  ease,  tlie  plaintiff 
being  damnified  in  consequence  of  an  embankment  put  up 
by  the  defendant  turning  the  water  of  a  stream  upon  his  land  ; 
but  a  recovery  was  denied,  the  court  being  of  opinion  that  the 
putting  up  of  such  embankment  was  wholly  unauthorized. 
The  principle  of  deciding  in  this  case  was  the  same  as  in  the 
previous  one  just  cited,  that  an  incorporated  town  will  not  be 
liable  for  the  consequences  of  acts  that  are  not  within  the  scope 
of  the  corporate  powers. 

But  it  is  not  necessary  to  particularize  further  in  referring 
to  the  decisions,  for  they  will  be  found  collected  in  Dillon  on 
Mun.  Corp.,  §  766,  and  where,  with  his  usual  accuracy,  the 
author  states  the  settled  rule  of  law  upon  the  subject,  as  de- 
duced from  the  authorities. 

It  has  been  said  that  there  is  a  second  or  alternative  ground 
on  which  the  right  to  maintain  this  suit  can  be  placed,  which 
is,  that  on  the  concession  that  the  erection  of  the  new  dam 
was  unauthorized,  and  is  valueless  to  afford  a  right  to  redress, 
still  the  taking  down  of  the  old  dam,  without  compensation 
being  first  given  to  the  plaintiff,  was  a  tort,  for  the  commis- 
sion of  which  the  present  remedy  exists. 

But  this  contention  must  also  fail.  There  is  nothing  in 
the  charter  of  the  defendant  that  requires  pre-payment  of 
compensation  before  tlie  taking  down  of  this  dam  by  the  de- 
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fendant;  on  the  contrary,  the  thirteenth  section  of  the  charter, 
being  the  act  of  the  31st  of  March,  1869,  recognizes  the  right 
to  take  possession  of  the  property  sought  to  be  condemnefl, 
previously  to  the  ascertainment  of  the  damages.  Nor  is  there 
anything  unconstitutional  in  such  a  course  of  proceedings. 
There  is  a  marked  distinction  between  the  procedure  pre- 
scribed by  the  constitution  of  this  state,  for  taking  the  prop- 
erty of  the  citizen  by  the  state  for  its  uses,  and  that  provided 
when,  for  such  use,  it  is  taken  by  a  private  incorporation. 
The  former  case  is  provided  for  in  pi.  16  of  Article  I.,  its 
language  being,  "private  property  shall  not  be  taken  for  pub- 
lic use,  without  just  compensation  ; "  and  the  latter  is  regu- 
lated by  pi.  9,  Section  7  of  Article  IV.,  in  these  words,  viz. : 
"Individuals  or  private  corporations  shall  not  be  autliorizcd 
to  take  private  proj)erty  for  public  use,  Avithout  just  compen- 
sation first  made  to  the  owners."  This  difference  in  the  terms 
used,  appears  to  be  founded  on  and  to  recognize  the  distinction 
which  has  been  repeatedly  adjudged  to  exist  between  the  case  of 
the  state,  acting  for  itself  in  the  exercise  of  its  eminent  domain, 
and  when  such  prerogative  is  delegated  to  be  enforced  by  a 
private  hand.  Judge  Cooley  states  the  law  in  these  words : 
^'  When  the  property  is  taken  directly  by  the  state,  or  by  any 
municipal  corporation  by  state  authority,  it  has  been  repeat- 
edly held  not  to  be  essential  to  the  validity  of  a  law  for  the 
exercise  of  the  right  of  eminent  domain,  that  it  should  pro- 
vide for  making  compensation  before  the  actual  appropriation. 
It  is  sufficient,  if  provision  is  made  by  the  law  by  which  the 
party  can  obtain  compensation,  and  that  an  impartial  tribunal 
is  provided  for  assessing  it."  This  was  the  construction  of 
the  constitutional  regulation  in  question,  by  the  Sui)reme 
Court  of  this  state  in  Loweree  v.  Newark,  9  Vroom  151,  and, 
in  my  opinion,  such  construction  was  manifestly  correct.  The 
defendant,  therefore,  did  nothing  tortious  in  taking  possession 
of  and  removing  the  dam  in  question,  at  the  time  and  in  the 
mode  in  which  that  act  was  done.  And  it  is  obvious  that  the 
subsequent  failure  on  the  part  of  the  defendant  to  have  com- 
missioners appointed,  and  the  plaintiff 's  compensation  ascer- 
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tained,  cannot  convert  such  lawful  act  into  a  trespass,  for,  since 
the  Six  Carpenters'  case,  it  has  never  been  doubted  that  a  mere 
nonfeasance  will  not  make  a  person  a  trespasser  ab  initio. 
Besides,  in  this  case,  the  plaintiiF  stood  by  and  acquiesced  in 
the  taking  down  of  his  dam,  and  accepted  in  lieu  of  it,  for  the 
time  being  at  least,  the  structure  unlawfully  erected  by  the 
defendant ;  and  it  is,  therefore,  too  late  for  him  to  take  the 
ground  that  on  that  occasion  there  was  a  hostile  invasion  of 
his  property. 

From  these  considerations,  T  have  concluded  that  this  action 
cannot  rest  upon  either  of  the  grounds  assigned  in  the  argu- 
ment. 

The  view  thus  taken  assumes  that  the  building  of  the  dam 
in  question  M'as  without  any  lawful  autiiority,  and  that  the 
taking  down  of  the  old  dam  was  a  justifiable  act ;  the  conse- 
quence is,  that  the  question  so  much  debated  in  the  arguments 
of  counsel,  whether  this  defendant,  being  a  public  agent,  could 
be  held  liable  for  a  damage  arising  to  the  plaintiff  by  its  neg- 
ligence in  the  performance  of  its  duty,  is  entirely  eliminated 
from  the  discussion. 

In  conclusion,  I  may  add  that  it  does  not  seem  to  me  that 
the  plaintiif  will  incur  any  substantial  loss  by  reason  of  this 
adverse  decision.  I  cannot  but  think  that  a  judgment  in  his 
favor  would  be  utterly  inefficacious.  Out  of  what  property 
could  it  be  levied,  or  by  what  process  could  it  be  enforced  ? 
This  road  board  has  no  power  to  raise  funds  to  meet  such  a 
demand ;  its  authority  in  this  respect  is  definite,  and  limited 
to  designated  purposes.  The  needed  moneys  are  to  be  assessed, 
in  part,  upon  lands  benefited,  and,  in  part,  upon  the  county  ; 
and  it  is  obvious  that  the  defendant  could  neither  be  ordered 
or  permitted  to  levy  a  tax,  which,  of  necessity,  would  disturb 
this  adjustment,  for  the  purpose  of  paying  off  a  claim  of  this 
nature.  Nor  is  the  plaintiff  without  a  reasonable  means  of 
redress.  He  can  compel  by  mandamus,  if  necessary,  an  as- 
sessment of  the  com})ensation  for  the  appropriation  of  his 
property  to  the  public  use,  and  it  is  not  entirely  clear  that  he 
may  not  even  insist  on  having  included  in  such  iestimate  the 
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damages  now  sued  for.  But  if  the  particular  damages  now 
claimed  should  not  be  recovered  in  the  method  indicated,  he 
will  have  sustained  a  loss  in  consequence  of  his  own  neo-lect 
in  not  ascertaining,  at  the  time  of  the  condemnation  of  his 
property,  what  were  his  own  rights,  and  what  the  lawful 
power  of  the  defendant.  Vigilantibns  non  dormientibm  leges 
subveniunf. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixox,  Reed,  Scudder,  Van  Syckel,  Woodhull,  Dodd, 
Lilly.     9. 

For  reversal — None. 


THE  DELAWARE,  LACKAWANNA  AND  WESTERN  RAIL- 
ROAD COMPANY,  PLAINTIFF  IN  ERROR,  v.  SALMON' 
DEFENDANT  IN  ERROR. 

1.  Where,  after  demurrer  overruled,  leave  is  given  to  plead,  and  the 
demurring  party  pleads  to  the  pleading  demurred  to,  he  waives  the 
demurrer,  and,  on  error  after  final  judgment,  the  demurrer  will  not 
appear  on  the  record. 
^2.  A  railroad  company  is  bound  to  keep  its  track  free  from  combustible 
matter,  whereby  fire  may  be  communicated  from  its  locomotives  to 
adjoining  property.  Negligence  in  suffering  combustible  matter  to 
accumulate  on  its  right  of  way,  so  as  to  make  it  dangerous  to  adjoin- 
ing property  to  run  its  locomotives  through  it,  will  make  the  com- 
pany liable  for  injuries  from  fires  originating  in  such  combustible 
matter  from  coals  dropped  or  thrown  from  its  locomotives,  and  carried 
thereby  to  adjoining  property,  though  there  be  no  allegation  that  the 
engine  from  which  the  coals  were  dropped  or  thrown,  was  improperly 
constructed  or  driven. 
5.  The  owner  of  lands  adjacent  to  a  railroad,  is  not  obliged  to  keep  his 
lands  contiguous  to  the  track,  free  fi-om  leaves  or  other  combustible 
matter  coming  or  being  thereon.  He  may  cultivate,  build  upon,  and 
use  his  lands,  or  leave  them  in  a  state  of  nature,  as  he  may  see 
proper,  and  will  take  upon  himself  no  other  risks  than  such  as  are 
incident  to  the  operation  of  the  road  with  proper  care,  by  the  com- 
pany, and  will,  nevertheless,  be  entitled   to   damages  for  injuries  by 
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fires  arising  from  the  negligence  of  the  company  in  the  construction 
or  management  of  its  locomotives,  or  in  the  condition  in  which  its 
track  is  suffered  to  remain. 

4.  Nor  will  such  owner  be  barred  of  recovery  of  damages  for  injury  by 
fires  caused  by  the  negligence  of  the  company,  by  the  fact  that  the 
company  acquired  the  right  of  way  through  his  land  by  grant  or 
condemnation.  A  conveyance  of  land  for  railroad  purposes,  or  an 
assessment  of  the  value  of  lands  taken,  and  damages  under  proceed- 
ings to  condemn,  only  bars  the  recoveiy  of  such  damages  as  naturally 
and  necessarily  arise  from  the  use  of  the  premises  for  the  authorized 
purpose,  and  will  not  bar  the  recovery  of  damages  for  injuries  arising- 
from  an  unskilful  or  improper  construction,  or  negligence  in  oper- 
ating the  road.  For  such  damages,  the  remedy  by  action  remains; 
notwithstanding  tiie  conveyance  or  condemnation. 

5.  By  a  provision  in  the  charter  of  a  railroad  company,  its  road  was 
declared  to  be  a  public  highway  for  the  use  of  steam  engines, 
and  cars  propelled  by  steam  engines,  only.  Held,  That  the  com- 
pany was  liable  for  injuries  from  fire  thrown  by  the  locomotive 
of  another  company,  which  the  defendants  suflered  and  permitted  to 
be  run  on  tlie  road  without  any  spark-arrester  on  it,  its  defective 
condition  being  known  to  the  defendants'  train  despatcher,  who  exer- 
cised no  supervision  over  it. 

6.  Where  one,  by  negligtnce  or  misconduct,  occasions  a  fire  on  his 
own  premises,  or  the  premises  of  a  third  person,  which  spreads  from 
tlience  to  the  plaintifi's  property,  and  causes  an  injury,  the  injury  is 
not,  as  a  legal  proposition,  too  far  removed  from  his  negligent  act  to- 
involve  him  in  legal  liability.  Hyan  v.  N.  Y.  Central  II.  H.  Co.,  35- 
^V.  Y.  210,  and  Peiiva.  i?.  E.  Co.  v.  Kerr,  62  Penn.  353,  disapproved. 

7.  In  actions  for  injuries  resulting  from  fire  originating  through  the 
defendant's  negligence,  and  communicated  to  the  plaintiff's  property,, 
where  distance,  intervening  objects,  or  the  manner  in  which  the  fire 
was  communicated,  present  the  question  whether  the  plaintiff's  losa 
is  attributable  to  the  defendant's  negligent  act,  and  there  be  no  inter- 
vening agency  apparent  which  may  stand,  in  law,  as  tiie  immediate 
cause  of  the  injury,  the  question  is  one  for  the  jury  whether,  under 
all  the  conditions  under  which  the  loss  happened,  the  destruction  of 
the  plaintift"'s  property  was  a  result  that  might  reasonably  have  been 
expected — though  not,  in  fact,  anticif  ated — from  the  defendant's  neg- 
ligent act. 


Ill  error  to  the  Supreme  Court. 

This  action  was  brouglit  by  Sahuon,  the  defendant  in  error, 
against  the  railroad  company,  to  recover  damages  for  the- 
destruction  of  his  property  by  fire. 
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At  the  trial  at  the  circuit,  a  verdict  wa."?  had  against  the 
defendants  below,  on  Avliich  judgment  was  entered,  where- 
upon this  writ  of  error  was  sued  out. 

For  the  plaintiffs  in  error,  Vanatta,  Attorney-General,  and 
J.  G.  Shipman. 

For  the  defendant,  H.  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  declaration  contains  eight  counts.  To 
the  first  six  counts,  the  defendants  pleaded  the  general  issue. 
To  the  seventli  and  eighth  counts,  the  defendants  demurred. 
On  argument,  the  demurrer  was  overruled,  and  leave  was 
given  to  the  defendants  to  withdraw  the  demurrer,  and  plead 
to  the  counts  demurred  to.  The  defendants  availed  them- 
selves of  that  j)rivilege,  and  pleaded  the  general  isssue  to 
those  two  counts.  An  order  overruling  a  demurrer,  with 
leave  to  plead,  is  a  mere  interlocutory  order,  on  which  a  writ 
of  error  cannot  be  brought.  Warren  R.  R.  Co.  v.  Town  of 
Belvidere,  6  Vroom  584—588.  AVhere,  after  demurrer  over- 
ruled, the  demurring  party  pleads  to  the  pleading  demurred 
to,  he  waives  the  demurrer,  and,  on  error  after  final  judg- 
ment, the  demurrer  will  not  appear  on  the  record.  Peck  v. 
Cowing,  1  Denio  222;  Jones  v.  Thompson,  6  Hill  621; 
United  States  v.  Boyd,  5  How.  {U.  S.)  29;  Clearwater  v. 
Meredith,  1  Wall.  25 ;  Bell  v.  R.  R.  Co.,  4  Wall.  598.  The 
defendants,  under  the  leave  given,  having  withdrawn  the 
demurrer,  and  pleaded  to  the  counts,  no  final  judgment  was 
entered  on  the  issue  of  law  made  by  the  demurrer.  Conse- 
quently, on  this  writ  of  error,  the  sufficiency  of  the  counts 
demurred  to  is  no  further  raised  than  it  would  be  on  a  motion 
in  arrest  of  judgment,  and  defects  therein,  which,  by  the 
statute  of  amendments,  are  aided  by  verdict,  will  be  cured 
by  the  verdict  on  the  issue  of  fact  made  by  the  subsequent 
plea.  By  th3  one  hundred  and  eighty-sixth  section  of  the 
practice  act,  {Rev.,  p.  635,)  where  some  of  the  counts  in  the 
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■declaration  are  bad,  and  others  good,  a  verdict  for  entire 
damages  is  good.  The  remedy  of  the  defendant,  in  such 
■case,  is  to  apply  to  the  judge  at  the  trial,  to  instruct  the  jury 
to  disregard  such  of  the  counts  as  are  faulty  or  bad.  The 
defendants  having  substantially  made  such  request  of  the 
judge  at  the  trial,  which  was  denied,  and  exception  to  such 
denial  having  been  taken,  in  that  way,  the  questions  decided 
by  the  Supreme  Court  on  demurrer  to  the  two  counts  of  the 
declaration,  have  been  put  upon  the  record. 

To  the  third,  fourth,  fifth,  and  sixth  counts,  the  defend- 
ants, in  addition  to  the  general  i$sue,  pleaded  a  special  plea, 
to  which  the  plaintiff  demurred.  On  the  argument  of  that 
demurrer,  the  Supreme  Court  held  the  demurrer  to  be  well 
taken,  and  judgment  final  was  entered  against  the  defendants 
on  the  defence  made  in  the  said  plea.  Error  is  assignable  on 
that  judgment,  and  the  decision  of  the  Supreme  Court  on 
the  legal  sufficiency  of  the  plea  demurred  to,  is  properly  put 
in  issue  on  this  writ  of  error. 

The  opinion  of  the  Supreme  Court,  on  the  demurrers,  will 
be  found  in  9  Vt^oom  5. 

Inasmuch  as  all  the  legal  propositions  which  were  discussed 
in  the  Supreme  Court,  on  the  argument  of  the  demurrers, 
•were  again  substantially  presented  at  the  circuit,  and  have 
been  put  on  the  record  by  the  bills  of  exceptions,  it  will  be 
most  convenient  to  consider  them  as  they  appear  in  the  bill 
■of  exceptions,  in  connection  with  the  other  propositions  of 
law  contained  in  the  exceptions  taken  at  the  trial.  For  con- 
venience, it  is  proposed  to  examine  thorn  in  the  order  in 
which  they  were  discussed  by  counsel  on  the  argument. 

The  declaration  contains  two  classes  of  counts.  In  the  first 
class,  the  plaintiif  counts  upon  the  defective  construction  and 
ney-li^ent  management  of  the  defendants'  locomotives.  In  the 
^  second  class,  there  are  no  averments  of  imperfections  in  the 
■consLruction  of,  or  neo-lio-ence  in  the  use  of  the  locomotives  of 
the  defendants.  In  lieu  thereof,  the  plaintiff  counts  on  an 
alleged  duty  of  the  defendants  to  preserve  and  keep  the  strip 
of  land  on  which   their  track  was  laid,  in   such  a  condition 
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that  fire  should  not  be  occasioned  by  coals  and  other  iirneous 
matter  falling  thereon  from  their  locomotives,  and  also  to  take 
all  necessary  precautions  to  prevent  fire  that  might  be  occa- 
sioned on  said  strips  from  extending  to  the  plaintiff's  lands. 
The  breach  assigned  is,  that  the  defendants  so  negligently  and 
improperly  kept  their  said  strips  of  land,  that  the  grass, 
herbage,  sprouts,  leaves,  briers,  wood,  railroad  ties,  and  other 
combustible  matter  thereon  took  fire,  and  that  by  reason  of 
the  defendants  not  having  taken  due  and  reasonable  precau- 
tion to  prevent  fires  so  occasioned  from  extending  from  their 
lands,  fire  was  communicated  therefrom  to  the  plaintiff's 
lands.  To  the  latter  class  of  counts,  a  demurrer  was  unsuc- 
cessfully filed  in  the  Supreme  Court. 

The  contention  of  the  defendants  is  that,  while  a  railroad 
corporation,  empowered  by  its  charter  to  use  locomotives  in 
moving  its  trains,  owes  a  duty  to  the  owners  of  lands  adja- 
cent to  its  route,  to  use  all  reasonable  precautions  to  prevent 
the  comnmnication  of  fire  from  its  locomotives,  it  owes  no 
duty  with  respect  to  the  condition  of  its  track,  that  raises  an 
obligation  to  keep  it  free  from  leaves  and  vegetation  that 
may  come  upon  it  by  the  operation  of  natural  laws.  In 
other  words,  it  is  insisted  that  the  company  does  not  become 
a  wrong-doer  by  leaving  its  lands  in  a  state  of  nature,  and 
that,  although  its  track  and  the  strips  of  land  in  its  owner- 
ship, alongside  of  it,  may  be  overgrown  with  grass  and 
other  vegetation,  and  covered  with  leaves  in  a  highly  com- 
bustible condition,  the  duty  of  the  company  is  performed  if 
its  locomotives  are  constructed  in  an  approved  manner,  and 
are  managed  with  skill;  and  that  injury  to  adjoining  lands, 
resulting  from  a  fire  originating  in  such  combustible  matter, 
and  carried  thereby  to  adjacent  property,  is  damnnui  absque 
injuria,  if  the  company's  locomotives  are  properly  constructed 
and  managed. 

It  will  not  be  necessary  to  resort  to  the  common  law  to 
ascertain  what  duties  rest  upon  a  raih'oad  company  authorized 
to  use  locomotives,  with  respect  to  the  communication  of  fire. 
The  statute  of  1865  defines  with  precision  the  responsibility 
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of  corporations  or  individuals,  for  injuries  resulting  from 
fires  caused  by  locomotive  engines,  and  the  conditions  under 
which  such  responsibility  arises.  It  declares  it  to  be  "  the  duty 
of  every  company  or  person  operating  or  using  any  railroad  in 
this  state  with  a  locomotive  engine  or  engines,  to  take  and  use 
all  practicable  means  to  prevent  the  communication  of  fire 
from  any  locomotive  engine  used  or  employed  by  them  on 
any  railroad  in  this  state,  in  passing  along  or  being  upon  any 
such  railroad,  to  any  property,  of  whatever  description,  of 
any  owner  or  occupant  of  any  land  adjacent  or  near  to  such 
railroad,"  and  provides  that  when  any  injury  is  done  to  any 
building,  grain,  hay,  crops,  or  other  property  of  any  person 
or  corporation,  by  fire  communicated  by  a  locomotive  engine 
of  any  person  or  railroad  corporation,  in  violation  of  the 
statute,  said  person  or  corporation  shall  be  responsible,  in 
damages,  to  the  person  or  corporation  so  injured.  Rcr.,  p. 
697,  §§  13,  14. 

The  duty  of  persons  using  locomotive  engines  is  prescribed 
by  this  statute  in  comprehensiv^e  terms.  They  are  required 
to  use  all  practicable  means  to  prevent  the  communication  of 
fires  from  their  locomotives.  The  duty  is  not  limited  to  care 
in  the  construction  and  use  of  their  engines ;  it  extends  to 
every  means  within  their  control  by  which  fire  from  their 
locomotives  may  be  communicated  to  the  property  of  others. 
Fire  kindled  by  coals  dropped  or  thrown  on  the  road-bed,  or 
alongside  of  it,  from  a  locomotive  properly  constructed,  may 
spread  and  be  communicated  to  adjacent  lands,  by  the  inflam- 
mable condition  in  which  the  company's  lands  are  permitted 
to  be.  The  removal  of  such  combustible  substances  is  quite 
as  much  a  means  of  preventing  the  communication  of  fire 
from  their  locomotives,  as  using  the  usual  methods  of  pre- 
venting the  escape  of  fire  from  the  locomotives  themselves. 
That  it  was  the  legislative  intent  to  reach  every  means  by 
which  fire  might  be  communicated,  directly  or  indirectly, 
from  their  locomotives,  and  to  impose  a  duty  in  that  respect, 
is  apparent  from  the  words  of  the  statute.  This  construction 
is  made  more  obvious  by  the  fact  that  the  legislature,  by  a 
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subsequent  act,  passed  in  1873,  {Rev.,  p.  698,  §  lo,)  provided 
specifically  for  this  duty  of  railroad  companies,  in  providing 
screens  on  the  smoke-stacks  of  their  engines,  to  pz-event,  as 
far  as  practicable,  the  escape  of  fire,  and  left  the  general  pro- 
visions of  the  act  of  1865  unaltered. 

The  courts  of  England  have  adjudged  that  a  duty  lies 
upon  a  railroad  company,  under  the  common  law,  to  exercise 
care  in  keeping  its  track  free  from  combustible  matter, 
whereby  fire  from  its  locomotives  may  be  carried  to  adjacent 
lands,  and  that  an  action  will  lie  for  negligence  in  that 
respect,  although  there  be  no  suggestion  that  the  engine  from 
which  the  fire  was  thrown  was  improperly  constructed  or 
driven.  SinitJt  v.  London  and  Southwestern  R.  Co.,  L.  R.,  5 
C.  P.  98 ;  S.  a  in  Exch.  Ch.,  L.  R.,  6.  C.  P.  14.  This  view 
has  also  the  support  of  the  opinion  of  Chief  Justice  Cock- 
burn,  in  Vau(/hn  v.  Taff  Vale  R.  W.  Co.,  5  H.  &  X.  679. 

So  uniformly  has  the  liability  of  railroad  companies,  for 
the  condition  of  their  tracks,  been  adjudged,  both  on  common 
law  principles  and  under  statutes  similar  to  our  statute,  that 
Dixon,  C.  J.,  in  Kellogg  r.  Chicago  and  Northwestern  R.  R. 
Co.,  declared  "  that  all  the  authorities  agree  that  the  pres- 
ence of  dry  grass  and  other  inflammable  material  upon  the 
way  of  a  railroad,  suffered  to  remain  there  by  the  company, 
without  cause,  is  a  fact  from  which  a  jury  may  find  negli- 
gence against  the  company."  26  Wis.  223  ;  Bass  v.  Chicago,. 
Burlington  and  Quincij  R.  R.  Co.,  28  III.  9;  Illinois  Cen- 
tral R.  R.  Co.  V.  Hills,  42  ///.  407 ;  Illinois  Central  R.  R. 
Co.  V.  Frazier,  47  III.  505 ;  Webb  v.  Rome,  Watertown  and 
Ogdensburg  R.  R.  Co.,  49  X.  Y.  420 ;  Fli/nn  v.  San  Fran- 
cisco and  San  Jose  R.  R.  Co.,  40  Cal.  14. 

Whether  regard  be  had  to  the  statute  or  to  the  common  law^ 
a  duty  rests  upon  a  railroad  company  to  care  for  the  condi- 
tion of  its  track.  Neglect  to  perform  this  duty  is  actionable 
negligence,  and  will  impose  a  liability  for  the  injurious  con- 
sequences that  may  follow,  and  a  company  will  not  be  dis- 
charged from  responsibility  for  such  consequences,  by  the  fact 
that  negligence  in  this  respect  was  not  combined  with  further 
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neo-lig-ence  in  the  construction  or  manao-enient  of  its  locomo- 
tives.  The  decision  of  the  Supreme  Court  on  this  subject, 
and  the  charge  of  the  judge,  "  that  if  the  defendants  allowed 
combustible  matter  to  remain  on  their  right  of  way,  so  as  to 
make  it  dangerous  to  adjoining  property  to  run  their  locomo- 
tives by  or  through  such  combustible  matter,  it  is  negligence 
for  which  the  company  is  culpable,"  were  correct. 

It  was  further  contended  that  the  damages  recovered  were, 
in  part,  too  remote  to  be  legally  recoverable. 

The  plaintiff's  injury  was  in  the  destruction  of  the  sprouts 
and  young  timber  standing  and  growing  on  two  tracts  of 
land,  and  of  wood  cut  and  lying  in  heaps  thereon.  The 
track  of  the  railroad  was  laid  across  one  of  these  tracts  of 
land.  The  other  tract  was  on  one  side  of  the  railroad,  and 
adjoined  the  company's  lands.  The  three  lots  into  which 
the  plaintiff's  lands  were  separated  were  each  irregular  in 
shape,  and,  in  places,  the  lands  of  third  persons  intervened 
between  the  plaintiff's  premises  and  the  i-aih'oad. 

The  judge  was  asked  to  charge  that  the  plaintiff  could  not 
recover  for  injuries  caused  by  fires  which  were  started  on  the 
lands  of  third  persons,  and  spread  from  thence  to  his  prem- 
ises. The  judge  refused  to  give  this  instruction,  and  charged 
that  if  the  fire  was  occasioned  by  the  defendants'  negligence, 
the  plaintiff  could  recover,  whether  the  lands  injured  adjoined 
the  company's  lands,  or  whether  there  was  an  intermediate 
owner  between  the  company's  lands  and  the  lands  injured. 
On  this  charge  and  refusal  to  charge,  error  is  assigned. 

To  maintain  this  assignment  of  error,  Ryan  v.  New  York 
Central  E.  B.  Co.,  35  N.  Y.  210,  and  Pennsylvania  R.  R. 
Co.  V.  Kerr,  62  Penn.  St.  353,  were  cited.  The  latter  of  these 
•cases  was  decided  on  the  authority  of  the  former  case.  If 
these  cases  are  regarded  as  holding  that  where  one,  by  negli- 
gence or  misconduct,  occasions  a  fire  on  his  own  premises,  or 
the  premises  of  a  third  person,  which  spreads  from  thence  to 
the  plaintiff's  proi)erty,  and  causes  an  injury,  the  injury,  as  a 
legal  proposition,  is  too  far  removed  from  his  negligent  act  to 
involve  him   in   legal   liability,   they  cannot  be  sustained  ou 
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principle  or  authority.  Wherever  they  have  been  cited  as 
sustaining  such  a  position,  they  have  either  not  been  followed, 
or  their  soundness  has  been  doubted  or  denied.  Webb  v. 
Rome,  Watertown  and  Ogdensburg  B.  R.  Co.,  3  Lans.  453; 
S.  a  on  apjmd,  49  N.  Y.  420 ;  Follet  v.  Long,  56  N.  Y. 
200-206;  Perley  v.  Eastern  B.  R.  Co.,  98  3I((ss.  414-419; 
Kellogg  v.  Chicago  and  Northv)estern  R.  R.  Co.,  26  Wis. 
223;  Atchison  R.  R.  Co.  v.  Stanford,  8  Am.  R.  W.  Rep. 
230-244 ;  Fent  v.  Toledo,  Peoria  and  Wabash  R.  R.  Co.,  59 
III.  349-359;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.  Rep.  454-471.  If  they  are  considered  as  holding  that 
diversity  in  ownership  of  the  places  where  the  fire  began^ 
and  where  the  injury  sued  for  occurred,  or  intervening  space, 
without  regard  to  causal  connection — negligence  in  the  origin 
of  the  fire  being  established — determines  the  limits  of  re- 
sponsibility, they  stand  alone,  and  are  contrary  to  the  uniform 
course  of  decisions  elsewhere.  Hart  v.  Wester7i  R.  R.  Co., 
13  lletc.  99;  Hooksett  v.  Concord  R.  R.  Co.,  38  N.  H. 
242 ;  Smith  v.  London  and  Southwestern  R.  Co.,  L.  R., 
5  C.  P.  98 ;  Milwaukee  and  St.  Paid  R.  R.  Co.  v.  Kellogg j 
Sup.  Ct.  U.  S.,  {Oct.  T,  1876.)  In  Grand  Trunk  R.  R. 
Co.  V.  Richardson,  and  Perley  v.  Eastern  R.  R.  Co.,  the 
two  cases  of  Ryan  and  Kerr  were  held  to  be  inapplicable 
to  statutes  similar  to  the  statute  of  this  state.  In  the  latter 
case,  (Perley  r.  Eastern  R.  R.  Co.,)  it  appears,  by  the  opinion 
of  Chapman,  C.  J.,  that  the  fire  which  destroyed  the  plain- 
tiff's proj^erty  proceeded  from  the  defendants'  locomotive, 
and  came  in  a  direct  line,  and  without  break,  to  the  plaintiff's 
property,  but  in  reaching  the  plaintiff's  land,  it  went  across 
the  land  of  three  or  four  different  parties,  which  lay  between 
the  plaintiff's  land  and  the  railroad  track ;  and  that  the  dis- 
tance to  the  plaintiff's  land  was  about  half  a  mile;  and  that 
the  fire  was  fed,  on  its  way,  by  grass,  stubble,  and  woodland. 
The  defendants  contended  that  they  were  not  liable  for  the 
injury,  because  it  was  remotely,  and  not  proximately  con- 
nected with  the  escape  of  the  fire  from  their  engine.  "  But,'^ 
the  Chief  Justice  said,  "  it  was  none  the  less  'communicated' 
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from  the  engine,  because  the  intermediate  land  belonged  to 
other  persons,  nor  because  the  distance  was  half  a  mile.  If 
the  land  had  all  belonged  to  the  plaintiff,  and  had  extended 
a  mile,  it  would  be  difficult  to  establish  a  line  on  his  land, 
and  to  hold  that  the  statute  gives  him  no  remedy  beyond  that 
line.  Nor  does  the  fact  that  there  were  several  owners  make 
the  damage  to  the  plaintiff  remote,  in  the  sense  in  which  that 
term  is  used,  as  contra-disthiguished  from  direct  and  imme- 
diate." 

The  general  rule  is,  that  damages,  to  be  recoverable,  must 
be  the  natural,  and  also  the  proximate  consequence  of  the 
wrongful  act.  Keeping  in  view  that  proximate,  as  here  used, 
means  closeness  of  causal  connection,  and  not  nearness  in 
time  or  distance,  and  that  its  office  is  to  qualify  the  generality 
of  the  idea  expressed  by  natural,  this  definition,  as  a  general 
rule,  is  the  best  that  can  be  adopted.  Many  results  of  an 
act  are  perfectly  natural,  and  yet,  as  consequences,  are  so 
remote  from  the  act  done,  as  not  to  involve  legal  responsi- 
bility. For  instance,  the  natural  tendency  of  fire,  when 
kindled,  is  to  spread,  and  to  destroy  all  combustible  matter 
in  its  progress.  The  destruction  of  a  building,  however  far 
distant  from  the  place  where  the  fire  was  kindled,  is  a  natural 
consequence  of  the  fire,  and  yet  its  destruction  may  be  so 
disconnected  from  the  wrongful  or  negligent  act  of  building 
the  fire,  that  the  wrong-doer  is  not  legally  responsible  for  the 
loss. 

The  difficulty  is  to  determine,  iu  such  cases,  when  the 
causal  connection  is  so  broken  that  the  legal  liability  of  the 
Avrong-doer  ceases. 

In  Cliffy.  Ncwarlc  and  New  Yorh  R.  R.  Co.,  6  Vroom  18; 
8.  C.  in  error,  Id.  574,  the  intervention  of  the  independent  act 
of  a  third  person  between  the  wrong  complained  of  and  the 
injury  suffered,  which  was  the  immediate  cause  of  the  injury, 
was  adopted  as  a  test  of  that  remoteness  of  damage  which  for- 
bids its  recovery.  Substantially,  the  same  rule  was  held  by 
Mr.  Justice  Miller,  in  Ins.  Co.  v.  Tweed,  7  Wall.  44,  and  by 
Mr.  Justice  Strong,  in  IlUwaukee  and  St.  Paul  R.  R.  Co.  v. 
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Kdlogrj,  Sup.  CL  U.  S.,  {Oct.  T.,  1876.)  This  principle  is 
approved  by  Dr.  Wharton,  in  his  interesting  and  instructive 
Treatise  on  Negligence,  and  is  shown  to  have  had  its  origin 
in  the  civil  law.  Whart.  on  Neg.,  §  135.  This  learned  author, 
in  discussing  the  subject  of  the  communication  of  fires,  and  of 
causal  connection,  where  the  fire  has  originated  from  negli- 
gence and  been  communicated  from  building  to  buildinw- 
until  it  reached  the  plaintiff's  building,  and  one  of  the  interme- 
diate buildings  has  been  negligently  built  of  materials  easily 
ignited,  observes  "that  the  only  rule  to  which  we  can  resort 
is,  that  causal  connection  ceases  where  there  is  interposed,  be- 
tween the  negligence  and  the  damage,  an  object  which,  if  due 
care  had  been  taken,  would  have  prevented  the  damage." 
Whart.  on  Neg.,  §  150.  In  a  pamphlet  by  the  same  writer, 
on  "  The  liability  of  railway  companies  for  remote  fires,"  he 
solves  the  problem  of  their  liability  in  such  cases  by  re-stating 
the  same  principle  in  the  following  language  :  "  That  a  per- 
son whose  negligence  may  have  been  one  of  the  antecedents 
or  conditions  of  an  event,  is  relieved  juridically  from  liability, 
if  such  negligence  is  applied  to  the  particular  event  by  the 
intervening  negligence  or  malice  of  a  third  party."  Of  course, 
the  same  immunity  will  follow  where  the  intervening  negli- 
gent act  is  that  of  the  plaintiff,  so  that  it  becomes  contributory 
negligence,  without  which  the  loss  would  not  have  happened. 
The  cases  in  .which  the  responsibility  is  laid  on  the  original 
WTong-doer,  though  intervening  agencies  without  his  fault  have 
interposed,  are  quite  numerous.  Indeed,  cases  of  this  class 
are  only  instances  of  the  application  of  the  principle  adjudi- 
cated in  the  well-known  Squib  case,  as  expressed  in  the 
opinion  of  Chief  Justice  De  Grey.  Scott  v.  Shephanl,  2  W. 
Bl.  892.  The  following  are  a  few  of  the  cases,  mainly  taken 
from  recent  decisions,  which  are  illustrations  of  its  practical 
applications  :  Sneeshy  v.  London  and  Yorh  K.  Co.,  L.  B., 
9  Q.  B.  263  ;  Romney  Marsh  v.  Trinity  House,  L.  E.,  5  Exch. 
204  ;  S.  a,  L.  R.,  7  Exch.  247  ;  George  v.  Skivington,  L.  R., 
5  Exch.  1  ;  Collins  v.  Middle  Level  Comm'rs,  L.  R.,  4  C.  P. 
279 ;  The  George  and  Richard,  L.  R.,  3  A.  &  E.  466 ;  Byrne  v. 
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Wilson,  15  Irish  L.  Rep.  332  ;  Pollett  v.  Long,  56  .V.  Y.  200 ; 
Powell  V.  Deveney,'3  Cush.  300  ;  Vanderburgh  v.  Truax,  4 
Denio  464;  Thomas  v.  Winchester,  6  N.  Y.  397;  Carter 
V.  Towne,  103  Jfass.  507. 

A.s  an  apt  illustration  of  the  conditions  under  which  the 
claim  of  causation  will  or  will  not  be  broken  by  an  inter- 
vening agency,  Mr.  Bigelow  selects  the  two  cases  of  Thomas 
V.  Winchester  and  Carter  r.  Towne.  In  the  first  of  these 
cases,  the  agent  of  the  defendant  (a  druggist)  negligently  put 
up  belladonna,  a  poisonous  drug,  and  labeled  it  as  extract 
of  dandelion,  a  harmless  medicine,  and  sold  it  to  another 
druggist,  who  sold  it  to  the  plaintiff,  to  whom  it  was  admin- 
istered as  dandelion,  and  who  was  greatly  injured.  In  the 
second  case,  the  defendant  sold  gunpowder  to  a  boy  eight 
years  old,  who  took  it  home  and  put  it  in  a  cupboard,  with 
the  knowledge  of  his  parents,  where  it  lay  more  than  a  week. 
His  mother  afterwards  gave  him  some  of  the  powder,  which 
he  fired  off,  with  her  knowledge,  and  he  was  injured  by  the 
explosion.  In  the  first  case,  the  defendant  was  held  to  be 
liable ;  in  the  second  case,  he  was  held  not  to  be  liable.  The 
reason  of  this  difference  in  result  was,  that  in  the  first  case, 
the  druggist,  who  was  the  intermediate  vendor,  was  guilty 
of  no  negligence  in  selling  to  the  plaintiff;  and,  in  the  second 
case,  the  mother  was  negligent  in  permitting  her  son  to  use 
the  gunpowder,  and  if  she  had  not  been  negligent,  the  injury 
would  not  have  happened.  In  the  latter  case,  the  chain  of 
causation  between  the  plaintiff's  injury  and  the  defendant's 
act,  was  broken  by  the  negligence  of  the  intermediate  party, 
and  in  the  first  case  it  was  not.  Bigelow^s  Lead.  Cas.  on 
Torts  609. 

Whenever  an  intervening  agency  which  has  transmitted  the 
force  of  the  defendant's  wrongful  act  to  tiie  injury  complained 
of,  appears,  the  question  whether  causal  connection  exists,  so 
that  the  original  wrong-doer  shall  be  liable,  is  sometimes  a 
question  of  law  and  sometimes  a  question  of  fact,  according 
to  the  circumstances  of  the  particular  case.  In  actions  for 
injuries  resulting  from  fire  originating  through  the  defend- 
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ant's  negligence,  and  comraunicatecl  to  the  plaiutifF's  property, 
where  distance,  intervening  objects,  or  the  manner  in  which 
the  fire  was  communicated,  present  the  question  whether  the 
plaintiff's  loss  is  attributable  to  the  defendant's  negligent  act, 
and  there  be  no  intervening  agency  apparent  which  may 
stand  in  law  as  the  immediate  cause  of  the  injury,  the  ques- 
tion is  one  for  the  jury,  whether,  under  all  the  conditions 
uuder  which  the  loss  happened,  the  destruction  of  the  plaintiiF's 
property  was  a  result  that  might  reasonably  have  been  ex- 
pected (though  not  in  fact  anticipated,)  from  the  defendant's 
negligent  act.  Whart.  on  Neg.,^  154;  Webb  v.  Rome,  Water- 
toion  and  Ogdemhurg  R.  R.  Co.,  49  N.  Y.  420 ;  Fent  v.  Toledo 
and  Northwestern  R.  R.  Co.,  59  III.  349  ;  Kellogg  v.  Chicago 
and  Northwestern  R.  R.  Co.,  26  Wis.  223 ;  Milwaukee  and  St. 
Paul  R.  R.  Co.  V.  Kellogg,  Sup.  a.  U.  S.,  {Oct.  T.,  1876.) 

The  defendants  contend  that  the  chain  of  causation  in  the 
present  case  was  broken  by  the  negligence  of  the  plaintiff  him- 
self, in  permitting  trees,  saplings  and  bushes  to  stand  on  his 
premises  adjoining  the  railroad  track,  which  trees,  saplings 
and  bushes  annually  shed  a  great  quantity  of  leaves,  which 
were  carried  and  driven  by  the  winds  upon  the  track  of  the 
railroad,  forming  a  continuous  line  of  dry  combustible  matter 
extending  from  the  track  of  the  railroad  to  the  lands  of  the 
plaintiff,  and  to  a  connection  and  communication  with  large 
quantities  of  dry  leaves  carelessly  and  negligently  left  thereon, 
and  that  the  said  fires  thereby  accidentally  and  unavoidably 
caught  and  were  carried  to  the  plaintiff's  lands,  etc. 

This  question  was  presented  as  a  substantive  defence  to  the 
action,  by  the  plea  adjudged  to  be  bad  on  demurrer  in  the 
Supreme  Court,  and  was  also  raised  at  the  trial  in  support  of 
the  contention  that  the  damages  were  too  remote.  Whether  it 
be  regarded  as  a  fact  in  denial  of  negligence  on  the  part  of  the 
defendants,  in  the  accumulation  of  combustible  matter  on 
their  track,  or  as  contributory  negligence  on  the  part  of  the 
plaintiff,  thus  breaking  the  chain  of  causation  between  the  de- 
fendant's negligence  and  the  injury  sustained,  is  immaterial. 
In  both  aspects,  it  is  founded  on  the  allegation  of  a  duty,  on 
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the  part  of  the  adjoining  land-owner  to  cultivate,  use  or  care 
for  his  property  in  the  interest  of  an  adjoining  proprietor. 
That  a  servitude  of  this  character  is  not  imposed  upon  the 
owner  of  lands  contiguous  to  a  railroad,  is  clearly  shown  by 
the  opinion  of  the  Supreme  Court  in  sustaining  the  demurrer 
to  the  plea.  The  owner  of  lands  so  situate  may  cultivate, 
build  upon  and  use  his  lands,  or  leave  them  in  a  state  of 
nature,  as  he  may  see  proper,  and  will  take  upon  himself  no 
other  risks  than  such  as  are  incident  to  the  operation  of  the 
road  in  the  exercise  of  proper  care  and  vigilance  by  the  com- 
pany, and  will  nevertheless  be  entitled  to  remedy  for  injuries 
by  fires  arising  from  the  negligence  of  the  company  in  the 
construction  or  management  of  its  locomotives,  or  in  the  con- 
dition in  which  its  track  is  suffered  to  remain.  Cook  v.  Cham- 
plain  Transportation  Co.,  1  Denio  91  ;  Kellogg  v.  Chicago 
and  Northwestern  R.  R.  Co.,  26  Wis.  222 ;  Flynn  v.  San 
Francisco  and  San  Jose  R.  R.  Co.,  40  Cal.  14;  Phila.  and 
Reading  R.  R.  Co.  v.  Hendrickson,  80  Penn.  St.  182. 

Nor  will  the  fact  that  the  company  acquired  the  right  of 
way  for  its  railroad  of  the  adjacent  owner,  by  grant  or  con- 
demnation, create  a  servitude  of  this  nature.  A  conveyance 
of  lands  to  a  railroad  company  for  railroad  purposes,  or  their 
condemnation  for  that  purpose  only,  bars  the  recovery  of  such 
damages  as  naturally  and  necessarily  arise  from  the  use  of  the 
premises  for  the  authorized  purpose.  It  will  not  exclude  the 
recovery  of  damages  for  injuries  resulting  from  the  unskilful 
or  improper  construction  of  the  road,  or  negligence  in  oper- 
ating it.  If  the  subsequent  injury  results  from  negligence, 
or  the  want  of  skill  dn  executing  the  work,  or  from  doing 
some  wrongful  or  unauthorized  act,  or  omitting  what  the  law 
requires  to  be  done  in  operating  the  railroad,  the  remedy  by 
action  remains,  notwithstanding  the  conveyance  or  condem- 
nation, Delaware  and  Raritan  Canal  Co.  v.  Lee,  2  Zab. 
243 ;  Bagnell  v.  London  and  Northwestern  R.  R.  Co.,  7  H.  & 
N  423 ;  Dodge  v.  County  Comm/rs,  3  3Ietc.  380 ;  Cooley  on 
Const.  Lim.  564-570;  Addison  on  Torts  727-751. 

In  the  trial  of  issues  for  estimating  the  damages  for  lands 
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taken  for  the  construction  and  use  of  a  railroad,  the  uniform 
practice  is,  to  instruct  the  jury  that  they  shall  include  in  the 
damages  compensation  for  all  injuries  that  may  arise  from  the 
use  of  the  premises  for  the  purpose  of  a  railroad,  properly  con- 
struci;ed  and  carefully  managed,  but  not  for  injuries  arising 
from  negligence  in  the  construction  or  in  operating  the  road ; 
that  for  injuries  arising  from  the  use  of  the  lands  taken  for  a 
railroad,  properly  built  and  carefully  conducted,   the  land- 
owner is  without  redress,  but  that   his  remedy  for  injuries 
caused  by  negligence  will  continue,  notwithstanding  the  pro- 
ceedings to  condemn.     On  the  trial  of  such  an  issue,  it  would 
be  an  impossibility  on  the  part  of  the  jury,  to  make  a  present 
appraisement  of  the  damages  that  might  occur  in  the  future, 
through  the  negligence  of  -the  company  in  operating  its  rail- 
road, including,  as  it  would,  not  only  injuries  to  the  remain- 
ing lands  from  fire,  but  also  other  injuries  to  the  property, 
and  even  to  the  persons  of  the  occupants  which  might  happen 
from  negligence  in  running  the  road.     The  introduction  into 
the  issue  of  an  element  of  compensation  founded  on  such  con- 
siderations, and  allowing  juries  to  guess  what  might  happen 
in  this  way  in  the  future,  would  tend  greatly  to  unreasonable 
and  excessive  verdicts.     The  law,  in  estimating  compensation 
for  lands  taken,  wisely  limits  the  issue  to  damages  arising 
from  the  taking,  and  such  damages  as  are  necessarily  incident 
to  the  use  of  the  lands  for  the  proposed  purpose,  leaving  in- 
juries resulting  from  negligence  in  such  use  to  be  compensated 
for  by  action  whenever  they  occur. 

The  illustration  of  the  allowance  of  the  cost  of  building  and 
maintaining  fences  along  the  track,  and  the  immunity  of  the 
company  from  liability  for  injuries  to  cattle  straying  on  its 
track,  is  inapplicable.  At  common  law,  the  owner  of  cattle 
is  bound  to  keep  them  on  his  own  premises,  and  is  liable  for 
damages  done  by  their  straying  upon  the  lands  of  others, 
though  they  escape  without  any  fault  on  his  part.  The  neces- 
sity of  additional  fencing  to  enable  the  land-owner  to  discharge 
the  common  law  duty  of  keeping  his  cattle  on  his  own  prem- 
ises, makes  an  allowance  of  such  additional  expense  proper  in 
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estimating  damages  in  condemning  his  lands.  But  no  duty  is 
imposed  by  the  common  law  on  the  owner  of  lands  to  culti- 
vate or  use  them  in  a  particular  manner  for  the  special  con- 
venience of  his  neighbor.  He  may  cultivate  or  use  his  lands 
in  the  customary  manner,  or  leave  them  in  a  state  of  nature, 
without  becoming  a  wrong-doer. 

If  it  be  asked  why  a  railroad  company  is  under  an  obliga- 
tion to  keep  its  track  free  from  combustible  matter,  and  the 
owner  of  adjoining  lands  is  under  no  such  obligation,  with 
respect  to  his  lands,  the  answer  is  tersely  given  in  the  opinion 
of  the  Chief  Justice,  in  deciding  the  demurrer  in  the  Supreme 
Court:  "  The  company  uses  a  dangerous  agent,  and  must  pro- 
vide proper  safeguards  ;  the  land-owner  does  nothing  of  the 
kind,  and  has  a  right  to  remain  quiescent." 

Another  exception  is  founded  on  the  charge  and  refusal 
to  charge  as  requested,  in  relation  to  fire  coninumicated  by 
the  engine  Joseph  Scranton. 

By  the  tenth  section  of  the  charter  of  the  Morris  and  Essex 
Railroad  Company,  (under  which  the  defendants  operate  the 
road  as  lessees  of  the  entire  franchise),  the  then  present  rail- 
roads of  said  coinjiany,  and  the  road  or  roads  auth(»ri/,('d  by 
that  act,  were  declared  to  be  taken  and  deemed  puhHc  high- 
ways for  the  use  of  steam  engines  and  cars  propelled  by  steam 
engines  only.     Acts,  1851,  ja.  31. 

The  Scranton  was  owned  by  the  Lackawanna  Iron  and 
Coal  Company,  and  was  used  for  carrying  ore  for  the  iron 
and  coal  company,  on  defendant's  road,  from  Port  Oram  to 
Wasiiington.  It  was  run  without  any  spark-arrester  upon  it. 
Its  condition  was  known  to  the  engine  despatcher  of  the  de- 
fendants, and  he  exercised  no  superv^ision  over  it.  The  judge 
was  asked  to  charge  "  that  the  Lackawanna  Iron  and  Coal 
Company  ha'd  a  right  to  put  their  engine  on  the  Morris  and 
Essex  railroad  and  run  it,  if  they  complied  with  the  time- 
table of  the  defendants,  and  this  company  could  not  stop  them, 
and  is  not  responsible  for  their  acts  ;  and  if  the  engine  of  that 
company  ran  at  times  when  this  fire  might  have  occurred,  the 
plaintiff  must  look  to  that  company  alone."     The  charge  was, 
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that  if  the  defendants  suffered  and  permitted  the  engine,  in 
that  dangerous  condition,  to  run  upon  their  road,  they  were 
liable;  they  were  not  bound  to  do  so,  and  if  they  consented 
to  it,  they  were  responsible  for  the  injuries  done. 

The  charge,  in  view  of  the  proof  that  the  engine  was  openly 
run  on  the  defendants'  road,  and  that  her  condition  was 
known  to  the  defendants'  engine  despatcher,  who,  in  fact,  ex- 
ercised no  supervision  over  it,  substantially  put  the  liability  of 
the  company  on  the  basis  of  their  permission  to  run  the  en- 
gine over  the  road,  with  knowledge  of  her  dangerous  and  un- 
lawful condition.  In  this  aspect,  the  charge  has  the  support 
of  the  English  case  of  Richardson  v.  Great  Eastern  RaHway 
Co.,  L.  R.,  10  a  F.  486 ;  S.  C,  L.  R.,  1  C.  P.  Bir.  PA2, 
with  respect  to  the  liability  of  a  railroad  company  for  injuries 
arisino;  from  the  defective  condition  of  a  truck  belontj-inir  to 
another  company,  and  carried  over  the  road  of  the  former, 
under  the  ninety-second  section  of  the  railway  clauses'  consoli- 
dation act,  (8  and  9  Vic,  ch.  20,)  which  compels  every  com- 
pany incorporated  under  that  act,  to  receive  on  its  railroads 
and  transport  the  carriages  of  other  connecting  lines. 

Under  the  circumstances  of  this  case,  the  charge,  in  my 
judgment,  was  correct. 

The  defendants  were  not  authorized  to  surrender  to  third 
persons  the  entire  control  of  their  franchises.  The  duty  of 
exercising  these  franchises  to  accomplish  the  purpose  for 
which  they  were  granted,  devolved  on  the  defendants,  and 
they  could  not,  under  the  section  referred  to,  transfer  their 
franchises  to  another  company,  and  absolve  themselves  from 
the  obligations  connected  therewith. 

The  utmost  that  can  be  claimed  for  that  section  is,  that  it 
gave  the  right  to  other  persons  to  run  engines  and  cars  upon 
the  defendants'  railroad,  subject  to  such  rules  and  regidations 
as  they  might  prescribe. 

At  common  law,  an  inn-keeper  is  bound  to  receive  into  his 
inn  any  guest  who  may  apply,  and  it  is  the  duty  of  a  carrier 
to  receive  and  carry  all  goods  that  may  be  offered  for  trans- 
portation.    And  yet,  if  an  inn-keeper  should   receive   into 
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his  house,  knowingly,  persons  afflicted  with  a  contagious  dis- 
ease, and  exercise  no  care  to  prevent  the  spread  of  the  disease, 
he  would  be  responsible  for  the  consequences.  And  if  a  carrier 
should  knowingly  receive  and  carry  a  dangerous  explosive, 
and  omit  proper  precaution  in  its  transportation,  he  would 
be  liable  to  third  persons  for  injuries  resulting  therefrom. 
Neither  the  inn-keeper,  in  the  one  case,  nor  the  carrier,  in 
the  other,  could  discharge  himself  from  such  liability  by 
falling  back  on  his  common  law  duties,  or  upon  the  right 
of  the  guest  to  entertainment,  or  of  the  shipper  to  have  his 
goods  transported.  The  owner  of  lands  may  lawfully  lease 
them  to  a  tenant,  and  yet.  if  he  knowingly  leases  them  for 
purposes  of  prostitution,  or  for  the  transaction  of  an  unlaw- 
ful business,  he  will  be  liable  for  the  injury  that  may  accrue 
to  third  persons,  as  much  as  if  he  set  up  the  nuisance  himself. 

These  principles  of  law  are  applicable  to  this  case.  The 
defendants'  road  was  under  their  management  and  control. 
The  tiack  and  road-bed  were  their  property,  and  in  their  pos- 
session. The  gist  of  the  action  is  negligence  in  the  manner 
in  which  it  was  used.  If  they  knowingly  suffered  and  per- 
mitted another  company  to  make  it  a  place  of  danger  to 
adjacent  land -owners,  they  are  responsible  in  damages. 

Another  exception  is  to  the  charge  of  the  court,  that  the 
measure  of  damages  is  the  difference  in  the  market  value  of 
the  lands  burned  over,  before  and  after  the  injury.  This  in- 
struction, if  objectionable,  is  too  restrictive  on  the  plaintiff's 
right.  He  was  entitled  also  to  compensation  for  the  value  of 
the  wood  lying  on  the  plaintiff's  land,  which  was  destroyed  by 
the  fire.  The  defendants  have  no  ground  of  exception  in 
that  respect. 

There  being  no  error  apparent  on  the  record,  the  judgment 
shoJild  be  affirmed. 

For  affirmance — The  Chancellor,  Depue,  Dixox, 
Reed,  ScrDDER,  Van  Syckel,  Woodhull,  Dodd, 
Lilly.     9. 

Fw  reversal — None. 
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The  opinion  of  tlie  court  was  delivered  by 

Beasley,  Chief  Justice.  The  firs^t  question  mooted  on 
the  argument  relates  to  the  sufficiency  of  a  replication  to  a 
special  plea  put  in,  by  leave  of  the  court,  j/ids  darrein  con- 
tinuance. 

The  declaration  was  in  assumpsit,  laying  a  claim  on  a 
promissory  note  made  by  the  intestate  against  the  defendants 
as  his  administrators.  The  plea  drawn  in  question  sets  up 
that,  since  the  last  continuance,  "  the  Orphans'  Court  of  the 
county  of  Essex  did,"  in  the  language  of  the  pleader,  "for 
sufficient  reason  apj>earing  unto  them  therefor,  make  an  order 
that  the  said  defendant,  Abraham  M.  Reynolds,  be  removed 
from  his  office  of  administrator  of  the  said  James  O'Connell, 
deceased,  and  that  his  letters  of  administration  be  revoked ; 
and  that  afterwards  the  said  Orphans'  Court  of  the  county  of 
Essex,  did  order  and  direct  that  the  said  defendant,  Sarah  F. 
O'Connell,  be  removed  from  her  office  as  administratrix  of 
the  said  James  O'Connell,  deceased,  and  that  her  letters  of 
admim'stration  thereof  be  revoked,  and  that  Albert  P.  Con- 
dit,  Esq.,  of  the  county  of  Essex  aforesaid,  be  appointed 
administrator  in  the  place  and  stead  of  these  defendants,"  ttc. 
There  is  also  an  averment  that  such  substituted  administrator 
duly  gave  bond  and  took  upon  himself  the  administration  of 
the  estate. 

The  reply  to  this  plea  was,  that  before  the  removal  of  the 
defendants,  and  whilst  they  continued  in  office,  they  wasted, 
embezzled  and  misapplied  the  moneys,  assets  and  eifects  of 
the  estate  of  their  intestate.  This  replication  is  confronted 
by  a  demurrer. 

Thus  the  point  of  inquiry  is,  whether  a  suit  will  lie,  or  can 
be  continued  by  a  creditor  of  an  intestate  against  an  original 
administrator  who  has  wasted  the  estate,  after  his  removal  by 
the  Orphan*^  Court,  and  after  the  appointment  of  his  suc- 
cessor. 

There  appears  to  be  some  doubt  whether  this  interrogatory 
should  receive  a  negative  or  an  affirmative  response,  if  we  are 
to  adopt  the  English  law  books  as  our  standards  of  judgment. 
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for  while  in  them  the  dicfa  are  variant,  there  does  not  appear 
to  have  been  a  single  deeision  direetly  upon  the  jwint.  In 
Fackman^s  Case,  6  Rep.  18,  and  in  Palmer  v.  Lither/and, 
Latcli  160,  there  are  expressions  of  ojMnion  to  the  effect  that 
if  an  administrator  wastes  the  goods  and  afterwards  adminis- 
tration is  conin)itted  to  another,  yet  any  debtee  shall  charoe 
him  in  debt;  but  in  neither  of  these  cases  did  the  facts 
require  a  judicial  consideration  of  the  question.  In  Chandler 
V.  TJioiapson,  Hob.  265,  the  matter  is  referred  to  as  being 
entirely  uncertain  whether  the  suit  for  the  goods  wasted 
should  be  brought  by  the  successor  in  office  or  by  a  creditor 
of  the  intestate.  Judge  Buller,  if  he  was  the  author  of  the 
treatise  on  practice  commonly  attributed  to  him,  leaves  the 
subject  in  the  same  obscurity,  though  he  seemingly  regarded 
the  determination  that  the  creditor  had  the  right  of  action  as 
the  more  reasonable.  But  to  the  contrary  of  this  intima- 
tion stands  the  authority  of  Chief  Justice  Vaughan,  who,  in 
Brooking  v.  Joinings  et  al.,  1  Mod.  174,  explicitly  says  :  "  If 
the  former  executor  wasted,  the  new  one  hath  his  remedy 
against  him  :  but  he  is  not  liable  to  other  men's  suits."  The 
reporter  adds  that  Justice  Atkyns  ''  accorded." 

But  whatever  may  be  the  true  solution  of  this  problem  in 
the  light  of  the  ancient  adjudications  or  opinions,  such  solu- 
tion would  give  but  a  slight  assistance  in  the  ascertainment 
of  the  question  now  under  consideration.  All  questions 
relative  to  the  remedies  of  creditors  against  executors  or  ad- 
ministrators must  necessarily  be  the  creatures  of  the  statutory 
law,  for  no  remedy  of  that  kind  existed  antecedently  to  such 
enactments  ;  and  the  consequence  is,  that  with  respect  to 
such  remedies  we  must  look  almost  exclusively  to  the  statutes 
which  create,  modify  or  adjust  them.  Pursuing  this  course 
at  this  time,  and  turning  to  the  past  and  present  legislation 
on  the  subject  being  discussed,  it  seems  to  me  that  there  is  no 
difficulty  whatever  in  arriving,  in  the  present  inquiry,  at  a 
satisfactory  result.  By  Section  8  of  the  act  passed  the  16th 
December,  1784,  {Pat.  L.  59),  power  is  conferred  upon  the 
Orphans'  Court  to  remove,  on  cause  being  shown,  misbehav- 
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ing  administrators,  and  the  section  further  directs,  in  these 
Avords,  "  that  in  every  such  case,  the  said  court  shall  forth- 
with, by  sentence,  revoke  or  repeal  the  letters  of  administra- 
tion, and  thereupon  the  Ordinary,  or  his  surrogate,  shall 
grant  letters  of  administration  to  such  person  or  persons, 
having  right  thereunto,  as  will  give  bonds  in  manner  and 
form  aforesaid,  who  may  have  actions  of  trover,  detinue  or 
on  the  case,  for  such  goods  or  chattels  as  came  to  the  posses- 
sion of  the  former  administrators,  and  shall  be  detained, 
wasted,  embezzled,  withheld  or  misapplied  by  any  of  them, 
and  no  satisfaction  made  for  the  same." 

It  will  be  at  once  observed  that  this  provision  gives  to  the 
substitute  of  the  primary  administrator  rights  far  greater 
than  belong  by  law  to  an  administrator  de  boiiis  non,  or  to 
an  officer  succeeding  to  a  temporary  administration.  With 
regard  to  these  latter  classes  of  officers,  it  has  been  many 
times  decided  that  they  cannot  call  on  the  representative  of 
their  predecessor  for  the  proceeds  of  property  converted  into 
money,  but  only  for  assets  existing  in  specie.  This  doctrine 
was  held  in  Brotcnlee  v.  Lockicood,  5  C.  E.  Green  239,  and 
was  repeated  in  Carrick's  Adhi'rs  v.  Cnrrick's  Executors,  8 
C.  E.  Green  364.  Whereas,  by  force  of  the  clause  just  re- 
cited, the  first  administrator  is  liable  to  his  successor  for 
everything  belonging  to  the  estate,  whether  the  same  re- 
mains in  his  hands  or  has  been  squandered  or  misa]>})lied  by 
him. 

This  policy  of  jilacing  the  remedy  for  assets  withheld  or 
wasted  in  the  succeeding  administrator,  in  exclusion  of  all 
other  persons  interested  in  them,  has  been  carried  through 
various  statutes — the  substance  of  which  is  now  embodied  in 
Sections  130  and  131  of  the  Ori)hans'  Court  act,  as  contained 
in  the  late  Revision,  page  781.  The  former  of  these  sections 
enacts  that  upon  removal  the  administrator  shall  deliver  over 
immediately  to  his  successor  all  the  moneys  and  assets  of  the 
estate ;  that  he  shall,  at  the  next  term  of  the  Orjihans'  Court, 
settle  his  account,  and  within  sixty  days  thereafter  pay  over 
the  balance  found  to  be  due,  "and  on  failure  thereof,"  in  the 
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language  of  the  act,  "  the  court  may  enforce  the  [)ei'formance 
of  such  order  by  a  line  not  exceeding  the  amount  of  the  estate 
in  the  hands  of  such  executor,  administrator,  guardian  or 
trustee  aforesaid,  so  removed,  to  be  collected  by  execution 
against  the  goods  and  chattels  and  lauds  of  such  defaulter, 
in  favor  of  the  person  to  whom  the  defaulter  should  have 
made  such  payment  or  delivery  as  aforesaid,  or  the  payment 
of  such  fine  or  performance  of  such  order  may  be  enforced  by 
attachment  for  contempt ;  and  such  fine,  when  collected,  shall 
be  paid  to  the  representative  of  the  estate,  who  shall  account 
for  the  same,  when  received,  as  assets  of  the  estate." 

The  following  section  declares  that  the  removal  of  the  ad- 
ministrator shall  not  release  him  or  his  surety  from  liability 
for  the  estate  which  has  i)een  received  by  him,  or  "  for  any 
neo:lect,  default,  miscarriage  or  breach  of  trust  in  the  execu- 
tion  "  of  his  office ;  and  it  then  declares  that  the  succeeding 
administrator  "  may  have  actions  of  trover,  detinue  or  in 
case  for  such  goods  and  chattels,"  and  for  "  any  breach  of 
trust,  waste,  embezzlement  or  misapplication  of  the  same,  and 
may  proceed  at  law  or  ecjuity  for  the  recovery  of  the  assets 
of  the  estate,"  &c. 

In  the  presence  of  this  language  it  is  difficult  to  see  how 
any  doubt  can  arise  as  to  the  intention  of  the  law-makers. 
The  entire  remedy  for  all  l)reach  of  duty,  as  well  as  for  the 
recovery  of  the  assets  of  the  estate,  is  here  manifestly 
deposited  in  the  new  personal  representative,  and  unless  we 
are  to  suppose  that  it  was  the  design  to  make  the  defaulting 
administrator  liable  to  render  a  double  com])ensation  for  the 
same  waste  or  misfeasance,  we  are  constrained  to  the  conclu- 
sion that  this  right  to  enforce  redress,  which  is  created  by 
this  section,  is  rejective  of  every  other.  It  never  has  been 
suo-o:ested,  in  those  cases  in  which  it  was  claimed  that  after 
the  removal  of  a  defaulting  administrator  a  creditor  could 
sustain  a  suit  against  him,  resting  on  a  (Jrrdsfarif,  that  an 
action  for  the  same  malfeasance  would  lie  at  the  same  time 
in  behalf  of  the  sul)stituted  administrator.  A  doul)le  recovery 
on  the  same  ground   is   inconsistent   with  justice  and   legal 
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principles,  and,  tlierofore,  the  purpose  of  legalizing  such  an 
anomaly  could  be  imputed  to  the  legislature  only  when  the 
statutory  language  would  admit  of  no  other  interpretation. 
But  in  the  present  instance  there  is  nothing  whatever  to  give 
color  to  such  a  notion.  The  expressions  used  are  clear  and 
appropriate,  and  they  unmistakably  display  the  design  to 
oblige  th^  outgoing  administrator  to  respond  for  all  things 
touciiing  the  estate,  exclusively  to  the  one  ])erson  who  alone 
represents  all  those  w'ho  are  interested  in  such  estate.  The 
statute  commands  the  primary  administrator  to  settle  his 
accounts  and  turn  over  the  balance.  This  im))lies  that  in 
such  accounting  he  is  to  be  made  chargeable  for  all  the  money 
and  a.«:sets  wasted  by  him  ;  as  he  could  not  claim  allowance  for 
such  defalcations,  they  are  to  be  included  ;  consequently,  unless 
we  accej)t  the  idea  that  a  two-fold  recomj)ense  is  to  be  made 
for  such  official  misapplications  of  the  assets,  and  the  claim  of  a 
responsibility  to  creditors  for  tiie  same  misconduct,  the  right 
of  such  creditors  to  sue,  must  of  necessity  be  rejected.  In  the 
present  case,  the  statute  in  question  requires,  under  the  pain 
of  being  in  contempt  of  the  court,  the  payment  of  the  sum 
found  due  on  settlciiient  from  this  discharged  administrator  to 
his  official  successor;  and  yet  if  this  suit  now  pending  can  be 
continued,  the  plaintiff,  as  creditor  of  the  estate,  will  recover, 
by  judgment  de  bonis  propril.s,  of  the  administrator,  to"  the 
extent  of  the  waste  committed  l»y  him,  a  part  of  these  same 
moneys  included  in  such  settlement  of  accounts.  Such  a 
result  has  never  obtained  in  any  case  ;  it  is  obviously  unjust 
and  unreasonably  punitiv^e,  and  is  not  warranted  by  this  law, 
either  from  its  expressions  or  implications. 

Nor  would  it  in  the  least  degree  harmonize  with  the  scheme 
of  the  laws  of  this  state,  with  resi)ect  to  the  settlement  of  the 
estate  of  deceflents,  to  permit  a  creditor  to  recover  against  a 
removed  administrator  for  assets  wasted,  and  exclude  the  sub- 
stituted administrator  from  the  right  to  sue  for  the  same  mis- 
conduct. In  the  first  place,  such  exclusion  would  be  in  con- 
travention of  the  explicit  language  of  the  clauses  just  recited,, 
which  confer  sucii  right;  and,  in   the  second  place,  it  would 
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give  to  one  creditor  an  undue  proportion  of  the  assets.  Except 
in  the  few  instances  enumerated  in  the  act,  it  is  the  policy  of 
our  laws  to  distribute  the  pro})erty  of  deceased  persons  rata- 
bly anio'ng  all  the  creditors.  This  is  everywhere  apparent, 
and  is  the  general  legislative  design  ;  and  it  is  a  plan  so  just 
in  itself,  that  it  possesses  a  strong  claim  to  every  jiractieable 
construction  in  its  f\iv()r.  Here,  as  in  most  other  cases, 
equality  is  equity  ;  and  that  equality  in  this  case  can  be 
achieved  only  by  denying  to  this  plaintiff  the  right  to  appro- 
priate to  himself  such  moneys  as  may  have  been  wasted  by 
this  administrator,  and  by  so  construing  tiie  law  that  such 
moneys  shall  go  into  the  hands  of  the  new  administrator,  M-ho 
will  hold  them  as  a  common  fund  for  the  benefit  of  all  the 
creditors. 

From  these  considerations  I  am  led  to  the  conclusion,  that 
after  the  removal  of  an  administrator  for  misconduct,  the 
right  of  suit,  founded  on  a  devastaint  by  such  discharged 
official,  passes,  by  force  of  the  statutes  of  this  state,  as  an 
exclusive  privilege  to  the  substituted  administrator.  A 
creditor  of  the  intestate  cannot  maintain  a  suit  against  such 
original  administrator 

Xor  will  such  suit,  commenced  before  his  discharge,  be 
continued  after  such  event. 

This  interpretation  of  the  laws  of  this  state  is  in  accord 
with  all  the  decisions  of  the  courts  of  otiier  states  that  liave 
been  l)rought  to  my  attention,  and  which  are  founded  on 
statutes  substantially  similar  to  our  own.  Jewett  v.  Jeivetfs 
Adm'x,  5  Ma><.«.  275  ;  Drenhk  v.  Shannan,  9  Watbi  485 ; 
Oirier  v.  Trueiiuoi,  7  Penn.  St.  315. 

The  replication  cannot  be  sustained. 

The  principles  thus  decided  necessarily  lead  to  the  rejection 
of  the  second  replication  to  this  same  plea,  the  gist  of  silch 
replication  being  that  the  original  administrator  has  not 
turned  over  the  money  and  assets  of  the  estate  to  the  new 
administrator,  as  the  statute  requires.  Granting  this  to  be 
so,  a  creditor  cannot  by  suit  right  such  a  wrong.  The  remedy 
is  in  the  hands  of  the  new  administrator,  and  it  is  clearly  his 
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duty  to  apply  such  remedy,  aud  for  his  refusal  or  neglect  to 
perform  such  duty  he  will  undoul)tedly  be  answerable  to  the 
plaintiff  and  the  other  parties  interested. 

This  replication  must  partake  of  the  fate  of  the  previous 
one. 

In  order  to  avoid  all  mis('oncei)tion  as  to  the  extent  of  the 
rule  enounced  in  this  case,  it  is  pro[)er  to  say  that  the  ques- 
tion whether  or  not  the  present  suit,  which  has  been  brought 
against  the  original  administrator,  may  not  be  continued 
under  an  equitable  construction  of  the  act  to  prevent  the 
abatement  of  suits  against  the  substituted  administrator,  does 
not  arise  in  the  present  ca.se,  and  that  all  that  is  here  decided 
is,  that  the  present  suit  cannot  be  continued  against  the  origi- 
nal administrator  after  his  removal. 


THE  STATE  v.  ISAAC  COLE  AND  .JACOB  W.  COLE. 

A  comhinatioii  between  one  metiiber  of  a  j):irtner.<lup  and  a  third  person, 
to  i.ssue  and  put  in  circulation  the  note.s  of  tlie  firm,  drawn  by  such 
partner  for  the  pur|)ose  of  paying  liis  individual  debts,  the  intention 
of  the  combination  being  frau(hilent,  is  an  indictable  conspiracy. 

Oil  case  certified  from  the  Essex  county  Quarter  Sessions, 
held  by  Judge  Titsworth  and  associate  judges. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixon  and  Reed. 

For  the  state,  G.  N.  Ahccl. 

For  the  defendants,  ./.  G.  Shipinnii. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     This  indictment  alleges  a  con- 
spiracy of  the  defendants  to  defrtiud  and  cheat  one  George  M. 
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Ballard.  In  laying  the  overt  acts,  it  is  stated  that  Ballard 
and  Isaac  Cole  were  partners,  the  style  of  the  partnership 
being  Cole  &  Ballard,  and  that  from  time  to  time,  Isaac 
Cole  passed  to  the  other  defendant,  Jacob  W.  Cole,  various 
notes,  in  large  amounts,  in  the  name  of  the  firm,  and  in  trans- 
actions in  which  Ballard  had  no  interest.  The  f/ravamen  of 
the  charge,  it  will  be  perceived,  is  the  fraud  of  a  partner  in 
fabricating  the  notes  of  his  firm,  and,  with  the  collusion  and 
aid  of  a  third  person,  putting  them  to  a  use  entirely  alien  to 
the  business  of  the  firm. 

At  the  trial,  the  facts  of  the  issuing  of  this  paper  and  the 
dishonest  intention  of  the  conspirators,  were  fully  shown. 
The  notes  thus  fraudulently  put  in  circulation,  were  renewed 
at  frequent  intervals,  and  were  kept  running  for  a  long  time ; 
and  during  this  entire  ])eriod,  their  existence  was,  through 
the  device  of  keeping  all  traces  of  them  from  the  partnership 
books,  and  by  a  falsification  of  accounts,  kept  from  the  knowl- 
edge of  the  victim  of  the  conspiracy. 

The  main  objection  urgetl  upon  the  argument,  against  this 
prosecution,  was,  that  the  facts  charged  in  the  indictment  and 
exhibited  in  the  proofs,  did  not  constitute  a  criminal  otfcnce. 
Inasmuch  as  a  partner  has  the  right  to  execute  and  put  off 
the  notes  of  the  firm,  it  was  contended  that  the  diversion  of 
such  notes  to  an  unauthorized  purpose,  was  but  a  civil  injury, 
and  not  a  breach  of  the  public  law. 

But  this  is  a  fallacious  view,  which  has  a  plausible  sem- 
blance only,  because  all  the  constituents  of  the  problem  to  be 
solved  are  not  taken  into  account.  The  query  is  not  whether 
it  is  an  indictable  offence  for  a  member  of  a  firm  to  direct  a 
partnership  note  to  alien  uses,  but  whether  it  is  not  such 
crime  for  him  to  do  such  act  by  concert  with  a  third  person, 
the  intention  of  the  two  being  fraudulent,  and  the  act  being 
carried  into  effect  by  deceitful  devices.  It  is  these  added 
characteristics  of  the  affair  which,  in  my  view,  heighten  the 
malfeasance  into  a  punishable  crime.  Keeping  in  mind  these 
adjuncts,  the  case  easily  falls  witliin  the  scope  of  the  offence 
of  conspiracy,  as  defined  in  SUdc  v.  Donabhon,  3  Vromi)  151. 
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Nor,  in  tlieory,  can  this  case  be  differed  from-  that  of 
Queen  v,  Warburton,  L.  R.,  1  Cro.  Cas.  Res.  274.  In  that 
case,  it  appeared  that  a  combination  was  formed  between  a 
member  of  a  firm  and  a  third  party,  to  defraud  the  other 
partner,  by  making  it  appear,  on  the  dissolution  of  the  part- 
nership, that  there  was  a  debt  due  to  such  third  party.  On 
the  part  of  the  defence,  it  was  insisted  tliat  tiiough  the  acts 
agreed  on  were  immoral,  they  were  not  illegal,  and  that  it 
was  not  an  indictable  offence  for  one  partner  to  obtain  some 
of  the  partnership  money  from  the  other  partners,  by  means 
of  a  fraudulent  misstatement  of  existing  facts. 

But  the  court,  however,  thought  otiierwise.  Chief  Justice 
Cockburn  saying :  "  In  this  case,  the  object  of  the  agree- 
ment was,  jierhaps,  not  criminal.  It  is  not  necessary  to 
decide  whether  or  not  it  was  criminal ;  it  was,  however,  a 
conspiracy,  as  the  object  was  to  commit  a  civil  wrong  by 
fraud  and  false  pretences,  and  I  think  the  conviction  should 
be  affirmed." 

With  regard  to  the  other  objections,  I  deem  it  necessary 
only  to  say  that  they  have  been  severally  considered,  and  that 
my  conclusion  is,  that  none  of  them  should  prevail.  The 
verdict  was  entirely  justifted  l»y  the  facts  proved,  and  all 
parts  of  the  trial  were  conducted  by  the  court  with  nice  dis- 
crimination and  legal  exactness. 

Let  the  Quarter  Sessions  of  the  county  of  Essex  be  ad- 
vised that,  in  the  oi)inion  of  this  court,  judgment  should  l)e 
entered  on  the  verdict. 


ABRAHAM   COLES   v.   THE    CELLULCJID    MANUFACTURING 
COMPANY. 

The  act  of  March  5th,  1874  {Rev.,  p.  o7fi,)  providing  tliat  in  case  of 
fire,  witiioiit  fault  of  the  lessee,  the  rent  is  to  cease  until  the  build- 
ing is  repaired,  and,  if  the  building  is  destroyed,  the  lease  to  end,, 
cannot  alter  the  terms,  or  in  any  wise  control  a  lease  containing  an 
express  and  absolute  promise  to  pay  the  rents  reserved,  made  prior  to 
the  passage  of  the  act. 
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On  deiiiurrer  to  pleas. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  aud  Justices  Kxapp,  Dixon  and  Reed. 

For  the  plaintiff,  John   W.  Tafjlor. 

For  the  defendants,  C.  Parker  and  R.  W.  Parker. 

The  opinion  of  the  court  was  delivered  bv 

Beasley,  Chief  Justice.  This  is  a  i)lea  of  covenant 
broken.  The  deed  is  dated  on  tlie  1st  day  of  Xoveniber, 
1872,  and  is  for  the  demise  of  certain  premises,  and  it  con- 
tains an  ex[)ress  and  absolute  promise  to  pay  the  rents 
reserved.  The  breaches  laid  are  the  non-payment  of  sundry 
of  such  rents. 

The  second,  third,  and  fbiu-th  ])leas  have  been  demurred 
to,  and  each  of  these  alleges,  in  substance,  that  subsequently 
to  the  making  of  the  lease,  and  during  the  term,  and  at  a 
certain  day,  which  is  named,  the  j>reniises  "  were  totally 
destroyed,"  and  that  the  rent  due  by  the  terms  of  the  demise, 
up  to  that  event,  was  paid. 

No  prescript  of  the  common  law  seems  more  completely 
fixed,  if  a  multitude  of  decisions  is  to  have  that  effect,  than 
the  rule  that  when  a  lessee  covenants,  in  an  unrestricted  form, 
to  repair,  or  to  pay  the  rent  reserved,  he  is  to  be  held,  liter- 
ally, to  the  fulfilment  of  his  covenant,  although  the  buildings 
upon  the  premises  have  been  destroyed  by  the  pul)li('  enemy,, 
or  by  lightning,  or  other  inevitable  force  of  nature.  In  such 
cases,  it  is  said,  the  tenant's  obligation  arises  out  of  his  own 
direct  and  positive  undertaking;  and  if  hardship  ensues,  a.s 
it  has  l)een  self-imposed,  even  equity  will  not  relieve  against 
it.  This  principle  is  the  groundwork  of  the  Judgment  of 
this  court,  in  the  case  of  School  Trnsfee.s  of  Trenton  v.  Ben- 
neff,  3  JDufcher  513,  and  I  deem  it  entirely  unnecessary  to 
refer  to  any  other  case  U])on  the  subject. 
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The  counsel  of  the  defendant,  wlio  has  interposed  the 
defence  embodied  in  these  pleas,  has  not  favored  the  court 
with  his  views ;  but  it  is  presumed  that  no  intention  was 
entertained  to  gainsay  tiie  rule  of  law  just  stated,  and  that 
the  puri)ose  of  the  course  adoi)ted  was  to  obtain  a  construc- 
tion of  the  recent  supplement  to  the  "  act  concerning  landlords 
and  tenants."     Hev.,  p.  576. 

The  statute  thus  indicated  was  passed  on  the  5th  day  of 
March,  1874,  and  enacts,  "that  whenever  any  building  or 
buildings  erected  on  leased  premises,  shall  be  injured  by  lire, 
without  the  fault  of  the  lessee,  the  landlord  shall  repair 
the  same  as  speedily  as  possible,  or,  in  default  thereof, 
the  rent  shall  cease  until  such  time  as  such  building  or  build- 
ings shall  be  put  in  complete  repair ;  and  in  case  of  the  total 
destruction  of  such  building  or  buildings,  by  fire  or  otherwise, 
the  rent  shall  be  paid  up  to  the  time  of  such  destruction,  and 
then  and  from  thenceforth  the  lease  shall  cease  and  come  to 
an  end  ;  provided  (dirai/s,  that  this  section  shall  not  extend 
to  or  api)ly  to  cases  where  the  parties  have  otherwise  stipu- 
lated in  their  agreement  of  lease." 

But  tliis  statute  can  have  no  effect  at  this  hearing,  for,  as  it 
Avas  enacted  after  the  execution  of  the  deed  now  in  suit,  it 
cannot  alter  its  terms,  or  in  any  wise  control  it.  The  stipu- 
lations of  this  demise,  like  those  of  every  other  agreement, 
are  under  the  protection  of  the  federal  constitution,  with  re- 
spect to  legislative  interference;  and  the  contention,  therefore, 
would  be  obviously  inadmissil)le,  that  the  covenant  of  the 
tenant,  which,  as  has  been  said,  was  to  pay  the  rent  for  the 
whole  term,  can,  by  this  posterior  statute,  be  cut  down  into  a 
covenant  to  pay  only  for  such  part  of  the  term  as  the  build- 
ing shall  remain  undestroyed.  To  change  the  legal  effect  of 
a  contract,  is  to  impair  it,  within  the  sense  of  the  constitu- 
tional safeguard.  The  statute  in  question  has  no  a])i)lication 
to  the  present  suit,  and,  consequently,  the  plaintiff  must 
have  judgment  on  these  demin-rers. 
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GEORGE  JACKSON  ads.  GEORGE  B.  TURRELL. 

1.  A  seconrl  mortgagee  of  realty  may  maintain  an  action  on  the  ca.se 
against  the  mortgagor,  or  his  assigns,  for  an  injury  to  the  security  re- 
sulting from  the  removal  of  fixtures  or  other  waste  by  the  defendant. 

2.  In  such  action,  the  plaintiff  need  not  prove  actual  knowledge  of  his 
mortgage  on  the  part  of  the  defendant :  constructive  notice,  by  proper 
registration,  is  sufficient.  Nor  need  he  prove  that  the  defendant  acted 
fraudulently,  or  intended  to  injure  him:  actual  damage,  necessarily 
resulting  from  the  defendant's  act,  is  tlie  legal  basis  of  his  suit.  Nor  is 
the  insolvency  of  his  debtor  a  material  fact. 

3.  In  such  an  action,  the  damages  recoverable  are  to  be  measured  by  the 
injury  to  the  mortgage  as  a  security  ;  and  if  it  be  doubtful  whether 
the  damages  should  not  go  to  the  first  mortgagee,  the  court  will  exert 
its  equitable  powers  to  control  the  disposition  of  the  fund  so  that  no 
injustice  may  be  done. 

Ill  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1876,  before  Beasley,  Chief 
Justice,  and  Justices  Scudder,  Dixox  and  Reed. 

For  the  plaintiff,  T.  D.  Hodges. 

For  the  defendant,  /.  Van  Wagoner. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  Byard,  being  the  owner  of  a  plot  of  land  in  Pat- 
erson,  mortgaged  it,  February  2d,  1871,  to  the  Washington 
Life  Insurance  Company,  which  forthwith  duly  recorded 
the  mortgage.  Afterwards,  on  February  6th,  1872,  he  exe- 
cuted a  second  mortgage  thereon  to  Benson,  which  was  duly 
registered  and  then  assigned  to  the  plaintiff.  Subsecjuently 
Byard  placed  a  boiler  and  engine  upon  the  prenn'ses.  On 
October  1st,  1872,  he  conveyed  the  property  to  the  Paterson 
Silk  Manufacturing  Company,  which,  on  January  16th,  1873,. 
executed  to  Miller  a  mortgage  upon  the  realty,  and  a  sepa- 
rate mortgage,  securing  the  same  debt,  upon  the  boiler  and 
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engine  a.s  chattels.  On  June  26th,  1874,  Miller  sold  the 
boiler  and  engine,  under  his  chattel  mortgage,  to  the  defend- 
ant, who  immediately  removed  them  from  the  premises.  At 
the  time  of  the  sale  and  removal,  the  mortgages  of  the 
Washington  Life  Insurance  Company  and  the  plaintiff 
were  past  due,  and  the  plaintiff  had  commenced  proceedings 
for  foreclosure  in  chancery,  but  neither  mortgagee  had  taken 
possession  of  the  premises.  In  October,  1874,  the  plaintifi' 
purchased  the  property  at  his  foreclosure  sale,  and  entered 
into  possession.  Under  these  circumstances  he  brought  suit 
in  this  court,  by  an  action  on  the  case,  to  recover  for  the  dam- 
age done  to  the  realtv  bv  the  removal  of  the  fixtures.  At 
the  circuit,  the  justice  signed  the  posted  in  his  favor,  granting 
the  defendant  a  rule  to  show  cause,  upon  which  the  parties 
have  been  heard  at  bar. 

Against  the  plaintiff's  claim  the  defendant  urges,  first,  that 
the  engine  and  boiler  were  personal  property,  and  not  fixtures 
in  such  sense  that  they  became  subject  to  the  plaintiff's  mort- 
gage. On  this  point,  however,  the  fact  is  clearly  the  other 
way.  The  building  upon  the  laud  was  designed  for  a  factory, 
to  be  used  with  steam  boiler  and  engine  ;  the  boiler  was 
bolted  to  a  bed  of  brick  masonry  work,  several  feet  into  the 
ground,  and  this  masonry  was  built  up  around  the  boiler  to 
about  a  level  with  its  top,  and  was  also  continued  so  as  to 
form  a  furnace  and  chimney  intended  for  use,  and  useful 
only  in  connection  with  the  boiler.  The  engine  was  a  station- 
ary engine,  and  was  annexed  to  brick  masonry  built  into  the 
soil  in  a  similar  manner.  Neither  could  be  removed  without 
tearing  down  solid  walls  and  foundations,  and  Avhen  they 
were  removed,  the  usefulness  of  the  premises,  without  repair, 
was  substantially  destroyed.  The  boiler  and  engine  Avere 
affixed  to  the  realty  by  the  owner  of  the  fee,  and  no  evidence 
shows  a  purpose  ever  to  remove  them  while  they  continued 
capable  of  use.  There  were,  then,  the  several  ingredients  by 
which  a  chattel  becomes  real  estate :  annexation  to  the  free- 
hold, by  one  who  intends  to  make  that  annexation  perma- 
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nent,  and  adaptation  to  the  use  of  the  realtv.  BIniK-hc  v. 
Bogfrf<,  11  C.  E.  Green  5G3. 

These  fixtures,  therefore,  became  subject  to  the  plaintiff's 
mortgage.  Crane  v.  Brie/hnm,  3  Stocht.  29  ;  Pierce  v.  George, 
108  J/«.y.s.  78  ;  Lone/hottoin  v.  Berry,  L.  B.,  5  Q.  B.  123. 

The  defendant  further  objects  that  the  plaintiff  has  failed 
to  show  that  the  defendant,  at  the  time  of  the  alleged  trespass, 
had  actual  knowledge  of  the  existence  of  the  plaintiff''s  mort- 
gage covering  the  engine  and  boiler,  and  fraudulently  re- 
moved them,  intending  thereby  to  injure  the  plaintiff".  It  is 
true  that  there  is  no  direct  proof  of  actual  knowledge  by  the 
defendant  of  the  plaintiff''s  mortgage.  But  that  mortgage 
was  duly  registered,  and  the  defendant  claimed  the  right  to 
remove  the  boiler  and  engine  by  a  title  derived  from  the 
mortgagor  after  such  registration.  Under  these  circum- 
stances the  constructive  notice  which  the  defendant  had,  by 
force  of  the  statutory  registration,  is  equivalent  in  law  to 
actual  notice  for  all  the  purposes  of  this  case,  and  made  the 
rights  of  the  plaintiff  paramount  to  the  claim  of  the  defend- 
ant. Plume  V.  Bone,  1  Green  63  ;  Miller  v.  Wad:,  Sa.vf. 
204 ;  Lee  v.  Woodworth,  2  Green's  Ch.  36. 

As  to  the  proposition  that  the  defendant  must  be  shown  t(» 
have  fraudulently  removed  the  fixtures,  intending  to  injure 
the  plaintiff',  some  support  is  found  in  the  case  of  Gardner  v. 
Heartt,  3  Denio  232,  and  other  Xew  York  cases  there  re- 
ferred to,  and  the  court  therein  seems  to  be  speaking  of  an 
actual  fraudulent  intent.  But  in  the  later  case  of  Van  Pelt 
v,  3IcGraw,  4  Comst.  110,  a  more  correct  principle  is  recog- 
nized and  enforced  in  this  class  of  actions,  to  wit,  the  principle 
that  a  man  must  be  deemed  to  intend  the  necessary  con- 
sequences of  his  voluntary  acts.  Since,  therefore,  the  defend- 
ant voluntarily  removed  the  boiler  and  engine,  if  the  necessary 
consequence  of  that  act  was  an  injury  to  the  plaintiff's  rights, 
he  must  be  considered  as  having  designed  such  injury.  But 
I  do  not  see  that  any  assistance  is  received  by  seeking  for 
motives  on  the  part  of  the  defendant  which  may  be  termed 
fraudulent.     When  a  man  wilfully  does  an  act,  the  necessary 


332  NEW  JERSEY  SUPREME  COURT. 

Jackson  ads.  Tnrrell. 

consequence  of  which  is  the  invasion  of  anotlier's  rights,  an 
injury  is  inflicted  for  which  the  law  should  afford  a  remedy^ 
and  in  such  cases  the  motive  that  really  induced  the  act,  as 
it  is  not  essential  to  the  injury,  should  be  inessential  to  the 
remedy,  unless  some  considerations  of  public  policy  intervene. 

Another  ingredient  seems  also  to  be  present  in  some  of  the 
earlier  New  York  cases,  which,  the  defendant  insists,  is  want- 
ing in  the  case  now  in  hand,  viz.,  the  insolvency  of  the 
mortgagor.  Ldue  v.  Hitchcock,  14  Johns.  213;  GonJner  v. 
Heartt,  supra. 

But  it  is  not  at  all  consistent  with  the  conventional  rights 
of  the  plaintiff  to  require  of  him  proof  of  this  fact  in  order  to 
maintain  his  suit.  He  is  not  bound  to  exhaust  his  personal 
security  before  resorting  to  his  real  pledge.  Moreover,  to 
prove  the  debtor  insolvent  may  be  a  very  difficult  task,  and 
lapse  of  time  may  destroy  his  remedy  against  the  spoiler, 
before  the  maturity  of  his  debt  enables  him  to  put  in  opera- 
tion the  only  means  by  which  the  ability  of  his  bondsman  can 
be  tested.  It  certainly  is  not  just,  and  cannot  be  lawful,  to 
leave  a  mortgagee  without  redress  for  the  destruction  of  that 
substantial  security  upon  the  strength  of  which  he  loaned  his 
money,  because  he  is  unable  to  show  the  present  insufficiency 
of  that  wavering  staff,  the  solvency  of  his  debtor,  upon  which 
he  never  expected  to  rely.  Many  cases  which  maintain  the 
right  of  the  mortgagee  to  an  action  against  the  mortgagor  and 
his  assigns,  for  an  injury  to  the  pledge,  ignore  the  insolvency 
of  the  debtor  as  an  essential  element  of  the  plaintiff's  right. 
Hitchman  v.  Walton,  4  J/,  d-  W.  409  ;  Smith  v.  Goodwin,  2: 
Greenl.  173;  Stowelt  v.  Pike,  2  Greenl.  387;  Pcttingill  v. 
Evan.'i,  5  N.  Hamp.  54;  Page  v.  Robinson,  10  Cash.  99; 
Cole  V.  Stewart,  11  Gush,  181. 

But  if  this  fact  be  necessary,  the  testimony  proves  it.  The 
debtor's  father-in-law  testifies,  that  at  the  time  of  the  removal 
he  was  not  able  to  pay  his  debts  as  they  matured  ;  that  he 
died  soon  afterwards ;  and  that  his  estate  is  inadequate  to 
meet  the  claims  against  it.     He  was  therefore  clearly  insol- 


JUXE  TERM,  1S77.  3-33 


Jack<on  ads.  Tiirrell. 


vent.  Ndtioiud  Bank  of  the  Metropolis  v,  .Sj>raf/ue,  6  ('.  E. 
Green  530. 

The  next  objection  whieli  tlie  defendant  urges  is,  that  as 
there  was  a  prior  unsatisfied  mortgage  upon  the  premises,  the 
holder  of"  which  had  not  waived  his  riglit  to  recover  of  the 
defendant  for  the  removal  of  the  fixtures,  the  j)laintitf  being 
second  mortgagee  only,  could  not  maintain  an  actii>n.  The 
ground  uj)on  which  a  mortgagee,  not  in  possession,  may  snp- 
|)0rt  a  suit  at  law  against  the  mortgagor,  or  his  alienee,  for 
damages  resulting  from  acts  injurious  to  the  mortgaged 
premises,  has  not  been  settled  in  the  courts  of  this  state,  and 
the  adjudications  on  that  sul)ject,  outside  of  New  Jersey,  are 
not  in  accord,  as  will  be  perceived  by  a  reference  to  the  cases 
already  cited.  Sometimes  tiie  mortgagee  has  been  deemed 
the  legal  owner  of  the  fee  as  against  the  mortgagor  and  his 
assigns,  and  so  entitled  to  hold  them  responsible  for  any  act, 
beyond  ordinary  use,  injurious  to  the  land,  to  the  full  extent 
of  that  injury  ;  and  in  Gooding  v.  Shea,  103  M(Ihh.  360,  a 
third  mortgagee  was  regarded  as  standing  in  that  position, 
and  having  the  right  to  full  damages,  notwithstanding  the 
fact  that  the  ])rior  mortgagees  had  superior  rights  to  the 
same  damages,  unlcs.-  the  defendant  could  show  that  some  of 
th(jse  prior  mortgagees  had  approjjriated  the  damages  t(» 
themselves.  See  aho  Bi/rom  w  Chajjin,  l'['^^  Mf(S.s.  oOH,  ixnd 
King  V.  Bangs^  120  JLi.^s.  514. 

For  so  l)ri)ad  a  claim  on  behalf  of  a  first  mortgagee,  tech- 
nical arguments,  deserving  of  serious  consideration,  may  per- 
haps be  adduced  ;  but,  I  think,  no  snbseipient  mortgagee  can 
establish  a  like  title.  The  reasons  which  support  the  claim 
of  the  fir.<t  mortgagee  defeat  the  claim  <»f  every  other  one,  to 
be  regarded  as  the  legal  owner  of  the  fee.  A  second  mort- 
gagee is,  in  law,  as  in  equity,  a  mere  lien-holder,  and  in  that 
character  alone  can  he  enforce  any  demand  for  redress. 

In  the  case  of  Van  Pelt  v,  MeGraw,  4  Comd.  IKK  the 
right  of  mortgagees  to  maintain  such  suits  is  declared  to  rest 
upon  the  principle  that  the  mortgage,  as  a  security,  has  been 
impaired,  and  the  damages,  it  is  said,  an;  to  be  limited  to  the 
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amount  of  injury  to  the  mortgage,  however  great  the  injury 
to  the  land  may  be.  Upon  this  principle  all  mortgagees  may 
stand,  and  it  is  recommended  by  the  consideration  that  it 
gives  to  each  party  actually  injured  a  remedy  measured  by 
the  injury  received.  It  obviates  some  technical  objections,  as 
well  as  some  practical  difficulties,  which  attend  the  rule  first 
adverted  to,  and  enables  the  courts  of  law  to  do  justice  by 
their  equitable  action  on  the  case.  Sometimes  the  facts  dis- 
closed at  the  trial  may  be  of  such  a  nature  as  to  make  it 
doubtful  whether  the  damages  should  go  to  the  plaintiff  or 
to  an  earlier  mortgagee ;  but,  in  those  cases,  the  defendant  is 
placed  in  no  greater  danger  than  is  a  defendant  in  an  action 
upon  a  })olicy  of  insurance,  brought  by  the  owner,  where  the 
loss  is  made  payable  to  the  mortgagee,  and  the  language  of 
the  court  in  such  a  case  {Martin  v.  Franklin  Fire  Insurance 
Co.,  9  Vroovi  140,  145,)  indicates  a  mode  in  which  all 
interests  may  be  guarded  :  "  The  rights  of  the  (earlier)  mort- 
gagee can  be  protected  by  payment  of  the  money  into  court, 
and  the  insurer  (defendant)  may  obtain  indemnity  against  any 
subsequent  suit  by  the  (earlier)  mortgagee,  by  the  action  of 
the  court  into  which  the  money  is  paid  ;  if  actions  be  pend- 
ing at  the  same  time  by  the  owner  and  the  mortgagee  (two 
mortgagees),  the  court,  under  its  equitable  powers,  can  so  con- 
trol tlie  litigation  that  no  injustice  will  be  done." 

It  remains  to  inquire  whether  the  proof  admits  of  the 
inference  that  tlie  plaintiff's  security  was  impaired.  At  the 
time  of  the  removal  of  the  boiler  and  engine,  the  unpaid 
taxes  on  the  property  amounted  to  about  $2000,  and  the  first 
mortgage  to  nearly  |20,000.  The  evidence  as  to  the  value 
of  the  premises  is  meagre.  At  the  sheriff's  sale,  in  October, 
]874,  three  months  after  the  injury,  no  one  would  bid  enough 
to  cover  the  plaintiff's  mortgage  of  $8000,  and  the  plaintiff 
bought  in  the  property.  He  says  (and  he  alone  testifies  as  to 
its  value,)  that  he  then  supposed  it  worth  about  $25,000,  and 
accordingly,  on  taking  the  title,  he  paid  off  the  taxes  and 
$10,000  of  the  first  mortgage.  Under  these  circumstances, 
the  justice  at  tl)e  circuit,  before  whom,  without  a  jury,  the 
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•cause  was  tried,  had  the  right  to  find,  as  a  fact,  that  both  before 
and  after  the  injury  the  premises  were  ample  security  for  the 
first  mortgage,  but  insufficient  to  meet,  also,  the  whole  of  the 
second  mortgage,  and  that,  consequently,  the  entire  deprecia- 
tion resulting  from  the  defendant's  acts,  which  he  assessed  at 
$1880,  was  so  much  stripped  from  the  plaintiif's  security. 

With  this  finding  the  court  cannot  interfere. 

The  last  objection  to  be  noticed  is,  that  the  plaintiff  was 
not  a  mortgagee  when  the  removal  took  place,  because  before 
that  time  he  had  obtained  a  decree  for  sale  in  chancery.  That 
objection  cannot  prevail,  for  until  sale  under  that  decree  the 
plaintiff  was  as  much  a  lien  holder  as  before,  and  as  a  lien- 
holder  does  he  maintain  his  suit.  His  right  to  have  the  fund 
that  secured  him  unimpaired,  was  not  lessened  by  a  decree 
that  the  fund  should  be  sold  for  his  payment. 

The  rule  to  show  cause  should  be  discharged. 

Beasley,  Chief  Justice.  Regarding  this  as  a  case  in 
which,  from  the  facts  proved  at  the  trial,  the  inference  could 
be  deduced  that  the  defendant  had  actual  knowledge  of  the 
rights  of  the  plaintiff,  and  that  he  M'ilfully  violated  such 
rights,  I  concur  in  the  result  reached  by  Justice  Dixon. 


CHARLES  KIRCHER  v.  HERMAN  SCHALK. 

A  mortgagee  of  real  estate,  whose  debt  is  due,  but  wlio  has  not  entered 
into  po.s?ession,  cannot  maintain  replevin  for  a  specific  chattel,  which 
the  mortgagor,  or  his  assigns,  has  severed  and  removed  from  the  realty, 
and  which,  before. severance,  was  a  fixture  or  part  of  the  realty,  and 
subject  to  the  mortgage. 

In  replevin.     On  writ  of  error  to  the  Essex  Circuit  Court. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Kxapp,  Dixox,  and  Reed. 
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Kircher  v.  Schalk. 
For  the  plaintiff  in  error,  W.  S.  Whitehead. 

For  the  defendant  in  error,  S.  W.  Morrow. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  plaintiff  below,  Schalk,  was  first  mort- 
gagee of  certain  realty  in  the  city  of  Orange.  His  mort- 
gagor, Higgins,  executed  a  second  mortgage  to  Rogers,  who 
foreclosed,  and,  at  the  sale,  purchased  the  premises.  There- 
upon, Rogers  entered,  and  removed  a  steam  engine,  which,  as 
a  fixture  upon  the  realty,  was  subject  to  Schalk's  mortgage,. 
and  sold  it  to  the  defendant  below,  Kircher.  At  the  time  of 
Rogers'  entry,  and  the  severance  of  the  engine,  Schalk's 
mortgage  was  due,  but  he  had  not  taken  possession.  Under 
these  circumstances,  Schalk  brought  replevin  against  Kircher 
for  the  recovery  of  the  engine,  and  the  judge  of  the  circuit 
having  decided  that  the  suit  could  be  maintained,  the  defend- 
ant excepted,  and,  upon  such  exception,  assigns  error  in  this 
court. 

The  determination  of  the  question  involved  in  this  case, 
makes  necessary  an  examination  of  the  grounds  upon  which 
one  may  maintain,  on  the  strength  of  his  title  to  land,  an 
action  for  a  specific  chattel,  which  has  become  such  by  a 
wrongful  severance  from  the  realty. 

One  such  ground  clearly  recognized  in  the  law  is,  that 
property  so  severed  from  the  realty  as  to  become  a  chattel, 
belongs  to  the  general  owner  of  the  land,  and  he  may  main- 
tain a  personal  action  for  it.  Modifications  of  this  principle 
are,  that  where  there  are  several  estates  in  the  land,  he  who 
has  the  first  estate  of  inheritance,  becomes  the  general  owner 
of  the  chattel  wrongfully  severed,  and  that  if  there  be  a 
tenant  for  life,  without  impeachment  of  waste,  and  the  prop- 
erty is  such  as  he  might  lawfully  have  severed  from  the 
realty,  he  becomes  general  owner,  and  may  sue  specifically 
for  it.  Berry  v.  Heard,  Cro.  Car.  242 ;  Whitfield  v.  Bewity 
2  P.  Tr//(.9.  240  ;  S.  C,  3  P.  Wms.  267  ;  Pijae  v.  Dor,  1  T.  R. 
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55;  Nelso7i  v.  Burt,  15  3Iass.  204;  Schermcrhorn  v.  Buell,  4 
Benio  422. 

Another  such  ground  is,  that  he  who  has  an  interest  in  the 
land,  and  the  actual  or  constructive  possession  thereof  at  the 
time  of  severance,  may  maintain  such  a  suit.  Cresson  v. 
Stout,  17  Johns.  116;  Johnson  v.  Elicood,  53  K.  Y.  431; 
Stockicell  V.  Phelps,  34  N.  Y.  363. 

These  are,  I  think,  the  only  general  principles  in  the  law, 
upon  wiiich  can  be  sujjported  a  right  of  action  for  specific 
chattels  growing  out  of  title  to  the  realty,  of  which  the 
chattels,  before  severance,  formed  a  part.  In  the  cases  not 
embraced  within  these  rules,  the  plaintiffs  set  up  rights  to  the 
chattels  distinct  from  their  rights  to  the  land. 

At  the  trial  of  the  case  now  in  hand,  the  judge  maintained 
the  plaintiff"  uj)on  the  ground  which  I  have  first  stated, 
holding  that,  after  maturity  of  the  debt,  the  estate  of  the 
mortgagee  becomes  absolute,  and  he  is  regarded  as  sole  and 
absolute  owner  of  the  premises.  Such  was  the  view  of  his 
rights,  generally,  entertained  in  the  earlier  periods  of  the 
common  law,  and  such  seems  still  to  be  the  doctrine  in  that 
country  where  the  common  law  had  its  birth,  for,  in  a  very 
recent  case  there,  the  mortgagee  maintained  trover  for  such 
chattels.     Holland  v.  Hodgson,  L.  R.,  7  C.  P.  328. 

But  in  this  state,  a  different  opinion  of  the  legal  status  of  a 
mortgagee  is  adopted,  and  one  more  consonant  with  his  actual 
position,  as  fixed  by  the  interference  of  equitable  tribunals. 
"  The  mortgage  is  regarded,  not  as  a  common  law  convey- 
ance, on  condition,  but  as  a  security  for  debt,  the  legal  estate 
being  considered  as  subsisting  only  for  that  [)urpose."  Shields 
v.  Lozear,  5  Vroorn  496-503. 

And  there  does  not  occur  to  me  any  use  which,  in  a  court 
of  law,  can  be  made  of  the  legal  estate  of  a  mortgagee  before 
foreclosure  or  entry,  save  the  assertion  and  maintenance,  by 
himself,  his  heirs  or  assigns,  of  a  right  to  the  possession  of 
the  land,  continuing  until  payment  of  the  debt.  For  all 
other  purposes,  the  mortgagor  is  the  legal  owner.     Tlie  movi- 
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gagee  cannot,  therefore,  with  propriety,  insist  upon  being- 
legally  entitled  to  a  remedy,  the  enforcement  of  which  per- 
tains to  the  general  legal  ownership  of  the  land. 

It  was  also  urged,  on  the  argument,  that  after  the  maturity 
of  the  debt,  the  mortgagor  in  possession  is  the  mere  tenant 
at  will  of  the  mortgagee,  and  that  the  possession  of  a  tenant 
at  will  is  construed  to  be  the  possession  of  the  landlord,  and 
that,  therefore,  the  plaintiff  could  stand  upon  the  second 
principle  mentioned,  as  having  an  interest  in  the  land  and 
the  constructive  possession.  Sometimes  the  tenure  of  a  mort- 
gagor so  situated  has  been  likened  to  that  of  a  tenant  at  will } 
but  there  is  much  truth  in  Lord  Denman's  remark,  in  Doe 
V.  Barton  et  uL,  11  A.  &  E.  307,  where  he  said,  "  It  is  very 
dangerous  to  attempt  to  define  the  precise  relation  in  which 
mortgagor  and  mortgagee  stand  to  each  other,  in  any  other 
terms  than  those  very  words,"  and  those  who  adopt  the 
simile  of  a  tenancy  at  will,  have  by  no  means  evaded  the 
dangers  of  the  attempt.  In  one  single  sense,  the  mortgagor 
is  tenant  at  will  of  the  mortgagee :  the  latter  may,  at  will, 
oust  the  former  by  ejectment,  and  even  this  is  subject  to  the 
qualification  that  the  mortgagor  does  not  pay  the  debt,  and 
so  prevent  the  ouster.  But,  unlike  estates  known  as  tenan- 
cies at  will,  the  interest  of  the  mortgagor  is  a  freehold  of 
inheritance,  in  which  his  widow  is  entitled  to  dower,  and  out 
of  Avhich  he  may,  by  mere  conveyance,  create  other  estates 
of  freehold.  On  the  strength  of  his  title,  he  may  maintain 
ejectment  without  relying  on  the  title  of  his  mortgagee,  from 
whom,  indeed,  his  rights  are  not  derived,  and  if  the  premises 
be  vacant,  he,  as  the  owner,  draws  to  himself  the  construc- 
tive possession,  and  thereon  may  support  an  action  of  tres- 
pass against  a  wrong-doer.  The  actual  possession  of  one 
having  such  substantial  interests,  ought  not,  1  think,  to  be 
regarded  as  the  constructive  possession  of  another,  and,  there- 
fore, the  plaintiff  cannot  stand  upon  this  ground. 

I  am  not  unmindful  of  the  fact  that  some  risks  to  the 
mortgagee  attend  a  denial  of  his  right  to  pursue  the  posses- 
sion of  chattels  which    have  been   severed    from   the  realty* 
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We  have  decided,  at  this  term,  in  Jackson  v.  Turrell,  that  if 
the  severance  has  impaired  the  security,  he  may  maintain  an 
action  at  law  against  the  wrong-doer,  for  the  injury  inflicted,, 
but  if  the  wrong-doer  be  irresponsible,  it  would  certainly 
afford  fuller  remedy,  if  he  migiit  reclaim  the  chattel.  But 
such  a  risk  the  mortgagee  has  assumed,  for,  if  the  removal 
be  made  before  forfeiture,  a  right  of  reclamation  would  not, 
I  presume,  in  New  Jersey,  since  Sanderson  v.  Den,  ex  dem. 
Price,  1  Znh.  646,  a,  be  contended  for,  nor,  indeed,  to  vigil- 
ant mortgagees  (and  for  such  are  the  remedies  of  the  law 
provided),  need  the  risk  be  great.  Before  or  after  forfeiture, 
they  may  restrain  apprehended  waste,  which  would  endanger 
their  security,  by  injunction  from  chancery,  and  after  for- 
feiture, they  may  institute  ejectment  at  law,  and  therein 
prevent  similar  destruction,  {Rev.  Prae.,  §  286,)  so  that,  in 
this  respect,  the  law  is  no  worse  than  nature  often  is.  A 
misfortune  is  found  to  be  incurable,  which,  however,  care 
might  have  prevented. 

On  the  other  hand,  the  inconveniences  attendant  u|)on  the 
doctrine  adopted  at  the  circuit,  are,  in  my  judgment,  more 
serious  and  less  easily  obviated.  Mortgagors  in  possession 
of  estates  subject  to  mortgages  past  due,  are  constantly,  for 
purposes  of  repair  or  profit,  detaching  and  removing  build- 
ings, fixtures,  fences,  trees,  and  other  similar  articles,  without 
intending  to  impair,  or,  in  fact,  impairing  the  substantial 
rights  of  the  mortgagees.  If,  for  every  such  removal,  the 
occupants  and  those  into  whose  possession  the  detached  arti- 
cles come,  are  liable  to  trover  or  replevin,  at  the  instance  of 
parties  whose  real  rights  have  not  been  infringed,  tlie  privi- 
leges of  land-owners  are  less  than  they  are  generally  esteemed, 
and  less  than  they  need  be  for  the  purposes  of  justice. 

In  my  opinion,  the  kind  of  redress  granted  to  the  plaintiff 
in  Jackson  v.  Turre/t,  supra,  is  that  which  the  |)laintitt'  in 
this  case  should  seek,  and  the  judgment  which  he  now  has 
siiould  be  reversed. 
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EDGAR  B.  WAKEMAN  v.  JE^SE  PAULMIER,  EXECUTOR,  <kc., 
OF  ROBERT  McLAUGHLIN,  DECEASED. 

1.  Proceedings  by  executors  and  adiuinistrator.s  (o  bar  creditors,  under 
the  acts  of  Febrnary  2Stli,  1849  {Nlr.  Di;/.,  p.  308,)  and  March  17th, 
1855  (Ni.r.  Di(/.,  p.  653,)  do  not  bar  one  whose  claim  arose  after  the 
time  limited'  therein  for  the  presentation  of  demands. 

2.  A  declaration  fur  money  paid  for  the  u-se  of  the  defendant  as  executor 
and  at  liis  request,  is  good,  and  warrants  a  judgment  de  bonis  testatoris. 

3.  If,  lo  such  a  declaration,  the  defendant  pleads  proceedings  to  bar 
creditors  under  the  statutes  above  mentioned,  and  thereto  the  plain- 
tiff replies  that  tiie  money  was  paid  after  the  time  limited  for  presenta- 
tion of  demands  had  expired,  lie  need  not  also  aver  that  assets  remain 
in  tlie  executor's  iiands.  It  devolves  on  the  e.xecutor  to  aver  the 
want  of  assets. 

4.  Nor  need  the  plaintiff',  in  sucli  a  replication,  state  any  other  fact  than 
thit  he  paid  the  money  after  the  time  limited  had  expired:  this,  with 
the  fact<  alleged  in  the  declaration,  shows  that  he  lias  a  legal  cause 
of  action  against  the  executor,  whi-^h  the  statutory  proceedings  do 
not  bar 

5.  Variance  in  immaterial  dates  as  stated  in  the  declaration  and  in  tiie 
replication,  is  not  such  a  departure  as  will  susuiin  a  geiieral  de- 
muirer. 


Ill  (i.ssinnp.sii.     On  dt'iiuirrer  to  rt'plieation.s. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  JtLstice.s  Kxai'P,  Dixox  and  Reed. 

For  the  plaintiff;  B.  Gilchrist. 

Yor  the  defendant,  /.  B.    I'trdenhiuyli. 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  This  is  an  action  of  assunipfiit,  in  which  the 
plaintiff'  relies  upon  a  count  alleging  that  the  defendant,  as 
executor,  was  indebted  to  him  for  money  paid  by  him  for  tlie 
use  of  the  defendant  as  executor,  at  his  request,  and  that  in 
consideration  thereof,  the  defendant,  as  executor,  promised  to 
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repay  him,  but  has  not  done  so.  To  this  declaration,  the 
defendant,  for  his  third  plea,  pleads  an  order  of  the  surrogate 
to  limit  creditors,  and  due  i)roceedings  thereunder,  pursuant 
to  the  supplement  to  the  Orphans'  Court  act,  approved  IVIarch 
17th,  1855,  {Xiv.  Dig.,  p.  653,  §  22,)  and  that  plaintiff  neg- 
lected to  exhibit  his  claim  within  the  time  limited,  by  which 
he  insists  the  plaintiff'  was  barred  of  remedy  against  him,  as 
executor ;  and  also,  for  his  fourth  plea,  pleads  similar  order 
and  proceedings,  followed  by  a  decree  of  the  Orphans'  Court 
pursuant  to  "  An  act  for  the  relief  of  legatees,"  &c.,  approved 
Eebruary  28th,  1849,  {Nix.  Dig.,  p.  308,  §  2,)  and  the  act  of 
March  17th,  1855,  above  cited,  {Nix.  Dig.,  p.  654,  §  23,)  and 
that  plaintiff  neglected  to  bring  in  his  claim  within  the  time 
limited,  by  force  of  which,  he  insists,  the  plaintiff  is  liarred. 
To  each  of  these  pleas  the  plaintiff  replies  that  he  paid  the 
money  for  which  he  sues,  after  the  expiration  of  the  time 
limited  in  the  surrogate's  order  for  the  presentation  of  claims. 
The  defendant  demurs  to  these  replications. 

In  support  of  his  demurrer,  the  defendant  first  insists  that 
the  declaration  is  bad.  But  it  has  long  been  settled  in  this 
court,  that  such  a  declaration  is  good,  and  warrants  a  judg- 
ment de  bonis  testatoris.  Reeve  v.  Cawky,  Ex'r,  2  Hurr. 
415;  Stothofv.  Dunham's  E.vrs,  4  Harr.  181. 

The  second  position  which  the  defendant  takes,  in  support 
of  his  demurrer,  is  that  although  the  plaintiff  paid  the  money 
after  the  rule  to  limit  creditors  had  ex])ired,  nevertheless  the 
statutory  bar  excludes  hi.i  from  suit.  It  is  necessary,  there- 
fore, to  examine  the  statutes,  and  ascertain  against  whom  the 
bar  is  interposed. 

The  twenty  second  section  of  the  act  of  1855,  above  cited, 
enacts  that  if  any  creditor  shall  neglect  to  bring  in  and  exhibit 
his  debt,  claim  or  demand,  within  the  time  so  limited,  such 
creditor  shall  be  barred  ;  and  this  is  the  provision  whicii  the 
third  plea  sets  up.  The  question  therefore  arises,  whether 
the  plaintiff  appears  on  the  pleadings  to  be  a  creditor  who  has 
neglected  to  exhibit  his  claim.  I  do  not  think  that,  consist- 
ently with  any  proper  use  of  the  terms,  he  can  be  .•^o  described. 
One  cannot  be  said  to  have  neglected  to  exhil)it  a  claim,  be- 
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fore  the  claim  had  an  existence.  The  plaintiiF  could  not  be 
described  as  a  creditor  at  all,  at  the  time  the  proceedings  to> 
bar  were  taken.  This  statute  does  not  extend  to  a  person 
who  was  not  a  creditor  having  a  claim  which  could  be  pre- 
sented before  the  expiration  of  the  time  limited :  save,  of 
course,  that  a  person  may  be  barred,  from  the  fact  that  he 
merely  stands  in  the  ])lace  of  one  against  whom  the  limitation 
has  run. 

Nor  is  the  defence  set  up  by  the  fourth  plea  available  against 
the  j)]aintifF's  demand.  The  decree  there  pleaded  by  force  of 
the  statute  authorizing  it,  {Nix.  Dig.,  p.  308,  §  2,)  bars  all 
creditors  who  have  not  brought  in  their  claims  within  the 
time  limited.  But  still  this  decree  only  bars  creditors,  i.  e  , 
then  existing  creditors.  It  amnot  apply  to  one  wiio  was  not 
a  creditor  till  after  it  was  made.  If  any  further  demonstra- 
tion of  this  evident  proposition  were  needed,  it  is  to  be  found 
in  that  clause  of  the  same  section  which  requires  the  creditor 
to  bring  suit  to  establish  his  claim,  within  three  months  after 
notice  from  the  executor  that  his  demand  is  disputed,  and  in 
the  following  section,  which  directs  that  the  claim  must  be 
presented  in  writing,  specifying  the  amount  claimed  and  the 
particulars  of  the  claim,  or  the  bringing  in  of  the  same  shall 
be  of  no  effect.  Tiiat  the  legislature  could  not  have  required 
such  tilings  of  a  man  l)efore  his  claim  had  an  existence,  is  not 
to  begainsayed.  And  these  provisions  are,  by  the  twenty-third 
section  of  the  act  of  1855,  before  mentioned,  (Nix.  Dig.,  p. 
653,)  made  applicable  to  the  proceedings  on  which  the  third 
plea  is  based,  to  the  same  extent  as  to  the  proceedings  averred 
in  the  fourth  plea. 

The  defendant  further  contends  that  no  payment  by  the 
plaintiff  could  give  him  a  claim  against  the  executor,  recover- 
able de  bonis  testaforis,  unless  it  were  made  on  account  of 
some  pre-existing  liability  of  the  estate,  and  that  unless  that 
pre-existing  liability  had  been  kept  in  force  by  presentation 
under  the  statute,  any  suit  against  the  executor,  founded 
upon  it,  must  be  precluded.  But  I  think  it  clear  that  such  a 
liability  might  exist,  and  not  be  barred,  although  not  pre- 
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sented.  Suppose  the  plaintiff  and  the  testator  had  made  a 
joint  covenant  with  A,  that  he  and  his  heirs  should  have 
peaceable  possession  of  a  farm,  and  A  had  enjoyed  peaceable 
possession  until  after  the  decree  of  the  Orphans'  Court  barring 
creditors,  and  then  had  been  lawfully  evicted,  and  afterwards 
had  recovered  indemnity  from  the  plaintiff,  certainly  the 
plaintiff's  claim  for  contribution  would  not  be  barred.  Before 
the  decree,  neither  A  nor  the  plaintiff  could  have  exhibited  a 
claim  specifying  its  amount  and  particulars;  nor,  if  the  execu- 
tor had  disputed  the  claim,  could  either  of  them  have  main- 
tained suit.  Such  a  demand  is  not  one  whicii  the  legislation 
was  intended  to  reach.  And  if,  at  the  date  of  the  decree,  an 
immature  negotiable  note  of  the  testator  were  outstanding, 
and  afterwards,  before  maturity,  it  came  to  the  hand  of  a 
bona  fide  purchaser  for  value,  I  do  not  see  how  the  purchaser 
could  be  considered  as  barred,  for  the  reason  that  he  would 
stand,  not  in  the  stead  of  any  former  holder,  but  on  his  own 
personal  rights  arising  after  the  decree,  and  if  the  plaintiff, 
at  the  defendant's  request,  paid  such  a  note  to  such  a  pur- 
chaser, he  might,  I  think,  maintain  his  present  suit.  Doubt- 
less many  other  hypotheses  may  be  made,  in  which  a  plain- 
tiff could  recover,  notwithstanding  the  decree. 

Similar  statutes  have  received  like  construction  in  other 
states.  Backm  v.  Ckadand,  Kirby  {Conn.)  36;  Pendleton 
v.  Phelps  et  al.,  4  Day  {Conn.)  476  ;  Booth  v.  IStarr,  5  Day 
{Conn.)  419  ;  Grisicokl  v.  Bigelotc,  6  Conn.  258  ;  Haicley  v. 
Botsford,  27  Conn.  80 ;  Bacon  v.  Thorp,  27  Conn.  251  ; 
Chambers'  Adm'rs  v.  .S'//i*Y/i'.s  Adni'rs,  23  Mo.  176. 

Nor  is  there  force  in  the  defendant's  contention  that  the 
replications  do  not  show  that  the  executor  has  assets  in  hand, 
or  that  the  claim,  to  satisfy  which  the  plaintiff  paid  the  money 
sued  for,  was  one  not  barred  by  the  statutory  proceedings  set 
up  in  the  pleas.  The  want  of  assets  is  to  be  affirmatively 
shown  by  the  executor,  by  a  plea  of  plene  adminidrarit,  and 
in  the  absence  of  such  an  averment  by  him,  their  sufficiency 
is  to  be  assumed,  at  least  for  all  the  purposes  of  pleading. 
The  cases  already  cited  from  Harrison's  Reports  establish  the 
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principle,  that  when  a  plaintiff  avers  that  he  paid  money  for 
the  use  and  at  the  request  of  an  executor,  he  states  facts  which 
show  that,  by  that  payment,  he  acquired  a  valid  legal  claim 
against  the  executor,  to  be  satisfied  out  of  the  testator's  estate 
in  his  hands.  The  declaration  and  replications  in  this  case, 
therefore,  show  that  the  [)laintiff  acquired  such  a  claim  against 
this  executor,  after  the  time  limited  by  the  statutory  proceed- 
ings. It  is  not  necessary  for  the  plaintiif  to  allege  the  special 
circumstances  by  which  he  expects  to  establish  the  facts  that 
he  paid  the  money ;  that  the  payment  was  at  the  defendant's 
request,  and  for  his  use  as  executor.  It  is  enough  for  him 
that  he  states,  in  his  replications,  a  fact  which,  if  true,  takes 
him  out  of  the  class  of  those  persons  whom  the  condition  of 
things  pleaded  in  the  pleas  aftects.  Doing  that,  he  so  far 
assumes  the  position  of  a  creditor  at  common  law. 

The  defendant  further  insists,  that  as  the  statute  enacts 
that  the  decree  of  the  Orphans'  Court  shall  be  conclusive 
against  all  persons  whatever,  therefore  the  plaintiff  should 
not  be  permitted  to  obtain  a  judgment  against  the  estate 
while  it  stands,  as  that  would  impeach  it  collaterally.  But 
this  is  a  mistaken  apprehension  of  the  conclusiveness  of  the 
decree.  It  only  concludes  all  questions  as  to  propriety  and 
regularity  of  the  proceedings  on  which  it  rests.  Rifon  v. 
Flanagan,  AcJm\v,  9  Vroom  161. 

It  is  said  that  the  fixing  of  one  date  for  the  jiayment  in 
the  declaration,  and  another  in  the  replications,  is  a  departure 
which  entitles  the  defendant  to  judgment  on  his  demurrer. 
But  it  is  one  of  form  only,  and  general  demurrer  does  not 
reach  it. 

The  plaintiff  should  have  judgment,  with  costs. 
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JOHN  B.  VAXDEKBECK  v.  THE  INHABITANTS  OF  THE 
TOWNSHIP  OF  ENGLEWOOD,  IN  THE  COUNTY  OF 
BERGEN. 

The  act  of  March  22d,  1871,  i^Pamph.  L.,  p.  691,)  which  cUvided  the 
township  of  Hackensack  into  the  townships  of  Eidgefield,  of  Engle- 
wood  and  of  Palisades,  and  which  declared  that  the  inhabitants  of^ 
said  townships  should  be  liable  to  pay  their  just  proportions  of  the 
debts  of  the  inhabitants  of  the  township  of  Hackensack,  did  not, 
propria  vigor e,  make  any  single  township  legally  responsible  for  any 
particular  debt,  even  though  the  debt  had  been  wholly  contracted  for 
work  within  its  territorial  limits. 


In  case.     On  rule  to  show  cause. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Kxapp,  Dixon  and  Eeed. 

For  the  plaintiff,  Dutton. 

For  the  defendant,  Wortendyke. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  an  action  of  assumpsit,  in  which  the 
plaintiff  claims  of  the  defendant  moneys  said  to  be  due  him 
for  labor  performed  and  materials  furnished  by  him  in  the 
year  1870,  in  opening,  grading  and  straightening  Engle 
street,  on  the  employment  of  the  public  road  board,  pursuant 
to  "  An  act  concerning  roads  in  the  township  of  Hackensack," 
approved  March  10th,  1870,  {Pamph.  L.,  p.  505.)  Engle 
street  was  then  in  the  township  of  Hackensack,  and  tlie 
plaintiff  insists  that  that  corporation  was  then  under  legal 
obligation  to  pay  him,  and  that  by  the  act  of  March  22d, 
1871,  [Pamph.  L.,  p.  691,)  dividing  that  township  into  the 
townships  of  Ridgefield,  Englewood  and  Palisades,  the  legal 
obligation  was  transferred  to  the  defendant,  within  who.se 
territorial  limits  Engle  street  is,  by  that  act,  included.     At 
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the  circuit,  a  non-suit  was  directed,  on  the  ground  that  the 
defendant  was  not  liable  at  law,  and  a  rule  to  show  cause  was 
granted,  the  decision  of  which  we  here  make. 

The  sole  reason  alleged  for  holding  the  defendant  legally 
responsible  is  found  in  the  sixth  section  of  the  act  of  1871, 
before  mentioned,  which  provides  that  on  a  certain  day  the 
town  committees  of  the  townships  of  Ridgefield,  Englewood 
and  Palisades  should  meet  and  divide  among  themselves  all 
the  property  of  the  township  of  Hackensack,  and  that  the  in- 
habitants of  said  three  townships  should  be  liable  to  pay  their 
just  proportion  of  the  debts  of  the  inhabitants  of  the  township 
of  Hackensack.  It  is  not  asserted  that  at  such  meeting  any 
allotment  to  the  defendant  of  tiie  plaintiff's  claim  was  made, 
or  that  the  defendant  there  assumed  any  burden  in  regard  to 
it ;  but  it  is  urged  that  £lie  labor  and  materials  having  been 
used  in  the  limits  of  the  township  of  Englewood,  this  section 
makes  the  defendant  the  legal  debtor. 

We,  however,  do  not  think  this  position  is  tenable.  It 
might  well  be  that  if  the  allotment  of  debts,  which  the  act 
seems  to  provide  for,  were  made,  the  assumption  by  each 
township  committee  of  the  debts  so  set  oft'  to  it,  would  enure 
to  the  benefit  of  the  creditors,  and  so  form  a  legal  basis  for 
suits  in  their  behalf;  but  in  the  absence  of  such  an  arrange- 
ment, the  court  is  not  justified  in  charging  this  whole  debt 
against  this  defendant  on  the  mere  ground  that  the  expendi- 
ture was  made  within  its  boundaries.  It  would,  by  no  means, 
be,  of  necessity,  just  to  conclude  that  all  the  benefits  of  the 
expenditure  accrued  to  the  inhabitants  and  property  within 
this  township.  Nor  does  a  suit  at  law  afford  the  means  ade- 
quate for  a  judicial  investigation  of  the  question,  whether  this 
township  should  pay  this  debt  as  a  part  of  its  just  proportion 
of  the  debts  of  the  old  township.  Assuming  that  originally 
the  plaintift'  had  a  legal  remedy  against  "  The  Inhabitants  of 
the  Township  of  Hackensack,"  the  Constitution  (Art.  TV., 
§  7,  ^  3,)  would  seem  to  render  inefficacious  any  act  of  the 
legislature  designed  to  deprive  him  of  that  remedy.  Nor 
have  I  found  any  act  expressly  declaring   such  a  purpose ; 
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and,  therefore,  it  may  well  be  that  that  corporation  still  has 
a  legal  existence  so  far  as  is  needed  for  the  enforcement  of 
the  plaintiff's  redress  ;  but  if  it  be,  in  fact,  dissolved,  a  court 
of  equity  can  alone  enforce  the  plaintiff's  claim  against  such 
property  as  it  possessed,  {Brougliton  v.  Fenmcola,  93  U.  S.  (3 
Otto)  266,  268);  and,  if  that  prove  inadequate,  he  must  then  rely 
on  the  public  faith  of  the  legislature  to  supply  him  a  proper 
remedy — the  ordinary  means  of  legal  redress  will  have  been 
exhausted.  Barkley  v.  Levee  Comm'rs etaL,  93  U.S.  (3  Otto) 
258,  265.  AVhether  the  extraordinary  remedy,  by  mandnmus, 
exists — whether  the  sixth  section,  above  alluded  to,  imposes 
upon  the  town  committees  of  the  three  townships  any  duty  to 
divide  debts,  so  as  to  make  one  of  them  liable  to  the  plain- 
tiff, which  this  court  can  enforce  by  that  prerogative  writ, 
and  whether  such  duty  may  be  enforced  before  the  plaintiff 
has  established  his  claim  against  the  mother  township,  are 
questions  which  it  is  not  proper  now  to  decide. 
The  rule  to  show  cause  must  be  discharged. 


MARTIN  FRANK  ET  AL.  v.  THE  BOARD  OF  CHOSEN  FREE- 
HOLDERS OF  THE  COUNTY  OF  HUDSON. 

The  fact  that  a  building  upon  which  labor  is  done,  or  to  which  materials 
are  furnished,  is  the  property  of  a  municipal  corporation,  and  used 
or  deoigned  for  public  use,  will  not  defeat  an  action  brougiu  by  sucli 
laborer  or  material-man  against  the  owner,  under  the  third  section  of 
the  mechanics'  lien  act. 


On  demurrer  to  declaration. 

The  declaration  in  this  case  sets  out  substantially  the  fol- 
lowing:  That  the  defendants,  on  December  19th,  1874,  made 
a  contract  in  writing  with  one  McDonald,  by  which  McDon- 
ald was  to  erect  and  finish  two  pavilions  on  Snake  Hill,  in 
Hudson  county,  according  to  specifications,  and  to  find  mate- 
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rials  for  the  same,  for  which  said  McDonald  was  to  receive 
$6718;  that  said  contract,  or  a  duplicate  thereof,  was,  on 
December  23d,  filed  in  the  office  of  the  clerk  of  Hudson 
countv,  before  any  work  was  done  or  materials  furnished. 

That  on  April  22d,  1875,  said  McDonald  employed  the 
plaintiifs,  who  agreed  with  McDonald  to  paint  the  said  pavil- 
ions at  Snake  Hill,  and  to  furnish  certain  materials  required 
to  be  furnished  by  the  original  contract,  for  which  McDonald 
agreed  to  pay  plaintiffs  S350;  that  plaintiifs  did  paint  and 
furnish  the  said  materials,  according  to  their  contract,  and 
demanded  the  said  sum  of  $350  of  ISIcDonald,  who  refused 
to  pay  the  same ;  that  plaintiffs  afterward,  on  October  7th, 
gave  notice,  in  writing,  to  the  defendants,  being  the  owners 
of  said  pavilions,  that  said  sum  of  $350  was  due  to  them, 
the  plaintiffs,  &c ,  and  had  been  demanded  of  McDonald,, 
who  had  refused  to  pay  ;  that  defendants  were  then  satisfied 
of  the  correctness  of  said  demand,  and  that  there  was  then^ 
due  from  defendants  to  McDonald  the  sum  of  $500  on  the 
original  contract ;  that  McDonald  has  never  paid  plaintiffs ; 
by  means  whereof,  &c. 

To  the  declaration  a  demurrer  is  interposeil. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixox  and  Reed. 

For  tiie  plaintiffs,  A.  S.  Cloke  and  G.  Collins. 

For  the  demurrants,  ./.  H.  Lipplncott. 

Tile  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  facts  alleged  in  the  declaration  in  this 
cause  present  a  case  against  the  owner,  unless  there  is  some 
element  in  the  case  which  arrests  the  usual  operation  of  the 
third  section  of  the  mechanics'  lien  act.  Reeve  v.  Elmendorf, 
9  Vroom  125. 

The  insistment  of  the  demurrant  is,  that  such  exceptional 
element  does  exist.     It   is  argued   that  it  consists  in  this  : 
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that  the  building,  for  the  erection  of  which  the  orioinal  con- 
tract was  made,  and  for  work  and  materials  furnished  to 
•which,  this  debt  was  contracted,  was  the  property  of  a 
municipal  corporation,  and  used  for,  or  designed  to  be  used 
for  public  jiurposes  ;  that,  first,  no  lien  is  enforceable  against 
such  a  building,  under  the  second  section  of  the  lien  act ;  and, 
second,  that  the  third  section  of  the  lien  act,  which  confers 
the  right  of  any  laborer  or  material-man  to  compel  the  reten- 
tion of  money  due  from  an  owner  to  a  contractor,  by  notice, 
is  limited  to  those  cases  where  the  building  is  such  as  can  be 
made  the  subject  of  a  mechanics'  lien. 

It  was  admitted  upon  the  argument,  that  these  pavilions, 
mentioned  in  tlie  declaration,  were  to  be  used  for  public  pur- 
poses, and  the  "declaration,  by  agreement,  is  to  be  considered 
as  showing  this  character  of  the  structure." 

Whether  a  mechanics'  lien  can  be  filed  and  enforced  against 
such  a  building  in  this  state,  is  res  integra.  There  is  a  line 
of  cases  in  other  states,  which  holds  that  no  lien  can  be  placed 
upon  or  enforced  against  the  property  of  a  municipal  corpo- 
ration, Avhere  the  propei'ty  is  designed  for  public  use.  The 
rule  seems  to  be  the  legitimate  result  of  the  doctrine  which 
jjrevails  very  generally  in  England  and  in  this  country,  that 
unless  authorized  by  statutory  enactment,  such  property  is  not 
liable  to  seizure  and  sale,  on  ordinary  execution  to  enforce  a 
general  judgment.     Herman  on  Executions,  §§  364,  366. 

The  exercise  of  a  power  to  levy  upon  and  sell  the  water 
works,  the  charitable  institutions,  the  buildings  containing 
the  public  offices,  the  houses  and  stal)ies  and  engines  used  by 
the  fire  departments,  all  of  which  are  essential  to  the  daily 
operation  of  municipal  affairs,  and  on  which  depend  the 
health,  safety  and  convenience  of  the  entire  public,  would 
work  danger  and  vexation  very  strikingly. 

On  the  ground  of  public  policy,  the  courts  have  generally 
denied  the  existence  of  the  right  to  levy  upon  and  sell  this 
class  of  property.  Therefore,  for  the  enforcement  of  a  gen- 
eral judgment  against  a  municipal  corporation,  the  courts  have 
allowed  the  use  of  another  writ,  which  secures  the  fruit  of  the 
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judgment  and  leaves  these  structures  of  the  corporation  un- 
touched. State,  ex  ret.  Little,  v.  Township  of  Union,  8  Vroom  84. 

The  only  method  by  which  a  lien-claim  can  be  utilized,  is 
by  a  sale  of  the  building.  In  this  state,  as  in  many  others, 
this  is  done  by  a  special  fi.  fa.  Having  provided,  for  the 
enforcement  of  these  judgments,  a  writ  well  known  at  law, 
its  use  in  tiiese  instances  would  seem  to  be  limited  by  the 
iSame  rules  which  restrict  the  scope  of  its  operation  in  all 
cases. 

Unless  a  clear  legislative  intent  a])peai'ed  to  change  the 
usual  character  of  the  writ  and  the  right  to  sell  by  virtue  of 
it,  this  view  VA'Ould  ha%^e  great  force. 

The  cases  in  which  this  question  in  other  states  has  been 
discussed  are,  among  others,  the  following:  Chicago  v. 
Hasley,  25  III.  595,  as  to  executions  generally.  As  to  execu- 
tions on  lien-claim  :  Board  of  Education  v.  Greenebaum,  39 
III.  610.  See  opinion  of  Daly,  C.  J.,  in  Brinkerhoffv.  Board 
of  Education,  37  Howard's,  P.  R.  520;  also,  Wilson  v.  Com- 
missioners of  Huntingdon  Co.,  7  Watts  &  Serg.  197;  Foster  v. 
Foiolcr,  60  Penn.  St.  27. 

The  conclusion  deducible  from  these  cases  is  this :  that  in 
those  states  where,  upon  a  general  judgment,  no  execution 
can  be  levied  upon  public  property  of  a  municipal  corpora- 
tion, no  execution  to  enforce  a  mechanics'  lien-claim  can  be 
levied  upon  similar  property. 

The  detinitive  settlement  of  this  question  is  not  essential  to 
the  decision  of  this  cause;  for  admitting  the  proposition  of 
the  demurrant  that  no  lien  can  be  enforced  against  the  pa- 
vilions mentioned  in  the  declaration  by  virtue  of  the  second 
section  of  the  lien  act,  I  do  not  think  it  follows  that  the  right 
to  sue  under  the  third  section  is  thereby  lost. 

By  force  of  the  decision  of  this  court  in  Summer  man  v. 
Knoides,  4  Vroom  202,  the  right  of  a  laborer  or  material- 
man to  sue  the  owner  exists  only  in  those  cases  where  the 
building  is  erected  by  contract  which,  or  a  duplicate  of  which, 
has  been  filed  in  the  county  clerk's  office. 

Under  the  lien  act,  therefore,  two  distinct   remedies  are 
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afforded  a  laborer  or  material-man  ;  one  of  which  may  be 
pursued'  where  there  is  no  contract,  or  a  contract  and  no 
filing,  &c.,  and  the  other  remedy  when  there  is  such  a  contract 
and  filino;,  &c.  The  pursuit  of  the  first  remedy  involves  the 
taking  of  buildings,  and  when  the  buildings  are  those  of  a 
municipal  corporation,  a  fundamental  rule  of  public  policy 
compels  the  courts  to  arrest  the  proceeding  before  the  build- 
ings are  touched. 

The  second  remedy  may  be  pursued  in  this  case  without 
contravening  any  principle  of  public  policy. 

It  places  no  Hen  upon  the  public  buildings,  nor  affects 
them  in  the  slightest  degree.  It  merely  Avorks  an  assignment 
^ro  tanto  of  the  debt  due  by  the  owner  to  the  contractor. 
Wightman  v.  Brenner,  11  C  £.  Green  493. 

The  diversion  of  such  debt,  or  a  part  thereof,  due  by  a  mu- 
nicipal corporation  to  a  primary  creditor,  to  the  payment  of 
such  a  debt,  is  not  opposed  to  the  interests  of  the  public. 
If  the  primary  creditor  was  a  nonresident,  his  claim  would  be 
attachable  by  a  material  man  or  laborer.  Mayor  of  Jersey 
"City  V.  Uorton,  9  ]^rooin  88. 

As  this  action  can  in  no  way  work  injury  to  the  public, 
supon  what  principle  can  the  court  annul  the  clear  terras  of 
the  statute  which  confers  the  right  to  prosecute  this  action? 

It  is  contended  that  because  the  remedy  by  lien  would  have 
been  unenforceable  had  the  contract  not  been  filed,  therefore, 
the  contract  being  filed,  this  action  will  not  lie. 

The  idea  suggested  is  that  the  remedy  by  action  against 
the  owner  is  a  mere  substitute  for  the  remedy  by  lien,  which 
was  lost  by  the  filing  of  the  contract.  If  by  styling  the  latter 
remedy  a  substitute  for  the  former  it  is  meant  that  the  latter 
is  dependent  upon  the  former  in  any  manner  whatever,  I  am 
unable  to  see  that  any  such  dependence  exists. 

Each  remedy  is  dependent  upon  the  existence  of  a  distinct 
state  of  facts.  If  one  state  of  facts  exists,  the  statute  says 
the  laborer  or  material  man  may  have  his  lien.  If  another 
state  of  facts  exists,  he  may  have  his  action  against  the  owner. 
It  is  the  duty  of  the  courts  to   enforce  the  right  to  either 
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remedy,  unless  the  su])reme  law  of  ]>ublic  safety  and  conven- 
ience compels  tliem  to  restrain  its  enforcement.  Where,  as 
in  this  case,  public  buildings  are  involved,  public  policy  says 
you  cannot,  in  enforcing  any  rights,  touch  these  buildings. 

So  if  the  remedy  necessarily  involves  that  result,  the 
courts  will  not  enforce  it ;  but  if  the  remedy  has  not  that 
result,  why  should  not  the  courts  enforce  it? 

If  one  remedy  is  given  for  a  debt,  unless  a  certain  element 
of  fact  is  existing,  and,  if  existing,  then  a  different  remedy, 
and  if  the  creditor  would  have  been  deprived  of  the  first 
remedy  by  the  overshadowing  considerations  of  public  policy, 
why  should  this  hardship  be  extended  to  the  second  remedy? 
Why  should  it  be  stretched  beyond  the  limit  necessary  for  the 
protection  of  the  public  interest? 

The  policy  of  the  law  is  to  save  statutes  and  contracts 
where  a  part  is  tainted  with  illegality  or  unconstitutionality, 
and  give  force  to  all  })arts  not  involved  with  the  vicious  pro- 
visions. Where  there  are  several  distinct  stipulations  in  a 
contract,  some  of  which  are  opposed  to  public  policy,  and 
thereby  illegal,  the  courts  will  enforce  the  legal  stipulations. 
Erie  Railway  Co.  v.  Union  Locomotive  and  E.rjurss  Co.,  6 
Vroom  240. 

If  a  statute  should  provide  that  in  certain  cases  payment 
for  damages  for  land  taken  should  be  by  an  assessment  which 
was  unconstitutional  in  its  method  of  enforcement,  and  in 
certain  other  cases  by  an  action  at  law,  it  would  hardly  be 
insisted  that  the  invalidity  of  the  first  would  defeat  the  right 
to  bring  the  second. 

In  the  present  case,  admitting  that  there  would  have  been 
an  inability  to  pla^e  a  lien  upon  this  building,  if  a  contract 
had  not  been  filed,  &e.,  yet  I  am  unable  to  perceive  how  that 
fact  can  defeat  9,  right  of  action  given  when  a  differing  state 
of  facts  exist,  that  is,  when  it  is  made  and  filed. 

The  last  remedy  is  not  dependent  upon  the  filing  of  a  Hen. 
It  is  not  dependent  upon  the  right  to  file  a  lien.  It  is  a 
remedy  disconnected  from  any  question  of  the  liability  of  the 
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building  whatever.  The  facts  upon  the  existence  of  which 
the  action  is  given  are  disclosed  in  the  declaration.  No 
principle  of  pul)lic  policy  forbids  the  enforcement  of  the 
remedy,  and  I  think  the  demurrer  should  be  overruled,  with 
costs. 

Dixon,  J.,  (dissenting.)  I  dissent  from  the  conclusion  of 
my  brethren  in  this  case. 

I  think  that  the  case  of  Summennan  v.  Knoides,  4  Vroom 
202,  decides  that  the  third  section  of  the  mechanics'  lien  law, 
out  of  which  alone  the  plaintiffs'  right  of  action  can  arise, 
applies  only  to  such  buildings  as  are  included  in  the  second 
section,  which,  in  my  opinion,  are,  by  the  express  terms  of 
that  section,  only  those  liable  to  the  lien  of  the  contractor, 
but,  by  reason  of  the  filing  of  the  contract,  liable  to  no  one 
else.  I  assent  to  the  views  stated  in  the  first  part  of  the  pre- 
vailing opinion,  which,  I  think,  lead  to  the  conclusion  that 
the  buildings  mentioned  in  the  declaration,  being  buildings 
■devoted  to  the  public  uses  of  the  county,  are,  for  that  reason, 
not  liable  to  any  mechanics'  lien,  and  hence  are  not  embraced 
in  the  second  section  or  referred  to  in  the  third. 

I  think  the  defendant  should  have  judgment  on  the  de- 
murrer. 


D\R\V[X  R.  .JAMES,  OWNER,  IMPLEADED  WLTH  MARY  E. 
MIDDLETON  AND  JOHX  A.  MIDDLETON.  HER  HUS- 
BAND, V.  JOHN  VAX  HORN. 

1.  A  raeclianics'  lieu-claiiu  tiled  since  Januiry  1st,  1875,  against  several 
disiincl  buildings,  williont  apportiuning  tiie  claim,  is  amendable  by 
Section  14  of  the  lien  act,  at  any  lime  before  judgment  ;  an  amend- 
ment at  the  trial  was  projierly  made. 

2.  When  a  lien-claim  is  filed  for  debts  incurred  for  both  construi'tion 
and  reparation,  the  claim  shouhl  disiingiiish  the  amounts  of  each. 
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3.  The  attorney  may  attest  and  seal  tlie  summons  issued  in  an  action  on 
a  lien-claim. 

4.  The  I'ailiire  of  the  county  clerk  to  endorse  upon  the  lien-claim  the 
time  of  issuing  the  summons,  as  provided  in  Section  13,  does  not 
avoid  tiie  writ,  when  neitiier  the  defendant  or  third  parties  can  be 
injured  by  the  failure  to  endorse. 

5.  A  failure  to  state  the  manner  of  service  of  the  summons  in  the  decla- 
ration, or  to  prove  the  same  at  the  trial  (Section  19),  only  aHects  the 
form  of  judgment  against  the  builder,  and  none  but  the  builder  can 
objt'Ct  to  such  failure.  , 

6.  The  finding,  by  a  judge  sitting  as  a  jury,  that  the  erection  of  a  build- 
ing had  commenced  when  the  materials  for  the  structure  had  been 
brought  upon  the  ground,  and  were  mortised  and  prepared  for  erec- 
tion, was  not  erroneous. 

7.  There  being  no  evidence  to  show  that  the  fifty  acre.s,  against  wiiich 
the  judgment  was  rendered,  was  not  surroimded  by  an  enclosure,, 
separating  it  from  adj(jining  lands  of  the  owner,  Section  16  of  the 
lieu  act  does  not  apidy. 


In  error  to  the  Somerset  Circuit  Court. 

In  January,  1875,  John  Van  Horn  filed  his  claim  against 
Mary  E.  Middleton  and  John  A.  Middleton,  her  husband, 
builders,  and  Darwin  R.  James,  owner.  Suit  was  brought. 
James  alone  appeared.  The  cause  was  tried  without  a  jury, 
at  the  September  Term  of  the  Somerset  Circuit,  in  the  year 
1875.  Upon  the  trial,  it  appeared  that  the  claim  was,  in 
fact  and  on  the  papers,  for  "  erection,  construction,  and 
repairs,"  and  was  against  three  separate  buildings — a  dwell- 
ing, wagon-house,  and  privy — and  fifty  acres  of  land  on 
which  they  stood.  The  work  and  materials  were  not  appor- 
tioned among  them.  It  also  appeared  tliat  the  summons  was 
not  sealed  by  the  clerk,  and  that  the  time  of  issuing  it  was 
not  endorsed  on  the  lien-claim.  The  declaration  did  not 
state  how  the  summons  was  served.  Its  service  was  not 
proven.  When  the  plaintiff  rested,  the  defendant  moved  for 
a  non-suit.  His  Honor,  the  judge,  refused  to  non-suit  the 
plaintiff,  and  gave  him  leave  to  amend  the  lien-claim  and 
declaration,  by  apportioning  the  work  and  materials  among 
the  said  three   buildings,  and   by  endorsing  on  the  amended. 
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lien-claim  the  date  of  issuing  summons,  and  holdino;  it  unne- 
cessary to  distinguish  between  erection,  construction,  and 
repairs,  in  the  said  lien-claim,  or  that  the  clerk  siiould  seal 
the  summons,  or  that  the  declaration  should  state  how  it  was 
served,  or  that  its  service  should  be  proven  after  any  defend- 
ant had  pleaded.  The  defendant  tiierefore  prayed  an  ex- 
ception, which  was  sealed  accordingly. 

The  defendant  James  therefore  proved  that  the  premises 
in  question  were  j)nrchased  by  him  November  20th,  1874, 
without  notice  or  knowledge  of  the  said  construction,  erec- 
tion, or  repairs  of,  in,  or  to  any  of  the  said  buiklings  in  said 
claim  mentioned.  That  the  work  to  the  said  wagon-house, 
and  the  said  dwelling-liouse  was  repairing  only,  and  was 
all  done  before  the  said  defendants  purchased  the  said  prem- 
ises ;  that  the  said  privy  was  not  erected  on  the  said  premises 
at  the  time  the  said  James  purchased  the  same,  and  that  he 
knew  nothing  of  its  proposed  erection,  and  neither  before  or 
after  the  said  purchase,  ordered  it  to  be  erected;  whereupon 
the  defendant  rested  his  case. 

The  plaintifl*  thereupon  further  proved  that  the  materials 
for  the  erection  and  construction  of  the  said  }>rivy  were  all 
purchased  and  taken  on  the  said  premises,  and  were  mortised 
and  prepared  for  erection  before  the  said  James  purchased 
the  said  premises,  and  were,  after  the  said  purchase,  actually 
used  in  the  erection  and  construction  of  the  said  privy  on 
which  the  said  lien  is  claimed. 

His  Honor,  the  judge,  thereupon  gave  it  as  his  o|)inion 
that  the  claim  of  |28.32  apportioned  to  the  said  privy  in  tiie 
amended  lien-claim,  woidd  be  maintained  against  the  same 
and  the  farm  of  tifty  acres,  upon  which  the  said  buiklings  all 
stand,  and  gave  judgment  accordingly,  with  costs;  to  which 
said  opinion  of  the  said  judge,  the  said  defendant  excepted, 
and  an  exception  was  sealed  accordingly. 

A  writ  of  error  was  thereupon  brought,  and  duly  rctiu'ncd 
with  a  transcript  of  the  record,  upon  which,  in  (hic  time, 
errors  were  reo-ularlv  assigned. 
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Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixox  and  Reed. 

For  the  plaintitf  in  error,  R.  V.  Linderhury. 

For  the  defendant  in  error,  Win.  H.  Long. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  error  assigned  is,  that  tlie  allowance  of 
an  apportionment  of  the  lien-elaiin  was  error. 

It  is  insisted  that  the  lien  filed  without  apportionment  was 
fatally  defective.  This  is  true,  if  the  buildings  were  on  sepa- 
rate tracts  of  hind.  Morris  Co.  Bank  v.  Rockaway  31<inu- 
facturlng  Co.,  1  C.  E.  Greot   1  50. 

Assuming  this  to  be  so,  although  it  does  not  appear,  it  is 
then  insisted  that  it  was  not  within  the  power  of  the  court  to 
permit  an  amendment.     Was  it  amendable  ? 

The  fourteenth  section  of  the  present  mechanics'  lien  act 
{Rev.,  p.  Q71,)  provides,  "That  at  any  time  before  judg- 
ment on  a  lien-claim,  a  justice  of  the  Supreme  Court,  on  ap- 
plication of  the  claimant  of  such  lien,  and  on  reasonable 
notice  to  all  parties  interested,  may  order  such  lien -claim  to 
be  amended  in  matter  of  substance,  as  well  as  in  matters  of 
form,  whenever  it  shall  a})pear  to  him  that  such  amendment 
can  be  justly  made." 

Under  this  section  I  think  the  court  had  the  power  to 
order  tlie  amendment. 

The  tendency  of  the  courts  in  other  states  has  been  in  the 
direction  of  a  liberal  exercise  of  the  privilege  of  amending 
proceedings  under  these  statutes.  Indeed,  the  scope  of  the 
exercise  of  the  power  conferred  by  statute  is  limited  only  by 
an  injustice  to  either  defendant  or  to  third  parties.  Phi/lijjs 
on  Mf'ch.  Lien,  §  426. 

In  this  instance  there  were  three  buildings  belonging  to  the 
same  owner.  A  lien  was  filed  for  work  done  upon  all  of 
them,  witliout  apportioning  the  amount  upon  each.  The  vice 
of  blending  the  several  claims  consisted  in  the   injustice  of 


JUNE  TERM,  1877,  357 

James  v.  Van  Horn. 

placing  upon  one  house  a  liability  for  a  debt  incurred  in 
erecting  another. 

As  that  fault  in  a  lien-claim  was  remediless  before  the  sec- 
tion permitting  amendments,  the  whole  claim  failed  as  a  lien. 
The  clear  office  of  this  remedial  power  to  amend  could  hardly 
be  exhibited  in  a  stronger  light  than  in  this  case.  By  this 
amendment  the  disproportion  is  removed.  Each  building  is 
made  liable  for  the  particnlar  debt  incurred  in  its  erection  or 
repair,  and  no  injustice  is  done  to  the  defendant  or  third 
party.  On  the  other  hand,  a  hardship  in  depriving  the 
creditor  of  his  right  of  lien,  by  reason  of  a  technical  defect  in 
his  proceeding  to  enforce  it,  is  prevented. 

Nor  is  there  any  ground  for  the  insistment  that  because 
the  building  was  commenced  and  the  lien  attached  in  Novem- 
ber, 1874,  and  the  act  allowing  amendiuents  did  not  go  into 
effect  until  January  following,  that  therefore  the  amendment 
cannot  be  made. 

It  is  true  it  was  held  by  this  court,  in  Vreehmd  v.  Bram- 
hall,  10  Vroom  1,  that  this  act  did  not  have  a  retrospective 
operation.  If  the  lien-claim  had  been  tiled  previous  to  Janu- 
ary 1st,  1875,  this  would  be  within  that  case. 

But  the  defective  lien  claim  was  not  hied  till  after  January 
1st.  The  tact  that  work  was  commenced  in  November,  1874, 
cannot  affect  the  question. 

The  injustice  of  allowing  a  defective  lien-claim,  filed  before 
January  1st,  to  be  amended,  consisted  in  this :  When  a  lien- 
claim  was  once  filed,  and  manifested  fatal  defects,  any  person 
perceiving  it  had  the  right  to  regard  it  as  unamendable,  and 
so  deal  with  the  property  upon  which  it  purported  to  estab- 
lish a  lien  upon  that  basis. 

Intervening  the  commencement  of  the  building  and  the 
filing  of  the  lien,  all  parties  should  be  held  to  have  dealt 
with  the  property  with  full  knowledge  that  there  was  a  right 
of  lien,  and  a  complete  method  provided  for  its  enforcement. 

There  would  be  no  justice  in  recognizing  a  right  in  third 
parties  to  speculate  on  the  possibility  of  the  claimant  losing 
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his  right  by  subsequent  errors  of  procedure  under  the  then 
existing  law. 

When  the  lien-claim  was  once  filed,  all  parties  had  the 
right  to  regard  it  with  reference  to  the  law  existing  at  that 
time.  If  it  was  so  faulty  that  the  lien  was  lost  and  the  vice 
was  cureless,  it  was  then  riglit  to  so  regard  it.  If,  at  the 
time,  however,  the  fault  by  the  law  was  remediable,  they 
would  be  charged  with  notice  of  tiiat,  and  the  subsequent 
exercise  of  the  power  of  amendment  would  work  no  injustice. 
I  think  there  was  no  error  in  the  allowance  of  the  amend- 
ment. 

ScGoudli/.  It  is  assigned  for  error,  that  the  court  held  that 
it  was  unnecessary  to  distinguish  between  erection,  construc- 
tion and  repairs. 

The  right  of  lien  for  repairs  is  given  in  a  separate  section 
(8)  of  the  act,  and  there  is  a  provision  ap|)licable  to  liens  for 
repairs,  M'hich  is  not  applicable  to  liens  for  construction. 
This  is  the  proviso:  "That  it  shall  not  be  valid  against  a 
bona  fi<h'  purchaser  or  mortgagee  before  said  lien  is  filed  in 
the  office  of  the  clerk  of  the  county." 

It  is  perceived,  therefore,  that  while  the  cost  for  an  addi- 
tion to  a  house  may  be  a  valid  lien,  the  cost  of  an  extension 
in  height,  or  interior  alteration  made  at  the  same  time,  may 
not  be  enforceable  against  the  property. 

Any  purchaser  or  mortgagee  of  the  property,  who  became 
such  subsequent  to  the  commencement  of  the  work  and  before 
lien  filed,  is,  by  the  statute,  fixed  with  a  notice  of  the  com- 
mencement of  the  construction  of  the  building  or  addition, 
but  his  knowledge  of  the  beginning  of  the  reparation  is  a 
matter  for  |)r()of. 

The  want  of  sueli  notice  constitutes  a  complete  defence  to 
that  part  of  the  account  which  is  for  repairs. 

This  might  make  the  contest  entirely  an  ascertainment  of 
what  portion  of  the  claim  was  for  construction  and  what  for 
rei)aration.  It  seems  that,  for  the  purpose  of  afibrding  the 
defendant  the  information  required  for  an  intelligent  defence. 


JUNE  TERM,  1877.  359 


James  v.  Van  Horn. 


the  amount  of  each  of  these  elements  should  be  indicated  in 
the  claim. 

It  is  also  highly  essential  that  the  record  should  show  wliat 
part  of  the  claim  recovered  represents  construction,  and  what 
portion  reparation.  A  judgment  upon  a  lien  for  either,  or 
both,  is  conclusive,  in  any  collateral  proceeding,  as  to  the 
amount  of  the  debt  or  debts. 

The  time  at  which  the  debts  be(!ame  liens  must  be  estab- 
lished in  such  proceeding  by  extrinsic  testimony  ;  and  by 
virtue  of  the  proviso  relative  to  liens  for  reparation,  the  estab- 
lishment of  the  time  in  each,  as  we  have  already  observed, 
differs.  Upon  proof  of  the  time  of  the  commencement  of 
the  construction,  the  attachment  of  the  lien  for  the  del)t  incur- 
red for  that  purpose  is  fixed  at  that  time,  and  the  lien  of  any- 
subsequent  encumbrancer  is  subjected  to  it.  But  the  dis- 
covery of  the  time  of  the  attachment  of  the  lien  for  repara- 
tion may  involve  another  inquiry,  as  to  whether  a  person 
acquiring  a  lien  between  the  time  of  the  beginning  such 
reparation  and  the  filing  of  the  lien  claim,  had  notice  of  such, 
work  at  the  time  of  acquiring  his  lien. 

I  think  the  lien-claim  should  show  the  claims  for  each  dis- 
tinctly, and  the  verdict  should  contain  distinct  findings  for 
each. 

Unless  this  is  done,  it  is  aj)parent  that,  in  any  collateral 
contest  between  the  judgment  creditor  or  a  purchaser  under 
the  special  ji.  fa.  and  an  interv^ening  mortgagee,  the  action 
of  the  jury  in  adjusting  the  amounts  in  the  original  trial  has 
no  conclusiveness.  The  vertlict  upon  which  judgment  is 
entered  may  have  been,  so  far  as  the  proceedings  show,  for  a 
claim  for  construction,  or  for  reparation,  or  for  both.  If  for 
both,  then  what  amount  for  each  docs  not  appear. 

In  the  collateral  proceeding  by  an  encumbrancer,  the 
amount  of  each  must  be  adjusted  dc  noro.  The  folly  of 
purchasing  under  a  special  fi.  f<i.  u{)ou  such  a  jiulgment, 
where  there  is  a  subsequent  encumbrancer,,  would  i)e  alnio.-fc 
as  striking  as  if  the  judgment   upon  any  licn-<-l;iiin   had   no. 
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conclusive  force  whatever.  I  think,  therefore,  that  the  claims 
should  be  distinct,  and  the  findings  separate. 

I  think,  in  this  case,  for  work  done  concurrently,  there  is 
no  difficulty  in  enforcing  both  classes  of  claims  in  a  single 
suit.  The  rule  which  forbids  the  union  of  causes  of  acition, 
upon  which  different  judgments  must  be  entered,  presents,  I 
think,  no  difficulty.  The  form  of  the  judgment  upon  the 
record  in  both  cases  is  the  same. 

The  statute  only  giving  a  diffi^rent  retroactive  force  to  each, 
to  be  determined  by  extrinsic  testimony. 

I  think,  in  ruling  that  it  was  unnecessary  to  distinguish 
between  these  claims,  there  was  error. 

Third.  It  is  urged  that  there  was  error  in  the  ruling  that 
the  summons  need  not  be  sealed  by  the  clerk. 

The  summons  was  sealed  by  the  attorney. 

The  ])ractice  in  this  state  for  the  attorney  to  test  and  seal 
•summons  is  very  old  and  well  established. 

It  is  a  very  rare  occurrence  for  a  clerk,  unless  in  those 
iinstances  where  the  statute  expressly  requires  it,  as  in  the 
instance  of  writs  of  attachment,  to  seal  these  writs  propria 
■Tiianu. 

The  attorney  is  supposed  to  do  it  as  the  agent  of  the  clerk. 
■Updike  V.  Tcnbroeck,  3  Vroom  105. 

The  eighteenth  section  of  the  lien  act  provides,  that  the 
summons  in  suits  on  mechanics'  lien  shall  be  directed,  tested 
and  made  returnable,  and  may  be  served  and  returned,  in  the 
same  manner  as  other  writs  of  summons.  There  is  certainly 
nothing  in  this  which  requires,  in  suits  on  lien-claims,  a 
change  in  the  universal  ])ractice  of  sealing  and  testing 
summons. 

Nor  is  there  anything  in  the  thirteenth  section — any 
express  or  implied  direction — -that  the  clerk  shall  seal  by  his 
own  hand,  and  not  by  the  liand  of  an  attorney. 

I  thiidc  the  ruling  upon  this  point  was  right. 

Fourth.  It  is  urgetl  that  the  failure  of  the  clerk  to  endorse 
the  time  of  issuinij  the  summons  on  the  lien-claim,  as  directed 
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by  Section  13,  was  unamenduble,  and  the  allowance  of  such 
amendment  was  error. 

This  provision  in  the  lien  act  is  analogous  to  that  in  the 
attachment  act,  {Rev.,  p.  43,  §  5,)  which  directs  the  clerk  to 
enter  in  a  book  to  be  kept  for  that  purpose,  the  names  of 
the  plaintiff  and  defendant,  the  amount  of  claim,  and  the 
time  of  issuing  and  sealing  the  writ.  Both  of  these  provi- 
sions, it  is  perceived,  are  for  the  purpose  of  providing  infor- 
mation for  third  parties — in  the  case  of  the  issuing  of  a 
Avrit  of  attachment,  that  all  parties  may  have  the  facility  of 
ascertaining  from  the  records  that  a  lien  is  put  upon  the  prop- 
erty of  a  certain  person,  for  a  certain  amount,  at  a  certain 
time  ;  in  the  case  of  a  mechanics'  lien,  that  all  parties  may 
know,  by  looking  for  the  endorsement  on  the  lien-claim,  at 
the  expiration  of  the  year  from  the  date  of  the  last  work 
done  or  materials  furnished,  whether  a  summons  has  or  has 
not  issued,  and  the  lien  placed  in  process  of  enforcement,  or 
abandoned.  In  the  case  of  Morrel  v.  Bucldey,  Spenc.  669,  it 
was  held  by  this  court,  that  the  provision  requiring  the  clerk 
to  enter  the  time  of  issuing  a  writ  of  attachment,  &c.,  was 
merely  directory  ;  that  the  omission  of  the  clerk  to  perform 
a  duty  for  the  benefit  of  purchasers  and  others  dealing 
with  defendant  in  attachment,  would  not  vitiate  a  writ  right- 
fully issued. 

It  is  not  necessary,  in  this  case,  to  assert  that  this  rule 
should  be  applied  in  its  full  scoi)e,  to  the  construction  of  this 
provision  of  the  lien  act  in  all  instances.  In  this  case,  how- 
ever, it  appears  on  the  face  of  the  proceedings,  that  no  party 
can  be  prejudiced  by  the  original  failure  to  make  the  endorse- 
ment, or  by  the  subsequent  amendment  of  the  lien-claim. 
The  presence  or  absence  of  the  endorsement  can  mislead  no 
one  until  the  time  within  which  a  summons  can  be  issued 
has  expired.  It  had  not  expired  when  this  endorsement  was 
made  and  judgment  was  entered. 

The  work  was  done  in  November.  1874,  and  the  trial  at 
which  the  amendment  was  made  was  had  in  Se[,tember^ 
1875. 
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Judgment  was  then  entered  on  the  lien-claim.  It  thus 
affirmatively  appears  that  neither  defendant,  purchaser,  or 
encumbrancer  can  have  been  affected  by  the  failure  to  endorse 
on  the  lien-claim  the  time  of  the  issuance  of  the  writ.  I 
think  there  was  no  error  in  allowing  the  endorsement  to  be 
made  at  the  time  of  the  trial.  I  think  there  would  have 
been  no  error  in  entering  judgment  at  that  time,  without 
such  endorsement  being  made  at  all. 

Fifth.  It  is  assigned  for  error,  that  the  judge  held  the 
declaration  sufficient,  without  its  containing  a  recital  that  the 
builder  and  owner  were  served  as  directed  by  Section  19  of 
the  act.  If  this  was  a  material  averment  as  to  the  owner,  I 
think  the  objection  should  have  been  raised  by  demurrer. 
After  plea  interposed,  it  was  too  late  to  raise  the  question  on 
the  trial,  and  the  verdict  would  cure  the  defect  on  error. 

Sixth.  It  is  also  insisted  that  the  judge  erred  in  not  re- 
quiring, at  the  trial,  proof  of  the  manner  of  service  of  the 
summons.  The  determination  of  this  question  involves  the 
inquiry  whether  the  manner  of  service  was  a  material  ele- 
ment in  the  plaintiff's  case. 

What  is  the  object  of  the  statute  in  requiring  the  manner 
■of  service  to  be  stated  in  the  declaration?  There  are  two 
modes  of  service  provided  for  by  Section  18  of  the  act.  One 
is  styled  actual,  and  the  other  legal  service. 

Whether  the  service  of  the  summons  was  effected  in  either 
one  or  the  other  of  these  methods,  is  important  only  in  deter- 
mining the  form  of  the  judgment  against  the  builder. 

By  the  provisions  of  the  nineteenth  section,  "In  case  judg- 
ment be  given  for  the  plaintiff,  it  shall  be  entered  against  the 
builder  when  he  was  adnally  served  with  the  summons,  gen- 
erally, and  with  costs,  as  in  other  cases;  and  when  only  lef/al 
service  of  the  summons  has  been  made,  judgment  against 
the  owner,  and  also  against  the  builder,  shall  be  specially  for 
the  debts  and  costs  to  be  made  of  the  building  and  lands  in 
the  declaration  described."  It  is  perceived  that  it  is  the  builder 
■only  who  is  affected  by  the  manner  of  service  of  the  sum- 
mons. 
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If  the  service  was  actual,  then  judgment  is  entered  against 
liim  generally.  If  the  service  was  legal,  then  only  specially. 
The  judgment  against  the  owner  is  special  in  either  case. 
He  is  in  no  way  affected  by  the  manner  of  service.  But  the 
owner  is  the  only  party  who  appeared  at  the  trial.  The 
builder  was  absent,  and,  of  course,  raised  no  question  and 
took  no  exception. 

I  think  there  is  nothing  in  the  assignment  of  error  in  this 
point,  by  the  owner. 

Seventh.  It  is  urged  that  the  judge  erred  in  holding  that 
the  claim  of  828.32  apportioned  to  the  privy  in  the  amended 
lien-claim,  was  a  lien  upon  the  same. 

This  is  urged  u])on  the  ground  that  the  defendant  became 
the  owner  of  the  property  upon  whicli  it  was  erected,  before 
the  privy  was  commenced. 

If  this  is  so,  the  lien  must  fall.  But  if  it  was  commenced 
before  his  purchase,  and  its  erection  continued  thereafter,  we 
can  see  no  error  in  holding  the  lien  valid.  Gordon  v.  Torrey, 
2  J)Ic  Carter  112. 

When  was  the  construction  of  the  privy  commenced  ?  James 
purchased  on  November  20th,  1874.  It  was  proven  that 
•the  materials  for  the  erection  of  this  structure  were  then  all 
purchased  and  taken  on  the  premises,  and  Mere  mortised 
and  prepared  for  erection. 

The  commencement  of  a  building  is  the  doing  of  some  act 
upon  the  ground  upon  which  the  building  is  to  be  erected, 
and  in  pursuance  of  a  design  to  erect,  the  result  of  whicli  act 
should  make  known  to  a  person  viewing  the  premises,  from 
observation  alone,  that  the  erection  of  a  building  upon  that 
lot  or  tract  of  land  has  been  commenced. 

In  Jacobus  v.  Mutual  Benefit  Life  Insurance  Co.,  12  C.  E. 
Green  604,  work  done  in  breaking  the  ground  for  a  cellar 
was  held  a  commencement  of  the  building,  because  it  must 
have  changed  the  appearance  of  the  ground  so  as  to  show  the 
purpose  of  the  work. 

Under  this  rule,  I  do  not  think  it  is  possible  to  say  that 
there  is  no. evidence  to  support  the  finding  of  the  judge  sitting 
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also  as  a  jury,  that  from  the  materials  lying  upon  the  ground 
and  mortised  for  erection,  a  person  viewing  the  premises 
would  be  apprised  at  once  that  a  building  was  going  up. 
Unless  we  can  say  there  is  no  evidence  to  sustain  the  finding,, 
we  cannot  reverse  for  error. 

Lastly.  It  is  assigned  for  error  that  the  judge  erred  in 
giving  judgment  against  fifty  acres  of  land. 

What  the  curtilage  included,  was  held  in  Edicards  v.  Der- 
rickson,  5  Dutcher  468,  to  be  a  question  of  fact  to  be  deter- 
mined by  the  jury. 

Since  the  decision  in  that  case,  the  act  of  1863  was  passed^ 
the  third  section  of  which  is  now  the  sixteenth  section  of 
the  revised  act.  Rev.,  p.  671.  Under  this  section,  where 
there  is  no  separation  of  the  lot  upon  which  the  building 
stands  from  adjoining  lands  of  the  same  OAvner,  then,  if  the 
land  is  mapped  for  building  lots,  the  curtilage  shall  include 
the  building  lot  so  mapped,  upon  which  the  building  is 
erected,  and,  if  not  mapped,  the  curtilage  shall  not  exceed 
half  an  acre. 

It  does  not  appear  that  the  facts  were  found,  or  indisputa- 
bly a})peared  in  this  case,  to  bring  it  within  the  operation  of 
this  section.  If  this  tract  of  fifty  acres  was  surrounded  by  an 
enclosure,  separating  it  from  adjoining  lands  of  the  defend- 
ant, it  is,  I  think,  clear  that  the  provisions  of  the  section  are 
not  applicable.  Whether  it  was  or  was  not  so  separated  was 
a  question  for  the  judge  sitting  as  a  jury,  and  there  is  nothing 
in  the  case  from  which,  upon  error,  we  can  say,  as  a  matter 
of  law,  that  the  finding  was  erroneous. 

As  there  was  error  in  the  ruling  as  to  the  subject  matter 
of  the  second  assignment,  judgment  must  be  reversed. 
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THE  STATE  v.  JAMES  J.  REDSTRAKE. 

The  intent  to  defraud  is  a  material  element  in  the  crime  of  uttering 
forged  paper. 

The  placing  by  the  holder  of  notes  with  forged  endorsements  in  the 
bank  where  they  are  payable,  with  direction  to  the  bank  officers  to 
present  for  payment  and  give  notice  of  protest,  followed  by  aft.ial 
presentment  and  notice,  will  not  support  a  conviction  for  uttering 
with  intent  to  defraud,  if  it  appears  that  the  holder  knew,  at  the 
time,  that  both  maker  and  endorser  had  knowledge  of  the  existence 
and  forged  character  of  the  paper. 


On  rule  to  show  cause. 

The  defendant  was  indicted  for  forging,  and  also  for  utter- 
ing, as  true,  five  several  promissory  notes. 

The  first  was  a  note  for  §800,  of  the  date  of  October  7th, 
1874,  drawn  to  the  order  of  Clement  Hall,  and  signed  by- 
Louis  M.  Hall. 

The  second  was  for  SSOO,  of  the  date  of  October  16th, 
1874,  drawn  in  the  same  form. 

The  third  was  for  SIOOO,  of  the  date  of  October  29th,  1874, 
drawn  in  the  same  form. 

The  fourth,  a  note  of  86500,  of  the  date  of  November  10th, 
1874,  drawn  in  the  same  form. 

The  fifth  was  for  §750,  of  the  date  of  December  7th,  1874, 
drawn  in  the  same  form. 

There  was  a  count  in  the  indictment  for  forging  and  pro- 
curing the  forging  of  the  first-named  note. 

Then  followed  a  count  for  uttering  and  causing  the  same 
to  be  uttered  as  true,  with  intent  to  defraud  the  said  Clement 
Hall  and  divers  other  persons  unknown,  &c. 

Then  followed  a  third  count  for  forging  the  second  note, 
and  a  fourth  count  for  uttering  the  same,  and  so  there  were 
alternate  counts  for  forging  and  uttering  the  five  notes,  mak- 
iug  in  all  ten  counts. 

The  evidence,  upon  the  trial,  disclosed  the  fact  that  the 
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name  Louis  Hall,  the  maker  of  these  several  notes,  was 
written  by  said  Hall,  and  that  the  name  Clement  Hall,  on 
the  back,  was  also  written  by  Louis  Hall,  without  the  knowl- 
edge of  said  Clement  Hall,  who  was  the  father  of  Louis. 
Louis,  long  before  maturity,  passed  these  notes  to  the  defend- 
ant, James  J.  Redstrake,  with  the  forged  endorsement  of  the 
name  of  the  payee,  Clement  Hall,  then  upon  them. 

To  sustain  the  counts  for  forgery,  it  was  insisted  that  while 
the  name  of  the  payee  was  forged  by  the  hand  of  Louis  Hall, 
yet  tliat  such  act  Avas  counseled,  procured  and  induced  by 
said  Redstrake. 

To  show  this,  a  long  course  of  dealing  between  Louis  Hall 
and  Redstrake  was  proven,  in  the  course  of  which  a  large 
number  of  notes,  purporting  to  be  of  persons  in  the  county, 
were  purchased  by  Redstrake  of  Hall,  which  notes  were,  by 
Hall,  sworn  to  have  been  forged  paper.  The  circumstances 
under  which  these  and  the  notes  in  question  were  negotiated, 
•were  relied  upon  to  show  that  he,  Redstrake,  counseled  and 
procured  the  forgery  of  the  notes  named  in  the  indictment. 

To  sustain  the  counts  for  uttering,  the  same  evidence  was 
relied  upon  to  show  that  Redstrake  had  a  knowledge  of  the 
forged  character  of  this  paper ;  that  while  having  such  knowl- 
edge, he  did  that  which  constituted  an  uttering  of  the  same. 
It  consists  in  this :  The  notes  were  all  drawn  payable  at  the 
banking-house  of  the  Salem  National  Banking  Company. 
All  the  notes  were,  by  Redstrake,  left  at  the  said  bank, 
before  maturity,  for  collection,  with  direction  to  present  for 
payment  and  to  protest.  That  thereafter  demand  was  made, 
and  the  said  notes  were  regularly  protested. 

The  jury  found  the  defendant  not  guilty  upon  the  counts 
for  forging,  and  guilty  upon  the  counts  for  uttering. 

Upon  motion  of  the  counsel  for  the  defendant,  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial  was  entered, 
and  tlie  hearing  upon  the  rule  was  referred  to  this  court  for 
its  advisory  opinion. 

Argued  at  February  Term,  1877,  before  Beasi.ey,  Chief 
Justice,  and  Justices  Knapp  and  Reed. 
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For  the  state,  M.  P.  Grey  and  A.  Browning. 
For  the  defendant,  W.  E.  Potter  and  8.  H.  Grey. 

The  opinion  of  the  court  was  delivered  l)y 

Reed,  J.  The  primary  question  in  tiiis  ease  is  wliether, 
upon  the  fiicts  proven,  this  verdict  should  stand — whether 
the  presentation  of  these  notes  to  the  cashier  of  the  Salem 
National  Banking  Company,  with  direction  to  present  for 
payment  and  protest,  followed  by  such  presentation  and  pro- 
test, present  a  state  of  facts  which,  upon  the  assumption  that 
the  defendant  had  a  guilty  knowledge  of  their  falsity,  will 
support  this  conviction  for  uttering  and  publishing  under 
our  statute. 

Forgery  and  uttering  is  a  branch  of  the  more  comprehen- 
sive crime  of  cheats,  actual  or  attempted.  Bhhop  on  Crhn. 
Law,  vol.  1,  §  423;  vol.  2,  §  498. 

As  a  cheat,  it  was  indictable  only  M'hen  successful.  2  Ea-st 
P.  a  825. 

When  either  successful  or  unsuccessful,  the  attempt,  when 
made  by  the  fabrication  or  alteration  of  certain  instruments, 
was  forgery. 

By  the  common  law  of  England,  it  was  supposed  to  con- 
sist in  the  making  or  altering  a  matter  of  recoid,  or  an  au- 
thentic matter  of  public  nature,  as  a  parish  register  or  deed. 
As  if  a  man  makes  a  feotfment  of  lands  to  J.  S.,  and  after- 
wards makes  a  deed  of  feoffment  of  the  same  lands  to  J.  D., 
of  a  prior  date,  in  order  to  defraud  his  own  feoffee;  or  where, 
one  is  directed  to  draw  a  will  and  inserts  legacies  therein  of 
his  own  head  ;  or  cuts  a  name  from  a  letter  and  writes  over 
the  name  a  general  release ;  or  where  one  makes  any  fraudu- 
lent alteration  of  the  form  of  a  true  deed  in  a  material  part  of 
it.     Havkins'  P.  C,  vol.  \,p.  335. 

Down  to  the  time  of  Elizabeth,  there  is  no  case  which  ex- 
tended tlie  scope  of  the  crime  of  forgery  to  writings  of  an 
inferior  degree  to  those  above  mentioned. 

In  the  fifth  year  of  Elizabeth,  the   lirst  statute  was  passed 
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concerning  forgery  and  nttering.  This  statute  made  it  a 
crime  to  forge  any  obligation,  or  bill  obligatory,  or  acquit- 
tance, or  release,  or  other  discharge  of  any  debt.  It  also 
made  it  a  crime  to  pronounce,  publish,  or  give  in  evidence 
any  such  false  paper  as  true,  knowing  the  same  to  be  forged. 

Although  long  after  that  time,  in  1727,  in  the  case  of  Rex 
V.  Ward,  2  Strange  747,  it  was  held  that  an  indictment  for 
forging  and  uttering  an  endorsement  on  the  back  of  a  certain 
certificate  was  good  at  common  law.  / 

The  decision  was  partly  put  upon  the  ground  that  the 
statute  5  Elizabeth,  ch.  14,  used  the  word  writings  in  the  pre- 
amble to  the  act,  in  contradistinction  to  deeds,  and  so  included 
writings  of  the  class  which  included  the  certificate  in  question. 

This  decision  evidently  assumed  that  the  statute  of  Eliza- 
beth was  not  intended  to  extend  the  crime  of  forgery  and 
uttering  to  any  new  class  of  instruments,  but  was  intended  to 
impose  an  additional  punishment  for  the  forging  of  instru- 
ments theretofore  indictable.  The  statute  Geo.  21.,  ch.  25, 
extended  the  class  of  instruments,  by  express  mention,  to 
promissory  notes  and  their  endorsement  and  assignment.  It 
makes  the  false  making  of  such,  with  intent  to  defraud  any 
person  whatsoever,  or  the  uttering  or  publishing  as  true  any 
such  false  paper,  with  intent  to  defraud,  a  felony. 

By  the  statute  7  Geo.  II ,  ch.  22,  this  was  extended  so  as 
to  include  receipts,  acceptances  and  orders  for  the  payment  of 
money  or  delivery  of  goods. 

The  substance  of  these  three  statutes  is  re-enacted  in  this 
state,  and  now  embodied  in  Section  173  of  the  revised  act  for 
the  punishment  of  crimes. 

We  observed  that  forgery  and  uttering  were  each  either  an 
accomplished  or  an  attempted  cheat.  A  material  element, 
essential  to  constitute  either  crime,  is  a  design  to  affect  the 
rights  of  another. 

As  it  would  be  essential,  under  an  indictment  for  obtain- 
ing the  property  of  another  by  the  use  of  a  false  or  forged 
pa])er  as  true,  to  show  that  a  fraud  was  actually  accomplished, 
so  under  an  indictment  for  forging  or  uttering,  either  the 
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same  should  be  shown,  or  else  an  intent  to  do  the  same. 
Rex  V.  Poicel,  2   Wm.  Bl.  787 ;  Rex.  v.  Holden,  2  Taunt.  333. 

Whether  the  statute  of  5  Elhabeth,  ch.  14,  was  or  was  not  in- 
tended to  extend  the  class  of  writings  which  might  be  the  sub- 
ject of  forgery,  beyond  the  class  indictable  at  common  law,  it 
is  clear  that  it  did  not  change,  or  intend  to  change,  the  char- 
acter of  the  elements  essential  to  constitute  the  common  law 
crime  of  forgery  or  utterino;. 

That  act  prov'ides  that  the  forgery,  as  well  as  the  pronounc- 
ing or  publishing,  must  be  done  to  the  intent  that  the  estate 
of  a  freeholder,  &c.,  *  *  *  or  the  right  title  in  the  same 
shall  be  molested  or  troubled,  &c. 

Says  East  (5  P.  C.  854):  "The  deceitful  and  frauduh^nt 
intent  appears  to  be  the  essence  of  this  offence,  and  this  is 
indeed  particularly  expressed  in  the  statute  5  Elizabeth,  eh..  14, 
and  in  most,  if  not  all,  the  other  acts." 

"The  nature  of  forgery,"  says  Hawkins,  (P.  C,  vol.  1, 
p.  335,)  "does  not  seem  so  much  to  consist  in  the  counterfeit- 
ing a  man's  hand  and  seal,  which  may  often  be  done  inno- 
cently, but  in  the  endeavoring  to  give  an  appearance  of  truth 
to  a  mere  deceit  and  ftilsity,  and  either  to  impose  that  upon 
the  world  as  the  solemn  act  of  another,  which  he  is  in  no 
way  privy  to,  or  at  least  to  make  a  man's  act  appear  to  have 
been  done  at  a  time  when  it  was  not  done,  and  by  force  of 
such  falsity  to  give  it  an  operation  which  in  truth  and  justice 
it  ought  not  to  have." 

The  language  of  our  act,  like  the  English  acts,  makes  the 
*' intent  to  prejudice,  injure,  damage,  or  defraud  any  person 
or  persons,  body  politic  or  corporate,"  the  material  element 
of  the  crime  of  forgery,  as  well  as  of  uttering  the  false  paper 
as  true.     §  173. 

The  very  act  of  forgery  itself  will  be  sufficient  to  imply 
an  intent  to  defraud,  or,  at  all  events,  it  will  be  sufficient  if, 
from  the  circumstances  of  the  case,  the  jury  can  fairly  infer 
that  it  was  the  intention  of  the  party  to  utter  the  forged 
instrument.  If,  however,  it  appear  that  no  iVaud  whatever 
could  have  been  effected  by  the  forgery,  then  no  fraud  could 


370         NEW  JERSEY  SUPREME  COURT. 


State  V.  Redstrake. 


be  intended,  and  the  defendant  will  be  entitled  to  an  acquit- 
tal.    Arch.  Criiii.  PL  and  Pr.,  vol.  II.,  p.  *546. 

Where  a  man  erased  the  word  "  Liliris,"  and  inserted  the 
word  "  Marcis,"  in  a  bond  made  to  himself,  it  was  held  not 
forgery,  because  the  erasure  could  not  be  prejudicial  to  any 
one  but  himself,  and  there  was  no  appearance  of  a  design  to- 
cheat.  Blake  v.  Allen,  Moore'. 'i  R.  619.  See  also  Bac.  Abr.^ 
"Forger!!,''  A. 

Tested  by  this  rule,  was  there  that  in  this  case  from  which- 
the  jury  could  infer  a  design  to  defraud  ?  That  the  presen- 
tation of  a  note  at  bank,  with  a  direction  to  present  for  pay- 
ment and  protest,  followed  by  such  presentment  and  protest^ 
when  the  party  causing  the  presentation  has  a  clear  knowl- 
edge of  the  falsity  of  the  endorsement,  may  be  an  uttering 
within  the  statute,  I  have  no  doul)t. 

In  most  instances  it  would  be  so.  If  the  maker  of  the- 
note  had  no  knowledge  of  the  falsity  of  the  payee's  signa- 
ture, the  presentation  for  payment  by  order  of  a  person 
whose  only  i-ight  to  payment  was  derived  from  the  title 
which  such  false  endorsement  was  supposed  to  confer,  would, 
be  an  uttering  with  intent  to  defraud.  By  such  presentation 
he  would  knowingly  assert  a  right  to  such  paper,  with  a 
manifest  design  to  induce  the  bank,  by  such  false  endorse- 
ment on  behalf  of  the  maker,  to  pay  to  an  unentitled  party 
the  amount  of  the  note,  to  the  clear  prejudice  of  the  bank.. 
But  in  this  case  the  maker  was  the  forger  himself.  He- 
had  full  knowledge  of  the  character  of  the  notes,  the  place 
where  they  were  payable,  and  the  time  at  which  they  ma- 
tured. He  knew  they  were  payable  at  bank.  By  a  pre-- 
sentation  there  he  certainly  could  not  be  deceived  as  to  the 
character  of  the  paper. 

If  the  note  had  beeii  presented  to  him  by  Redstrake 
directly,  and  to  save  his  credit,  character  and  liberty  he  had 
paid  them,  no  one  would  say  that  the  notes  were  uttered  to- 
him  as  true,  or  for  the  purpose  of  defrauding  him  by  such, 
uttering. 

The  presentation  to  the  bank,,  as  his  agent,  could   not  be- 
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said  to  be  done  to  defraud  liini ;  nor  could  it  have  worked 
prejudice  to  the  bank,  excejit  by  an  almost  impossible  combi- 
nation of  circumstances,  which  required  the  co  operation  of 
the  ostensible  payee  of  the  notes,  a  very  respectable  man,  and 
of  Eedstrake  and  Hall,  in  a  conspiracy  to  defraud  the  bank, 
by  inducing  them  to  pay  money  to  the  wrong  party,  and 
then,  by  the  maker  afterward  repudiating  the  payment,  and 
the  real  payee  claiming  the  amount  of  the  notes,  or  a  right 
to  the  pajjer,  and  so  hold  the  bank  responsible  for  the  errone- 
ous payment. 

This  would  involve  an  inquiry  into  the  manner  in  which 
Redstrake  procured  the  pajier,  if  not  from  the  payee  ;  and 
if  from  the  payee,  how  it  happened  that  his  signature  was 
forged. 

The  scheme  is  too  chimerical  to  receive  consideration,  and 
there  is  nothing  in  the  evidence  to  show  that,  by  the  presen- 
tation, any  one  could  have  been  defrauded  by  the  sup|)osition 
that  the  endorsements  upon  the  notes  were  true. 

There  was  also  notice  of  protest  given  to  Clement  Hall, 
whose  name  as  endorser  was  forged.  This  means  that  he 
was  informed  that  the  note  had  been  presented  for  payment, 
and  dishonored,  and  that  the  holder  looked  to  Hall  for  pay- 
ment. AVhether  this  was  such  an  assertion  or  declaration, 
that  the  paper  was  good,  as  would  amount  to  an  uttering,  is 
not  a  matter  of  express  authority.  The  reasoning  in  the  fol- 
lowing cases  goes  far  toward  su|)porting  such  a  doctrine:  Com- 
monwealth v.  Sear/e,  2  Binn.  332  ;  United  States  v.  Mitchell, 
1  Bald.  366;  Queen  v.  Green,  Jebh's  Cr.  Ca^s.  281.  In 
the  last  case  the  paper  was  not  exhibited,  but  its  contents 
stated,  and  the  judge  held  it  an  uttering 

But  whether  the  act  of  giving  the  notice  of  protest  was  or 
was  not  an  uttering,^  is  immaterial,  as  the  tacts  in  the  case 
show  no  design  to  cheat,  by  an  assertion  of  the  veracity  of 
the  endorsement. 

Long  before  the  presentation  and  notice,  Clement  Hall 
knew  of  the  existence  of  ihe  forged  paper.  He  heard  that 
Eedstrake  held  forged  paper  against  Iiliu  on  December   lOtli. 
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Redstrake  knew  that  he  had  knowledge  of  their  falsity.  He 
wrote  the  letter  to  Hall  on  January  Ist.  After  that  date  the 
notes  were  presented,  and  notices  of  protest  were  sent  and 
received. 

There  could  not  have  been,  in  the  mind  of  Redstrake,  any 
design  to  defraud  Hall  by  an  assertion  of  their  genuineness. 
A  design  to  compel  him,  Clement  Hall,  to  redeem  paper 
wliich  both  he  and  Redstrake  knew  to  be  false,  for  the  pur- 
pose of  saving  his  son,  would  not  be  an  uttering  as  true. 

I  think  there  were  no  circumstances  in  the  case  upon  wliich 
the  verdict  can  stand,  in  respect  to  that  element  of  the  crime — 
an  intent  to  defraud  by  means  of  the  uttering  as  true. 

There  should  be  a  new  trial. 


JAMES  J.  REDSTRAKE  v.  SAMUEL  TOWNSEND. 

1.  In  every  case  in  wliicli  an  estate  tail,  by  liie  rules  of  the  common 
law,  is  created,  the  eleventh  section  of  the  act  of  descent^  applies, 
and  this  result  would  obtain  if  an  estate  tail  with  a  fee  simple  expect- 
ant thereon  should  l)e  created. 

2.  The  object  of  the  eleventh  section  of  the  act  of  descents  was  to  abolish 
fee  tails  in  every  form  in  which  they  might  arise. 


In  ejectment.  On  case  certified  from  the  Salem  Circuit 
Court. 

The  following  is  agreed  upon  by  the  attorneys  of  the 
plaintiff  and  defendant,  as  the  facts  upon  which  the  judg- 
ment of  the  court  shall  be  rendered  in  the  above-named 
cause,  that  is  to  say,  on  the  facts  hereinafter  stated,  if  the 
plaintiff",  in  the  opinion  of  the  court,  is  entitled  to  the  prem- 
ises described  in  the  declaration,  or  any  part  thereof,  then 
judgment  shall  be  given  for  the  plaintiff  for  such  part  of  the 
premises  as  he  may  have  title  to;  but  if  the  court,  on  the 
said  facts,  shall  be  of  opinion  that  the  plaintiff  is  not  entitled 
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to  said  premises,  nor  to  any  part  thereof,  tlien  judgment  is  to 
be  given  for  defendant — it  being  expressly  agreed  and  under- 
stood that  either  party  hereto  may  turn  this  special  case,  and 
the  finding  of  the  court  thereon,  into  a  special  verdict,  for 
the  purpose  of  bringing  a  writ  of  error. 

1.  It  is  agreed  that,  by  division  of  lands  of  Thomas 
Bradway,  deceased,  recorded  in  Salem  county  surrogate's 
office,  in  Book  D  of  Divisions,  page  91,  &c.,  December  Term, 
1821,  that  the  lands  described  in  the  declaration  were  set  off, 
as  part  of  other  lauds  (seven  acres,  two  roods),  to  Sarah  Ann 
Bradway,  in  severalty. 

2.  That  said  Sarah  Ann  Bradway  intermarried  with  John 
S.  Wood,  about  the  year  1825. 

3.  That  on  February  2d,  1827,  said  John  S.  Wood  and 
Sarah  Ann,  his  wife,  conveyed  said  premises  to  Isabella 
Bradway,  by  deed  dated  February  2d,  1827,  which  was  filed 
and  recorded  in  Salem  county  clerk's  office  on  the  28th  day 
of  November,  1874,  in  Book  No.  46  of  Deeds,  folio  267, 
duly  acknowledged  on  the  day  of  its  date. 

4.  That  on  the  same  February  2d,  1827,  the  said  Isabella 
Bradway  made  a  deed  of  the  same  premises  to  said  John  S. 
Wood  and  Sarah  Ann  Wood,  dated  February  2d,  1827, 
which  was  recorded  in  Salem  county  clerk's  office  on  the  28th 
day  of  November,  1874,  in  Book  No.  46  of  Deeds,  folio  268, 
and  conveyed  said  premises  to  John  S.  Wood  and  Sarah  Ann 
Wood,  their  heirs  and  assigns,  with  habendum  and  tenenduni 
clauses,  in  the  words  following:  "To  have  and  to  hold  the 
said  premises,  with  all  and  singular  the  appurtenances,  unto 
the  said  John  S.  Wood  and  Sarah  Ann  Wood,  his  wife,  and 
to  their  heirs,  male  and  female,  the  lineal  issue  of  the  mar- 
riage between  the  said  John  S.  Wood  and  Sarah  Ann  Wood, 
and  on  failure  of  such  issue,  at  the  death  of  the  said  John  S. 
Wood  and  Sarah  Ann  Wood,  then  to  the  right  heirs  of  the 
said  John  and  the  said  Surah  Ann,  respectively,  to  be  equally 
divided  between  them,  as  tenants  in  common,  or  to  such 
testamentary  disposition  of  the  said  granted  [)remises  (after 
failure  of  issue,  as  aforementioned,)  as  shall  or  may  be  inude 
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by  the  said  John  and  Sarah  Ann  respectively,  each  of  them, 
to  wit,  the  said  John  and  the  said  Sarah  Ann,  having  the 
right  to  devise  and  dispose  of  the  one  equal  undivided 
half  part  or  moiety  of  the  within-granted  premises,  to  take 
effect  and  have  operation  from  and  after  the  death  of  both 
the  said  John  and  the  said  Sarah  Ann,"  covenants  of  power 
to  convey  for  peaceable  possession  against  encumbrances  and 
of  general  warranty,  duly  acknowledged  on  the  day  of  its 
date. 

5.  That  Sarah  Ann  Wood  died  on  the  26th  day  of  June, 
1865,  leaving  her  surviving  her  husband,  said  John  S.  Wood, 
and  her  children  by  him,  and  only  heirs-at-law,  Thomas  B. 
Wood,  Adeline  M.  Sinnickson,  Warren  D.  Wood,  and  Lucy 
J.  Clark,  first  making  her  last  will,  proven  before  recorded, 
before  Cumberland  county  surrogate,  and  hereby  referred  to. 

6.  That  the  said  John  S.  Wood,  during  his  lifetime,  from 
the  year  1825,  was  in  receipt  of  the  rents,  issues,  and  profits 
of  all  the  above-described  lands  set  fortii  in  plaintiif's  decla- 
ration. 

7.  That  on  the  11th  day  of  June,  1870,  Thomas  Sinnick- 
son, Jr.,  and  said  Adeline  M.,  his  wife,  made  and  delivered 
to  James  J.  Redstrake  a  deed  of  mortgage  to  secure  a  loan 
of  $3000,  then  ))aid  to  said  Thomas  Sinnickson,  Jr.,  payable 
one  year  after  date,  upon  the  one  equal  undivided  fourth  part 
of  above  tract  set  oflF  to  Sarah  A.  Brad  way  ;  that  neither 
said  Adeline  nor  said  Redstrake  had  any  knowledge  of  the 
above-named  two  conveyances,  one  from  John  S.  Wood  and 
wife  to  Isabella  Brad  way,  and  the  other  from  Isabella  Brad- 
way  to  said  John  S.  Wood  and  wife,  at  the  tiuie  of  making 
and  deliverino;  said  morttrage. 

8.  That  said  mortgage  was  recorded  June  11th,  1870,  in 
Salem  county  clerk's  office,  in  Book  X  of  Mortgages,  folio 
21,  &c,,  and  contained  a  recital  of  title  in  the  words  follow- 
hig,  after  describing  said  lauds  by  metes  and  bounds: 
"  Being  the  same  tract  that  the  said  Adeline  M.  Sinnickson 
inherited,  together  with  the  brothers  and  sisters,  as  tenants  in 
connuon,  from   her   mother,  Sarah  Ann  Wood,  deceased,  and 
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in  which  land  the  father,  John  S.  Wood,  now  has  a  life 
estate,  as  tenant  by  curtesy,  and  the  said  Adeline  has  an 
estate  in  remainder  in  the  undivided  one-fourth  part  thereof;" 
that  said  mortgage  was  duly  acknowledged  by  said  Thomas 
Sinnickson  and  Adeline  M.,  his  wife,  as  required  by  law,  and 
recorded  on  June  11th,  1870,  in  Salem  county  clerk's  office, 
in  Book  X  of  Mortgages,  folio  21,  &c. 

9.  That  John  S.  Wood  died  intestate,  on  the  30th  day  of 
August,  1870,  leaving  him  surviving  Thomas  B.  Wood, 
Adeline  M.  Sinnickson,  Warren  D.  Wood,  and  I^ucy  J. 
Clark,  his  only  children,  and  only  lineal  descendants  of  the 
said  John  S.  Wood  and  Sarah  Ann,  his  wife. 

10.  That  said  James  J.  Kedstrake  filed  his  bill  of  com- 
plaint in  the  Court  of  Chancery  of  New  Jersey,  praying 
foreclosure  and  sale  of  said  premises  on  above  mortgage,  in 
which  bill  James  J.  Redstrake  was  complainant,  and  Thomas 
Sinnickson,  Jr.,  and  said  Adeline  M.,  his  wife,  and  others,, 
were  defendants ;  that  decree  was  made  thereon  on  March 
23d,  1874,  for  foreclosure  and  sale  of  the  undivided  one- 
fourth  of  Adeline  M.  Sinnickson's  above-described  tract  of 
land. 

11.  That  John  Hires,  sheriflF  of  Salem  county,  under  exe- 
cution in  above  foreclosure,  sold  and  conveyed  the  above- 
undivided  one-fourth  part  of  said  premises  to  said  James  J. 
Redstrake,  as  directed  by  said  decree  and  execution  in  said 
cause,  by  deed  dated  June  17tli,  1874,  recorded  on  the  20th 
day  of  June,  1874,  in  Salem  county  clerk's  office,  in  Book 
No.  45  of  Deeds,  folio  543. 

That  the  defendant,  Samuel  Townsend,  is  in  the  possession 
of  the  premises  described  in  the  declaration,  as  tenant  of  the 
undivided  one-fourth  part  of  said  premises,  under  said  Ade- 
line M.  Sinnickson,  as  tenant  from  year  to  year,  beginning 
his  tenancy  after  June  11th,  1870,  and  the  undivided  three- 
fourths  part  thereof  under  said  Thomas  B.  \Vo(jd,  Warren 
D.  Wood,  and  Lucy  J.  Clark. 

That  either  party  shall  have  leave  to  produce,  as  part  of 
this    state    of   the    case,    any    documentary    evidence    herein 
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referred  to,  or  duly  certified  copies  thereof,  and  to  require 
the  production  of  the  same  from  the  other  party,  who  shall 
produce  the  same. 

Argued  at  February  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Knapp,  Dixox  and  Reed. 

For  the  plaintiff,  31.  P.  Grey. 

For  the  defendant,  P.  L.   Voorhees  and  A.  Browning. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice  The  primary  question  in  this 
ease  is,  as  to  the  true  construction  and  legal  force  of  the  deed 
of  conveyance  from  Isabella  Bradwav  to  .John  T.  Wood  and 
his  wife,  Sarah  A.  Wood.  The  ))laintiif  claims  title  to  the 
one  undivided  fourth  part  of  the  premises  in  dispute,  by 
force  of  a  sheriflF's  deed,  made  in  a  foreclosure  suit,  founded 
on  a  mortgage  given  by  Thomas  Siunickson,  Jr.,  and  his 
wife,  Adeline  M.,  who  was  a  daughter  of  the  above-named 
John  T.  Wood  and  Sarah  A.  Wood.  This  encumbrance  was 
made  after  the  death  of  Sarah  A.  Wood,  but  during  the  life- 
time of  her  husband,  and  the  controversy  has  arisen  with 
respect  to  the  interest  of  Mrs.  Sinnickson  in  the  property  em- 
braced in  the  conveyance  to  her  father  and  mother. 

The  contention  on  the  side  of  the  plaintiff  is,  that  the 
conveyance  referred  to  would,  at  common  law,  have  vested  in 
the  grantees  a  fee  tail ;  and  that,  consequently,  by  force  of 
the  eleventh  section  of  the  act  directing  the  descent  of  real 
estates,  {Eev  ,  jj.  299,)  Mr.  and  Mrs.  Wood  became  tenants  for 
life  in  the  premises,  and  Mrs.  Sinnickson,  their  daughter, 
became  one  of  the  tenants  in  common  in  fee  of  a  vested  re- 
mainder. In  op|iosition  to  this,  the  defendant  insists  that 
the  deed  has  not  the  efficacy  attributed  to  it;  or  that,  on  the 
concession  that  it  has.  then  the  position  is  taken,  that  it  not 
m\\y  would  create  such  fee  tiil,  but  would  mount  upon  such 
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fee  tail  an  expectant  fee  simple,  and  that,  therefore,  the  stat- 
ute just  designated  has  no  applicability  to  the  case. 

The  instrument  thus  put  in  discussion  is  certainly  indicative 
of  singular  want  of  skill  and  legal  knowledge  in  the  draughts- 
man ;  but,  notwithstanding  its  solecisms,  I  think  it  plain  that 
its  legal  operation  is  to  create  a  fee  tail  special  at  the  common 
law.  The  state  of  the  case  declares  that  this  deed  conveys 
the  premises  "  to  John  T.  Wood  and  Sarah  Ann  Wood,  their 
heirs  and  assigns,"  and  that  the  habendum  clause  is  in  the 
words  following,  to  wit,  "to  have  and  to  hold  the  said 
premises,  with  all  and  singular  the  ajipurteuances,  unto  the 
said  John  T.  Wood  and  Sarah  Ann  Wood,  his  wife,  and  to 
their  heirs,  male  and  female,  the  lineal  issue  of  the  marriage 
between  the  said  John  T.  Wood  and  Sarah  Ann  Wood." 
Thas,  it  will  be  observed,  that  while  in  the  premises  of  this 
deed  a  fee  is  conveyed,  the  habendum  clause  measures  out  but 
a  fee  tail.  It  has  been  in  doubt  whether,  under  such  circum- 
stances, both  clauses  are  to  have,  to  some  extent,  a  separate 
effect,  or  whether  the  habendum  clause  is  to  be  taken  as  sim- 
ply explaining  or  qualifying  the  force  of  the  premises;  but  I 
have  not  found  that  it  has  ever  been  thought  that,  whichever 
view  was  adopted,  a  fee  tail  was  not  evolved.  When  the 
habendum  clause  has  been  regarded  as  nothing  more  than  a 
qualification  of  the  estate  described  in  the  premises,  a  fee  tail 
has  been  deemed  the  entire  product  of  the  conveyance ;  when 
a  larger  effect  has  been  ascribed  to  the  premises,  the  result 
has  been  a  fee  tail  with  a  fee  simple  expectant  thereon.  This 
doctrine  is  very  clearly  stated  by  Lord  Coke,  in  his  annota- 
tions on  Littleton.  1  Inst.  21,  a.  Referring  to  the  instance 
of  a  want  of  exact  correspondence  between  the  premises  and 
the  habendum,  he  puts  forth  this  illustration  :  "  As  if  a  man 
in  the  premises  give  lands  to  another,  and  the  heirs  of  iiis 
body,  habendum  to  him  and  his  heirs  forever;  it  hath  been 
holden,  that  in  this  case  he  hath  an  estate  tail  and  a  fee  sim- 
ple expectant  thereon.  And  so,  it  is  said,  vlee  versa,  if  lands 
be  given  to  a  man  and  to  his  heirs  in  the  premises,  habendum 
to  him  and  the  heirs  of  his  body,  that  he  hath  an  estate  tail 
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and  a  fee  simple  expectant."  This  latter  case  thus  stated,  of 
a  fee  given  in  the  premises  and  a  fee  tail  denoted  in  the 
Jiabendum,  is  the  one  now  under  consideration;  and  although, 
in  the  foregoing  quotation,  it  is  said  that  such  dispositions 
result  in  a  fee  tail  and  a  fee  simple  expectant,  such  a  doctrine 
cannot  be  received  as  unquestionable,  for  this  same  author,  in 
the  eiglitli  part  of  his  reports,  page  154,  refers  to  other  cases 
holding  the  contrary  view,  and  characterizes  the  expression 
of  the  other  opinion  as  merely  obiter.  As  it  is  the  office  of 
the  habendum  to  qualify  and  explain  the  general  words  of  the 
premises,  this  doctrine  last  stated  seems  to  me  to  be  the 
better  grounded  in  reason,  as  I  also  think  it  is  better  sus- 
tained by  authority.  2  Washb.  on  Real  Prop.  642;  2  Id. 
73 ;  2  Preston's  Est.  358,  360.  But,  with  respect  to  the 
present  inquiry,  it  doas  not  appear  to  be  a  question  of  any 
importance  M'hether  these  clauses  of  the  deed  in  controversy 
raise  purely  a  fee  tail,  or  such  an  estate  with  a  fee  simple 
expectant  on  it,  for  it  is  enough,  for  present  purposes,  to 
know  that,  adopting  either  of  the  views  taken  in  the  authori- 
ties, it  is  admitted  that  the  operation  of  the  instrument  is  to 
create  a  fee  tail. 

The  reason  why  I  think  this  the  all-important  and  control- 
ling fact  is,  tluit,  in  my  o]>inion,  tlie  eleventh  section  of  the 
statute  of  this  state,  touching  the  descent  of  lands,  applies  to 
every  possible  case  in  which  an  instrument,  by  the  operation 
•of  common  law  rules,  calls  into  existence  an  estate  tail.  The 
language  of  this  law  is  perfectly  plain  and  explicit.  It  says  : 
"  That  from  and  after  the  passing  of  this  act,  where  any  con- 
veyance or  devise  shall  be  made,  whereby  the  grantee  or  devi- 
see shall  become  seized  in  law  or  equity  of  such  estate  in  any 
lands  or  tenements,  as  under  the  stiitute  of  the  thirteenth  of 
Edward  I.,  (cal.led  the  statute  of  entails,)  would  have  been  an 
estate  in  fee  tail,"  then  the  scheme  of  the  statute  is  to  come 
into  play.  The  rule  thus  established  is  universal ;  it  has  no 
exceptions,  and  as  the  statute  hints  at  none,  it  is  impossible 
for  the  court  to  interpolate  any.  There  is  nothing  in  the 
Jana:uao:e  of  the  act  that  would  lend  the  slij^htest  countenance 
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to  such  an  intrusion  on  the  part  of  the  court,  nor  is  there  any- 
thing in  the  reason  or  policy  in  which  this  law  is  founded 
which  would  justify  such  a  course.  The  legislative  purpose 
was  to  eradicate  the  entire  system  of  entails,  the  evil  thus 
sought  to  be  removed  being  the  impolicy  of  allowing  land  to 
be  hampered  and  fettered  by  the  technical  rules  apj)ertaining  to 
that  branch  of  jurisprudence.  To  accomplish  this  aim  with 
entire  effect,  it  was  requisite  to  provide  against  every  form 
which  the  object  to  be  suppressed  might  assume,  and  hence 
the  generality  of  the  language  of  the  regulation.  If  this 
court  should  now  hold  this  estate  tail,  created  by  this  deed, 
to  be  valid,  because  there  is  sujieradded  to  such  estate  a  fee 
simple  expectant  thereon,  it  is  obvious  that  the  design  of  this 
law  would  be  to  that  extent  counteracted,  and  the  endeavor  to 
abolish  entails  would  have  been  attended  with  success  only 
in  part.  If  estates  tail  could  be  established  by  superadding 
to  the  gift  the  donor's  right  to  a  reverter,  they  would  soon 
again  be  in  vogue,  and  the  interdicting  statute  would  be 
stinted  to  half  its  proper  effect. 

It  is  obvious,  from  this  view,  that  the  contingent  interests 
which,  by  this  conveyance,  are  given  to  its  donees,  can  have 
no  effect  on  the  question  now  involved.  The  event  provided 
for  appears  to  have  been  the  running  out  of  the  estate  tail 
during  the  life  of  the  lono^est  liver  of  the  two  donees  in  tail. 
Such  a  regulation  recognizes  the  estate  tail,  and  consequently 
has  no  present  significance. 

This  conclusion  also  dispenses  with  the  necessity  of  examin- 
ing the  other  points  taken  in  the  argument. 

The  result  is,  that  Mr.  Sinnickson,  when  he  made  this 
morto-ao-e,  was,  accordino;  to  the  force  of  the  decision  of  the 
Court  of  Errors  in  the  case  of  Bemarrst  v.  Den,  2  Zab.  599, 
seized  of  a  vested  remainder  in  fee,  and  consequently  iiad  the 
legal  right  to  encumber  such  estate. 

The  Circuit  Court  should  be  so  instructed. 
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THE  STATE,  THE  NORTH  WARI>  NATIONAL  BANK  OF 
NEWARK,  PROSECUTORS,  v.  THE  MAYOR  AND  COM- 
MON COUNCIL  OF  THE  CITY  OF  NEWARK. 

1.  The  restriction  on  tlie  power  of  the  states,  in  the  matter  of  taxation 
of  national  banks,  does  not  arise  from  the  fact  that  they  are  created 
corjiorations  under  an  act  of  congress.  The  states  may  lawfully  tax 
the  property  merely  of  a  cor|)oration  created  by  act  of  congress,  in 
common  with  other  property  of  the  same  description  throughout  the 
state.  But  to  the  extent  that  .such  property  is  invested  in  the  securi- 
ties of  the  federal  government,  it  is  beyond  the  power  of  the  states  to 
tax  it  against  tlie  corporation,  without  permission  of  congress?,  for  the 
reasfin  that  taxation,  in  that  respect,  would  be  indirectly  a  tax  upon, 
the  credit  and  securities  of  the  federal  government. 

2.  The  power  of  the  states  to  tax,  in  the  hands  of  stockholders,  the  stock 
of  Hiitional  banks,  which  is  invested  in  federal  securities,  is  derived' 
exclusively  from  the  authority  conferred  by  congress.  By  the  act  of 
congress  of  1864,  as  amended  in  1868,  power  is  granted  to  the  states 
to  tax  the  shares  of  the  stock  of  national  banks,  by  including  them  in 
the  valuation  of  the  i)ersonal  property  of  the  owners.  The  only 
restriction  on  this  power  of  taxation  is,  that  it  shall  not  be  at  any- 
greater  rate  than  is  assessed  on  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  state,  and  that  shares  owned  by  non- 
residents of  the  state  shall  be  taxed  in  the  cit}'  or  town  where  the 
bank  is  located.  The  mode  in  which  the  tax  shall  be  assessed  and 
collected,  and  the  place  where  it  shall  be  laid  on  resident  stockhold- 
ers, are  left  to  the  discretion  of  the  legislatures  of  the  states  in  which 
the  l)anks  are  respectively  located. 

3.  Paragraph  12  of  the  amendments  of  1875  to  the  constitution  of  this 
state,  viz.,  "  Properly  shall  be  assessed  for  taxes  under  general  laws, 
and  by  uniform  rules,  according  to  its  true  value,"  executed  itself. 
It  required  no  legislation  to  euforce  it,  and  went  into  effect  immedi- 
ately on  the  adoption  of  the  amendments,  and  operated  as  an  abroga- 
tion of  all  special  laws  for  assessing  proj>erty  for  taxes.  In  the  assess- 
ment of  taxes  thereafter,  properly  was  required  to  be  assessed  under 
the  general  tax  law  then  in  force,  which  in  all  respects  eont'ormed  to 
the  constitutional  requirement  as  to  the  valuation  of  property  for  the 
purpo.ses  of  taxation. 

On  certiorari.     Iii  matter  of  taxation. 

The  following;  state  of  the  case  was  agreed  upon  by  the 
counsel  of  the  respective  parties  : 
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The  North  Ward  National  Bank  of  Newark,  the  prose- 
cutor, is  a  banking  association,  organized  under  the  act  of 
Congress  of  the  United  States,  having  its  banking  house  in 
the  city  of  Newark,  in  the  county  of  Essex,  in  the  State  of 
New  Jersey. 

The  capital  of  the  said  banking  association  is  the  sum  of 
1250,000,  and  its  surplus  the  sum  of  §11,000. 

The  stock  is  largely  held  by  persons  who  do  not  reside  in 
the  city  of  Newark,  or  county  of  Essex,  and  a  true  list  of 
the  said  stockholders,  and  their  respective  places  of  residence 
at  the  time  of  the  tax  assessment  complained  of,  are  con- 
tained in  the  return  made  by  the  defendant  to  the  writ  of 
certiorari. 

The  said  banking  association  is  assessed  by  the  municipal 
authorities  of  the  city  of  Newark  on  the  whole  amount  of 
its  capital  stock  and  surplus,  under  and  by  virtue  of  an  act 
of  the  Legislature  of  New  Jersey,  entitled,  "  A  supplement 
to  the  act  entitled,  '  An  act  relating  to  the  assessment  and 
revision  of  taxes  in  the  city  of  Newark,  approved  March 
fifteenth,  one  thousand  eight  hundred  and  sixty-six,' "  ap- 
proved April  4th,  1872. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff  in  certiorari,  Jo>ieph  Coult. 
For  the  defendant,  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  restrictions  on  the  power  of  the  states  in 
the  matter  of  taxation  of  national  banks,  do  not  arise  from 
the  fact  that  they  are  created  cor[)orations  under  an  act  of 
congress.  The  exemption  of  a  corporation,  created  as  one 
of  the  agencies  of  the  federal  government,  from  taxation  by 
the  states,  is  dependent,  not  upon  the  nature  of  the  agent, 
nor  upon  the  mode  of  its  constitution,  but  upon  the  eiiect 
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•of  the  tax ;  whether  the  tax  does,  in  truth,  deprive  it  of 
the  power  to  serve  the  government  as  it  was  intended  to 
serve  it,  or  hinder  the  efficient  exercise  of  its  powers.  A 
tax  upon  the  property  merely  of  such  a  corporation,  having 
no  such  necessary  eifect,  may  be  riglitfnlly  laid  by  the  states. 
RaUroad  Company  v.  Peniston,  18  Wall.  5. 

The  moneyed   capital  of  a"  bank  is  an  entirely  different 
thing  from  its  capital  stock.     The  former  is  the  property  of 
the  corporation.     It  may  consist  of  cash  or  of  bills  discounted, 
or  be  in  part  invested  in  real  estate,  or  in  the  securities  of  the 
federal  government.     In  whatever  form  it  is  invested,  it  is 
owned   by  the   bank   as  a  corporate  entity,  and  not  by  the 
stockholders.     The  stock  or  shares  represent  the  interests  of 
the  shareholders,  which  entitle  them  to  participate  in  the  net 
profits   of  the  bank  in  the  employment  of   its  capital,  and 
is  a  distinct    and    independent    interest  or   property   in  the 
shareholders,  held  by  them  like  other  property.     To  the  ex- 
tent that  the  capitid  is  invested  in  the  securities  of  the  federal 
government,  it  is  beyond  the  power  of  the  states  to  tax  it  as 
against  the  corporation,  for  the  reason  that  taxation  in  that 
instance  would  be  indirectly  a  tax  upon  the  credit  and  securi- 
ties of  the  government.     This  distinction  between  the  capital 
of  a  bank  and  its  stock,  is  pointed  out  by  Mr.  Justice  Miller 
in  National  Bank  v.  Commonwealth,  9  Wall.  353,  and  by  Mr. 
Justice  Nelson  in  Van  Allen  v.  Assesso7\Sf  3  Id.  573,  as  one 
that  has  been  adopted  by  the  Supreme  Court  of  the  United 
States  in  adjudicating  u])on  the  power  of  the  states  in  the 
taxation  of  national  banks.     In  McCuUoch  v.  Maryland,  4 
WJmd.  316,  it  was  held  that  the  Bank  of  the  United  States, 
which  was  incorporated  by  act  of  congress,  was  taxable  by 
the  State  of  Maryland  on  lands  which  were  the  property  of 
the  bank,  in  common  with  other  real  property  in  the  state, 
and  that  citizens  of  the  state  might  also  be  taxed   on  the 
interest  which  they  held  in  the  bank,  in  common  with  other 
property  of  the  same  description  throughout  the  state.     The 
distinction  is  between    taxation  of  a  corporation  created  by 
or  employed  bv  the  federal  government,  and  taxation  of  the 
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instrumentalities  or  means  of  the  government  in  the  possession 
of  such  corporation.  The  states  may  tax  banking  institutions, 
but  tliey  cannot  tax  the  currency  or  government  l)on(]s  be- 
longing to  such  banks.  Wcsteim  Union  Tclegmph  Co.  v.  City 
of  Richmond,  3  Am.  Lmo  Times  {N.  S.)  Rep.  149;  26  G rat- 
ton.  The  cases  are  cited  and  commented  on  by  Mr.  Justice 
Strong,  in  Railroad  Conipcntf/  v.  Peniston,  supra,  and  by  the 
court  in  Western  Union  Telegraph  Co.  v.  City  of  Richmond. 
They  fully  establish  the  doctrine  that  the  property  merely  of 
a  corporation,  created  by  act  of  congress,  may  be  taxed  by 
the  states,  provided  such  taxation  be  not  indirectly  a  tax  upon 
the  credit  and  securities  of  the  federal  government.  That 
this  principle  will  apply  to  the  undivided  surplus  of  a  national 
bank,  and  to  other  investments  of  its  capital,  if  the  san^e  be 
not  invested  in  the  securities  of  the  federal  government,  is 
apparent  from  the  cases  above  cited.  The  states  j)ossess  an 
inherent  power  of  taxation  of  such  property  independently 
of  any  grant  of  authority  by  congress. 

The  power  of  the  states  to  tax  in  the  hands  of  stockholders, 
the  stock  of  national  banks,  which  is  invested  in  federal 
securities,  rests  upon  diflerent  grounds.  The  states  have  no 
inherent  powers  of  taxation  in  that  respect.  Whatever 
powers  they  have  of  taxation  in  that  form,  is  derived  exclu- 
sively from  the  authority  conferred  by  congress.  By  the 
act  of  congress  of  June  3d,  1864,  (2  Bright.  Dig.  60,  §  41,) 
as  amended  by  the  act  of  February  10th,  1868,  ( U.  8.  Stat, 
p.  34,)  the  states  were  empowered  to  tax  the  shares  of  stock 
of  national  banks  by  including  them  in  the  valuation  of  the 
personal  property  of  the  owners  in  the  assessment  of  taxes. 
The  only  restriction  on  this  power  of  taxation  is,  that  taxa- 
tion thereon  shall  not  be  at  any  greater  rate  than  is  assessed 
on  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  state,  and  that  shares  owned  by  non-residents  of  the 
state  shall  be  taxed  in  the  city  or  town  Avhere  the  bank  is 
located.  In  every  other  respect,  the  ]iower  of  the  states  to 
impose  the  tax  is  unrestrnined.  It  may  be  laid  on  the  stock, 
although  the  capital  of  the  bank  is  invested  in  federal  sccuri- 
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ties,  (National  Bank  v.  Commonwealth,  9  Wall.  573) ;  and  be 
assessed  for  purposes  of  taxation  at  an  amount  above  its  par 
value,  if  such  valuation  is  made  by  the  state  law  on  other 
moneyed  capital  in  the  assessment  of  taxes,  [Hepburn  v. 
School  Directors,  23  Wall.  480) ;  and  be  separated  from  the 
person  of  the  owner,  and  given  a  situs  of  its  own  for  the  pur- 
poses of  taxation.  Tappan  v.  Merchants^  National  Bank,  19 
Wall.  490.  The  mode  in  which  the  tax  shall  be  assessed  and 
collected,  and  the  place  where  it  shall  be  laid  upon  resident 
stockholders,  are  left  to  the  discretion  of  the  lej^islature  of  the 
state  in  which  the  banks  are  respectively  located.  We  must 
look,  therefore,  to  our  own  constitution  and  laws  to  ascertain 
whether  the  assessment  in  controversy  was  legally  made. 

The  legislature  of  this  state,  by  the  sixteenth  section  of  the 
general  tax  law  of  April  11th,  1866,  {Nix.  Big.  954),  pro- 
vided that  the  stock  of  national  and  state  banks  should  be 
taxed  to  stockholders  in  the  township  or  ward  wherein  the  bank 
is  located,  and  it  was  made  the  duty  of  the  bank  to  retain 
and  pay  the  amount  of  the  tax  out  of  dividends  from  time 
to  time  declared,  and  such  tax  was  made  a  lien  on  the  shares 
of  the  stock,  and  the  same  were  made  liable  to  be  sold  by 
virtue  of  a  tax-warrant  against  the  person  taxed,  as  in  other 
cases.  By  the  act  .)f  April  1st,  1869,  {AcU,  1869,  p.  1149,) 
stockholders  resident  in  the  state  were  required  to  be  taxed 
for  the  stock  of  national  banks  in  the  townships  or  wards 
in  which  they  respectively  resided,  and  the  bank  was  to  be 
assessed  for  stock  owned  or  held  by  non-residents  of  this 
state.  In  these  particulars  only,  the  act  of  1866  was 
altered  by  the  act  of  1869.  By  force  of  these  two  acts,  the 
mode  of  taxing  the  stock  of  national  banks  was  this: 
stockholders,  resident  in  this  state,  should  be  taxed  therefor 
in  the  township  or  ward  where  they  reside,  respectively,  and 
the  assessment  on  the  stock  of  non-resident  stockholders 
should  be  made  in  the  township  or  ward  where  the  bank  is 
located,  and,  in  form,  against  the  bank,  the  tax  being  a  lien 
on  the  stock,  and  payable  out  of  the  dividends  thereon,  at 
least  so  far  as  it  was  laid  for  stock  owned   or  held   by  stock- 
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holders  residing  out  of  the  state.  This  system  of  taxation 
of  the  stock  of  national  banks,  by  force  of  these  two  acts, 
became  the  general  law  on  the  subject,  in  force  throughout 
the  state. 

In  1872,  by  a  supplement  to  "An  act  relating  to  the  assess- 
ment and  revision  of  taxation  in  the  city  of  Newark,"  {Acts, 
1872,  p.  1165,)  the  sixteenth  and  seventeenth  sections  of 
the  act  of  April  11th,  1866,  were  "declared  to  be  in  full  force 
and  effect,  so  far  as  relates  to  the  city  of  Newark."  Upon  the 
idea  that,  in  this  obscure  way,  the  sixteenth  section  of  the  act 
of  1866  was  revived  and  re-enacted,  without  regard  to  the 
alterations  of  it  by  the  act  of  1869,  as  a  local  and  special 
law  in  force  in  the  city  of  Newark,  the  assessment  in  question 
was  made.  It  was  made  against  the  bank  on  its  surphis  of 
$11,000,  which  was  held  by  the  bank,  and  does  not  appear 
to  have  been  invested  in  government  securities,  and  also  upon 
its  entire  capital  stock  of  $250,000,  which  was  owned  by 
persons  residing  in  the  city  of  Newark  and  elsewhere  in  the 
State  of  New  Jersey,  and  by  stockholders  non-residents  of 
this  state. 

The  objection  of  the  prosecutor,  that  the  tax  is  assessed 
against  the  bank,  and  not  to  the  individual  stockholders, 
should  not,  under  the  circumstances,  be  allowed  to  prevail. 
It  is  purely  a  formal  objection,  and  is  not  specifically  taken 
in  the  reasons  assigned.  Undoubtedly,  a  strict  adherence  to 
the  words  of  the  act  'of  congress  would  require  the  assess- 
ment to  be  directly  against  the  individual  stockholders.  To 
such  an  assessment,  it  would  be  competent  for  the  legislature 
to  annex  a  lien  on  the  stock,  with  a  power  to  sell  in  satisfac- 
tion of  the  tax  of  the  delinciuent  stockholders.  This,  iu 
substance,  so  far  as  the  interests  of  the  bank  are  involved,  is 
the  effect  of  this  assessment.  The  tax  can  only  be  collected 
out  of  the  dividends.  In  National  Bank  v.  Coianioiiwea/tk, 
9  Wall.  353,  and  Lionbeir/er  v.  Bouw,  Id.  468-477,  the 
assessments  Mere  in  form  against  the  l)ank,  and  were  sus- 
tiiined  by  the  court.  While  the  sixtcentli  section  of  the  act 
of  1866  was  in  force — the  tax  on  all  the  stockholders   being 
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laid  at  the  place  where  the  bank  was  located,  and  paid  by 
the  bank^-it  was  the  universal  custom,  adopted  for  the  con- 
venience of  all  parties,  to  make  the  assessment  in  form 
against  the  bank,  instead  of  individual  stockholders,  and  to 
pay  it  out  of  the  general  funds  of  the  bank,  instead  of  charg- 
ing the  several  amounts  to  the  accounts  of  individual  stock- 
holders. Since  1872,  this  custom  has  been  continued  in  the 
city  of  Newark,  for  the  same  reasons  of  convenience.  With- 
out any  application  having  been  n)ade  to  the  commissioners 
of  taxation  to  change  the  form  of  the  assessment,  and  trans- 
fer it  from  the  bank  to  individual  stockholders,  it  wouhl  be 
unjust  to  the  public  to  allow  the  objection  to  the  form  of  the 
assessment  to  be  taken,  where  no  reason  presenting  the  pre- 
cise ground  of  exception  to  the  tax  lias  been  filed. 

The  other  objection  presents  the  material  question  in  the 
cause.  It  is,  that  the  act  of  1872,  as  a  local  and  special  act 
on  the  subject  of  taxation,  became  inoperative  by  the  adop- 
tion of  Paragraph  12  of  the  constitution  of  this  state,  as 
amended  in  1875.  That  paragraph  is  as  follows  ::  "Property 
shall  be  assessed  for  taxes  under  general  laws,  and  by  vuii- 
form  rules,  according  to  its  true  value." 

It  was  contended  by  the  city  counsel  that  it  is  a  funda- 
mental rule  of  construction,  of  universal  application,  that 
constitutional  provisions  will  have  operation  only  prospect- 
ively. If  by  this  proposition  be  meant  merely  that  a  new 
constitutional  amendment  will  be  inoperative  to  make  null 
transactions  past  and  done  under  a  pre-existing  law,  which 
were  valid  when  the  transactions  took  place,  the  position  l<j 
conceded  to  the  fullest  extent.  The  destruction  of  vested 
rights,  whether  by  a  statute  or  constitutional  amendment,  by 
implication,  will  never  be  presumed.  Osborne  v.  NicJiolxon^ 
13  Wall.  654.  But  the  argument  does  not  touch  the  point 
of  this  case.  For  instance,  an  assessment  of  taxes  made 
under  an  existing  law,  which  was  repealed  after  the  assess- 
ment, but  before  its  collection,  is  a  thing  passed  and  com- 
pleted, and  is  unaffected  by  such  repeal.  Toint  of  Beh-idere 
V.  Warren  R.   R.  Co.,  5  Vroom  193  ;.  S..  C.  in  error,  6  Id^ 
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584.  So  also  a  conviction  and  sentence,  under  a  statute  in 
force  when  judgment  is  pronounced,  will  not  be  vacated,  or 
the  term  of  imprisonment  terminated  by  a  subsequent  repeal 
of  the  statute.  But  in  taxation  from  year  to  year,  each  suc- 
cessive act  of  taxation  is  a  sej)arate  and  distinct  thing,  appeal- 
ing to  a  law  in  force  when  the  tax  is  laid,  to  support  the 
imposition. 

Nor  can  it  be  questioned  that  a  constitutional  provision 
will  operate,  proprio  rlr/ore,  to  repeal  existing  statutes,  if  such 
be  the  intention  of  the  framers  of  the  instrument.  In 
People  V.  Sujiervisors  of  Westchester,  12  Barb.  446,  a  consti- 
tutional amendment,  "  that  when  private  property  shall  be 
taken  for  public  use,  the  compensation  to  be  made  therefor, 
when  such  compensation  is  not  made  by  the  state,  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record,  as  shall  be  prescribed  by 
law,"  was  held  to  abrogate  a  prior  statute  providing  for  a 
different  mode  of  assessment  of  the  damages.  In  Pierce  v. 
Delamater,  1  Comst.  17,  a  statute  which  dis(|ualified  a  judge 
of  the  Court  of  Appeals  from  taking  part  in  the  decision  of 
a  cause  or  matter  which  was  determined  by  him  when  sitting 
as  a  judge  in  any  other  court,  was  held  to  be  abrogated  by  a 
constitutional  provision  subsequently  adopted,  which  pre- 
scribed the  qualifications  of  the  members  of  the  court,  and 
did  not  disqualify  for  that  reason.  In  St.  Joseph  Hoard  of 
Public  Works  v.  Patten,  62  Mo.  444,  it  was  held,  that  a  con- 
stitutional provision  that  taxation  for  school  purposes  should 
not  exceed  forty  cents  on  the  ^  1 00,  executed  itself;  that  it 
required  no  legislation  to  enforce  it,  and  therefore  went  into 
effect  on  the  adoption  of  the  constitution.  The  fifteenth 
amendment  of  the  constitution  of  the  United  States  invested 
the  citizens  of  the  United  States  with  tlie  right  of  exemption 
from  discrimination  in  the  exercise  of  the  elective  franchise, 
on  account  of  race,  color  or  previous  condition  of  servitude. 
It  was  so  held  by  the  Supreme  Court  of  the  United  States,  in 
United  States  v.  Reeve,  92  U.  S  (2  Otto)  215.  Congress  was, 
by  the  same  amendment,  empowered  to  enforce  that  right  by 
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appropriate  legislation,  that  the  right  conferred  might  be 
more  effectually  protected;  but  practically, the  word  "white," 
used  in  the  constitution  of  this  state  in  designating  the  per- 
sons entitled  to  suifrage,  was  eliminated  from  that  instrument 
by  this  amendment,  although  it  was  not  in  fact  expunged 
until  the  amendment  of  the  state  constitution  in  1875.  Other 
instances  of  the  self-executing  quality  of  constitutional  amend- 
ments, abrogating  prior  institutions,  laws  and  constitutions, 
and  becoming,  propria  vir/ore,  the  supreme  law,  without  legis- 
lative aid,  will  l)e  found  in  the  following  cases  :  PermoU  v. 
Fh'd  Miuiklpdiitji,  3  Hon:  (U.  S.)  589;  Ochiltree  v.  The 
Ruilroa'l  Comjxiny,  21  Wall.  249  ;  In  matter  of  Oliver  Lee 
&  Co.'.s  Bank,  21  N.  Y.  9.  In  Grocrs  v.  Slaughter,  15  Pet. 
449,  the  court  held,  that  an  article  in  the  constitution  of  the 
State  of  Mississippi,  that  1'  The  introduction  of  slaves  into 
this  state  as  merchandize,  for  sale,  shall  be  prohibited  froiu 
and  after  the  1st  day  of  May,  1833,"  was  not  operative  as  a 
law  of  prohibition.  This  decision  was  re-affirmed  in  Rowan 
V.  Runneh,  5  How.  134,  although,  in  the  meantime,  the  courts 
of  Mississippi  had  decided  otherwise.  The  decision  in  the 
Supreme  Court  of  the  United  States  was  put  upon  the  pecu- 
liar language  of  the  enacting  part  of  the  article — "shall  be 
prohibited " — which  they  construed  to  be  a  command  ad- 
dressed to  the  legislature  to  do  a  certain  act,  and  also  on  the 
ground  that  legislative  action  was  indispensable  to  carry  into 
eifect  the  object  of  the  prohibition. 

The  effect  of  a  constitutional  amendment  on  existing  laws, 
is  a  question  of  intent.  The  incjuiry  is  whether  the  particular 
provision  is  one  that  is  capable  of  self-execution,  and  was  so 
intended  by  its  framers,  or  whether  legislative  action  was 
needed  to  give  it  effect,  or  its  operation  was  designetl  to  be  on 
future  legislatures,  cither  to  enlarge  their  powers  or  restrict 
them. 

Of  the  constitutionaf  amendments  of  1875,  the  paragraphs 
Avhich  were  directed  to  be  inserted  in  the  then  existing  con- 
stitution, as  paragraphs  eleven  and  twelve,  are  illustrations 
of  two  of  these  classes  of  constitutional  provisions. 
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Paragraph  eleven  is  as  follows :  "  The  legislature  shall 
not  pass  private  local  or  special  laws  in  any  of  the  following 
enninerated  cases,  that  is  to  say,  laying  out,  opening,  altering, 
and  working  roads  or  highways ;  vacating  any  road,  town 
plot,  street,  alley,  or  public  grounds ;  regulating  the  internal 
affairs  of  towns  and  counties;  appointing  local  offices  or  com- 
missions to  regulate  municipal  affairs;  selecting,  drawing, 
summoning,  or  enipaneling  grand  or  petit  jurors;  creating, 
increasing,  or  decreasing  the  percentage  or  allowance  of 
public  officers  during  the  term  for  which  said  officers  were 
elected  or  appointed;  changing  the  law  of  descent;  granting 
to  any  corporation,  association,  or  individual  any  exclusive 
privilege,  immunity,  or  franchise  whatever;  granting  to  any 
corporation,  association,  or  individual  the  right  to  lay  down 
railroad  tracks;  providing  for  changes  of  venue  in  civil  or 
criminal  cases ;  providing  for  the  management  and  suj)port 
of  free  public  schools.  The  legislature  shall  pass  general 
laws  providing  for  the  cases  enumerated  in  this  paragraph, 
and  for  all  other  cases  which,  in  its  judgment,  may  be  pro- 
vided for  by  general  laws.  The  legislature  shall  pass  no 
special  act  conferring  corporate  powers,  but  they  siiall  pass 
general  laws  under  which  corporations  may  be  organized  and 
corporate  powers  of  every  nature  obtained,  subject,  neverthe- 
less, to  repeal  or  alteration,  at  the  will  of  the  legislature." 

This  paragraph  is  plainly  operative  only  on  future  legisla- 
tion. It  prohibits,  in  the  future,  the  adoption  of  any  local 
or  special  legislation  on  tlie  enumerated  subjects,  and  enjoins 
the  passage  of  general  laws  on  such  subjects.  Its  pr()hil)i- 
tion  is  laid  on,  and  its  commands  addressed  to,  subsequent 
legislatures  only.  Its  effect  is  ujion  what  the  legislature 
may  do  in  the  future,  and  not  upon  what  has  been  done  by 
it  in  the  past. 

Then  follows  paragraph  twelve:  "Property  shall  be 
assessed  for  taxes  under  general  laws,  and  by  uniform  rules, 
according  to  its  true  value."  The  change  in  the  language  of 
this  command  from  that  in  the  preceding  paragraph,  is  sig- 
nificant, inasmuch  as  the  two  paragraphs  follow  in  immediate 
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succession.  The  mandate  is  not,  as  it  is  in  the  preceding 
paragraph,  addressed  to  the  legislature.  It  would  have  been 
easy  and  quite  natural  for  the  franiers  of  the  constitutional 
amendments  to  have  added  the  subject  of  this  paragraph  to 
the  preceding  one,  and  have  enjoined  the  passage  by  the 
legislature  of  general  laws  on  this  subject  also,  if  it  had 
been  the  intention  of  the  authors  of  the  amendments  to  leave 
the  execution  of  the  policy  in  this  })aragraph  established  to 
the  legislature  in  its  discretion.  But  the  frainers  of  the 
amendments  determined  otherwi^^e.  They  declared  that 
"property  should  be  assessed" — which  is  a  new  and  distinct 
process  every  time  taxation  is  made — "under  general  laws." 
At  the  time  these  constitutional  amendments  were  drafted 
by  the  commissioners,  and  were  voted  on  by  the  people, 
general  laws  for  the  assessment  of  property  for  taxes  were  in 
force,  fulfilling  completely  the  requirements  of  this  paragraph. 
The  act  of  1866,  [Nix.  Dig.  951),  under  which  taxes  were 
assessed  generally  in  the  state,  was  a  law  that,  in  all  respects, 
fulfilled  the  new  constitutional  requirements  as  to  the  valua- 
tion of  property  for  the  ])urposes  of  taxation.  As  amended 
by  the  act  of  1869,  which  classified  shares  of  national  banks 
with  other  personal  property  of  citizens  of  the  state,  a  general 
law,  in  the  usual  acceptation  of  that  term,  was  then  in  force  in 
the  state,  which  provided  for  assessing  the  property  on  which 
the  present  tax  is  laid,  at  its  true  value.  These  laws  not 
being  inconsistent  with  the  constitutional  amendment,  con- 
tinued to  be  applicable  to  taxation  after  the  amendment  went 
into  effect.  Hiil  v.  Hunt,  Spenc.  476.  In  the  then  condition 
of  the  tax  laws,  no  new  legislation  was  indispensable  to  carry 
into  effect  the  policy  established  in  the  adoption  of  this 
amendment.  To  accomplish  the  result  which  was  intended, 
nothing  more  was  necessary  that  the  abrogation  of  special  and 
local  laws  on  the  subject,  which  were  inconsistent  with  the 
existing  general  law.  To  effect  that  result,  a  repealer,  by 
express  words,  was  not  necessary.  Where  it  clearly  a[)[)ears 
that  it  was  the  intention  of  the  law-making  power  to  prescribe 
a  uniform  rule,  which  shall  be  the  only  rule  applicable  to  the 


JUNE  TERM,  1877.  391 


State,  North  Ward  National  Bank,  pros.,  v.  City  of  Newark. 


entire  subject,  all  laws  inconsistent  therewith  are  repealed,, 
without  the  use  of  express  words  of  repeal.  Industrial  School 
V.  Whitehead,  2  Beas.  290 ;  State  v.  Comm'rs  of  E.  R.  Taxa- 
tion, 8  Vroom  228  ;  S.  C,  9  Id.  472.  Tliat  it  was  intended  by 
this  amendment  to  establish  a  uniform  rule,  which  should  be 
the  only  rule  for  assessing  property,  is  so  plainly  nianilested 
in  the  language  used  as  to  admit  of  no  doubt. 

"With  a  general  tax  law  in  existence,  conforming  in  every 
particular  to  the  constitutional  requirements,  it  would  have 
been  useless  to  require  the  legislature  to  re-enact  its  provisions. 
There  being  no  power  to  coerce  the  legislative  department  to 
enact  laws,  to  have  left  the  execution  of  the  policy  on  which 
the  paragraph  was  founded  to  depend  on  legislative  action,, 
might  have  defeated,  or,  at  least,  delayed  the  consummation  of 
the  plan  of  taxation  devised  by  the  framers  of  the  amend- 
ments. To  reach  a  result  so  easily  attainable,  and  secure,, 
beyond  a  peradventure,  the  proposed  end,  the  commission 
commanded  that  property  should  be  assessed  under  general 
laws,  and  by  a  necessary  implication  interdicted  assessments 
for  taxes  thereafter  under  sj^ecial  laws. 

Nor  should  the  circumstances  connected  with  the  adoption 
of  the  constitutional  amendments  of  1875  be  overlooked  in 
the  search  after  the  intent  of  this  amendment.  The  two. 
grievances  which,  in  a  great  measure,  led  to  the  creation  of  a, 
commission  to  frame  amendments  to  be  proposed  for  adoption, 
by  the  peoj^le,  were  the  existence  of  a  multitude  of  local  and. 
special  laws  on  a  variety  of  subjects,  and  the  inequality  of 
taxation  arising  from  local  and  special  laws.  To  have  abro- 
gated all  special  laws  in  existence  l)y  the  pro[)()scd  amend- 
ments, would  have  led  to  great  confusion,  and  was  impracti- 
cable. The  commission,  therefore,  contented  itself  witii  a- 
mandate  to  the  legislature  to  pass  general  laws  on  the  sub- 
jects enumerated  in  theeleventh  paragraph,  and  an  injunction, 
against  the  passage  of  local  or  special  laws  on  such  subjects  in. 
the  future.  No  such  embarrassments  or  difficulties  were  in 
the  way  of  the  immediate  execution  of  the  proposed  schenae 
of  taxation  under  o-eneral  laws..    General  laws  were  then  in 


392  NE^Y  JERSEY  SUPEEME  COURT.       ' 

State,  North  Ward  National  Bank,  pros.,  v.  City  of  Newark. 

force,  aderjiiate  to  accomplish  the  purpose,  and  no  embarrass- 
ment or  confusion  could  arise  from  the  assessment  of  prop- 
erty under  such  laws.  Consequently  when  the  commission 
came  to  deal  with  taxation,  they  departed  from  the  formula  in 
which  special  laws  were  interdicted  in  the  eleventh  paragraph, 
and  declared  that  property  should  be  assessed  for  that  pur- 
pose under  general  laws.  It  only  required  such  a  declaration 
to  give  effect  at  once  to  the  will  of  the  law-makers. 

The  argument  so  strongly  urged  in  favor  of  holding  this 
paragraph  to  be  operative  only  on  future  legislation — that  it 
is  placed  under  the  legislative  head — ought  not  to  be  per- 
mitted to  overcome  the  clear  and  unequivocal  language  em- 
jiloyed.  As  a  prohibition  on  future  legislation  at  variance 
with  the  policy  adopted  for  the  present  and  the  future,  the 
paragraph  was  not  inappropriately  put  in  that  place.  The 
constitutional  commission  was  dealing  with  the  subject  of 
local  and  special  laws — conspicuous  among  which,  in  the 
history  of  past  legislation,  were  local  and  special  laws  on  the 
subject  of  taxation.  In  doing  so,  they  naturally  grouped 
together  all  the  provisions  they  proposed  to  adopt  to  remove 
■the  evils  arising  from  that  class  of  legislation.  They  pro- 
vided for  special  legislation  on  the  enumerated  subjects  in  the 
eleventh  ])aragraph,  by  prohibiting  it  in  the  future,  and 
empowering  the  legislature  to  pass  general  laws  thereon,  and 
then,  in  a  sej>arate  paragraph,  made  a  present  command,  that 
"property  shall  be  assessed  for  taxes  under  general  laws  and 
by  uniform  rules,  according  to  its  true  value." 

In  my  judgment,  the  act  of  1872,  which  was  a  special  law 
'for  the  taxation  of  the  stock  of  national  banks  in  the  city  of 
Newark,  was  abrogated  by  the  twelfth  paragraph  of  the  con- 
stitutional amendment.  It  was  not  only  a  s|)ecial  law  for 
assessing  property  for  taxes,  but  also  afforded  a  striking 
instance  of  the  violation  of  uniformity  of  rule  in  the  assess- 
ment of  i)roperty  for  taxation,  and  of  inequality  in  taxation 
■under  special  and  local  laws.  Under  its  sway,  the  owners  of 
the  stock  of  national  baidvs  located  elsewhere  in  the  state, 
who  resided  in,  and  were  taxable  in,  the  city,  were  free  from 
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taxation  upon  their  stock ;  and  the  owners  of  stock  in  banks 
located  in  the  city,  who  resided  elsewhere  in  the  state,  were 
subjected  to  double  taxation — taxation  in  the  city,  under  the 
act  of  1872,  and  taxation  at  their  places  of  residence,  under 
the  act  of  1869. 

Taxation  of  national  banks  in  the  city,  after  the  constitu- 
tional amendments  were  adopted,  could  only  be  made  nnder 
the  act  of  1866,  as  amended  by  the  act  of  1869.  The  assess- 
ment, therefore,  cannot  be  sustained,  except  in  so  far  as  it  is 
consistent  with  these  two  acts.  By  tliese  acts,  the  stock  owned 
by  persons  not  residents  of  this  state  is  taxable  in  the  town- 
ship or  ward  where  the  bank  is  located,  and  that  owned  by 
residents  of  this  state  is  taxable  in  the  township  or  ward 
where  the  owners  respectively  reside. 

The  stock  owned  by  non-residents  of  the  state,  was  lawfully 
taxed  in  the  ward  where  the  banking  house  is  located.  With, 
respect  to  the  stock  owned  by  persons  residing  in  the  city  of 
Newark,  it  was  taxable  to  them  in  the  city.  It  does  not  ap- 
pear that  any  of  such  stockholders  whose  stock  was  included 
in  the  valuation,  did  not  reside  in  that  ward.  The  court,, 
therefore,  will  not  disturb  the  assessment,  so  far  as  this  stock 
is  concerned.  But  so  far  as  relates  to  the  stock  owned  by 
persons  residing  in  this  state,  but  not  in  the  city  of  Newark, 
the  assessment  is  set  aside.  These  individuals  were  taxable 
on  their  stock  at  their  places  of  residence. 

The  undivided  surplus — not  being  invested  in  federal  secu- 
rities— might  have  been  lawfully  taxed  against  the  bank; 
but  the  state  law  seems  to  contemplate  that  it  be  taxed  m 
connection  with  the  capital  stock  in  the  hands  of  the  stock- 
holders. It  should,  therefore,  be  taken  into  consideration 
in  estiiuating  the  taxable  value  of  the  stock. 

Counsel  will  make  a  calculation  which  will  carry  into  effect, 
the  opinion  of  th^  court^  and  enter  a  rule  accordingly. 


•394  NEW  JERSEY  SUPREME  COURT. 


Knapp  V.  Mayor  and  Council  of  Hoboken. 


KNAPP  V.  MAYOR   AND  COUNCIL  OF  HOBOKEN. 

•1.  Bonds  an(]  other  securities  issued  by  municipal  corporations  under 
legislative  authority,  as  a  means  of  raising  money  on  a  credit,  and 
designed  to  be  put  in  the  market,  and  go  into  circulation  by  com- 
mercial usage,  have  obtained  the  quality  and  attributes  of  commercial 
paper,  in  respect  of  tiieir  transfer,  among  which  is  immunity,  in  the 
hands  of  bona  fide  holders,  from  defences  to  which  they  would  be 
subject  in  the  hands  of  the  original  parties. 

-2.  But  ordinary  corporation  orders,  warrants,  and  certificates  of  indebt- 
edness, whicli  are  merely  evidences  of  indebtedness  or  obligations 
to  pay,  are  not  within  this  principle.  If  negotiable  in  form,  tliey 
are  negotiable  in  character,  so  far  as  to  enable  the  holder  to  sue 
•in  his  own  name,  but  tiiey  are  not  commercial  or  negotiable  paper  in 
the  hands  (jf  holders,  so  as  to  exclude  inquiry  into  the  legality  of 
their  issue,  or  preclude  defences  thereto. 

3.  A  municipal  corporation  has  no  power  to  invest  its  obligations  with 
the  character  and  incidents  of  commercial  paper,  so  as  to  render 
them  unassailable  by  defences  to  wliich  they  would  be  subject  in  the 
hands  of  the  immediate  parties,  unless  sucli  power  is  conferred  by 
legislative  authority,  eitlier  express  or  clearly  implied. 

4.  A  plea  containing  matters  occurring  before  suit  brought,  sliould  not  be 
pleaded  as  a  plea  puis  darrein  continuance,  tliongli  tiled  by  way  of 
amendment,  by  permission  of  the  court.  An  averment  in  such  plea, 
that  "the  plaintiff  ought  not  further  to  maintain  his  action,"  is 
informal. 

Ill  debt.     Gil  motion  to  strike  out  plea.s. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckel  and  Soudder. 

For  the  motion,  James  Flcmimug. 

Contra,  J.  Tj".  Yroom  and  R.  Gi/chi'ist. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff's  declaration  contains  thirteen 
counts,  the  first  six  of  which  are  upon  improvement  certifi- 
•cates  of  indebtedness   under  seal,  issued   by  the  city  to  pay 
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the  cost  of  improving  Thirteenth  street.  The  remaining 
■counts  are  the  ordinary  common  counts  on  an  indebte(hiess 
for  work  done,  money  laid  out  and  expended,  &c. 

To  this  declaration,  the  defendant  pleaded  nineteen  pleas. 
The  plea  of  7wn  est  factwm  to  the  first  six  counts,  and  of 
nil  debit  to  the  remaining  counts,  were  properly  pleaded. 
The  other  seventeen  pleas  are  special  jileas  to  the  first  six 
counts.  These  the  plaintiff  moves  to  strike  out  as  irregular, 
defective,  and  so  framed  as  to  prejudice  or  embarrass  a  fair 
trial  of  the  action. 

The  counts  in  the  plaintiff 's  declaration,  which  are  framed 
on  the  improvement  certificates,  are  each,  in  substance,  as 
follows  :  that  the  defendants  being  indebted  to  the  said  James 
■Coughlin  and  Michael  Callahan,  on  the  25th  day  of  Febru- 
ruary,  in  the  year  1871,  in  and  by  virtue  of  the  powers 
vested  in  them,  made,  executed,  and  delivered  under  the  seal 
of  the  said  city  of  Hoboken,  a  certain  bond  or  obligation,  in 
writing,  commonly  called  an  improvement  certificate,  sealed 
with  the  seal  of  said  city,  the  sealing  whereof  is  attested  by 
the  signature  of  the  mayor  of  said  city  and  the  clerk  of  the 
said  city,  and  the  said  defendants  thereby  certified  that  the 
said  James  Coughlin  and  Michael  Callahan  were  entitled  to 
receive  from  the  treasurer  of  said  city  of  Hoboken,  and  said 
•defendants  did  covenant  and  bind  themselves  to  pay  to  them, 
by  the  name  of  Coughlin  &  Callahan,  or  to  the  holder 
thereof,  the  sum  of  $5000,  for  work  and  materials  on  Thir- 
teenth street,  from  Clinton  street  to  the  Hill,  with  interest 
thereon,  to  be  computed  from  a  date  thirty  days  after  the 
confirmation  of  the  assessment  for  said  improvement,  in  such 
amounts  of  money  on  the  said  assessment  as  should  come  to 
the  hands  of  the  treasurer ;  and  it  was  further  provided  that 
said  certificate  or  obligation  should  be  receivable  in  payment 
of  the  assessment  aforesaid,  and  should  be  transferable  by 
endorsement.  And  the  said  defendants  did,  in  and  by  said 
certificate  or  obligation,  bind  themselves  and  their  successors 
to  use  due  diligence  in  making  and  collecting  the  said  assess- 
ment; and  in  case  the  said  assessment  should  not  be  collected 
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to  meet  the  said  certificate,  then  the  said  defendants  did  bind 
themselves  and  their  successors  to  pay  the  said  sum  of  $5000, 
within  two  years  from  the  date  of  the  confirmation  of  said 
assessment  for  said  improvement,  to  the  holder  of  said  certifi- 
cate, with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
upon  thirty  days'  notice  of  default  in  collection  of  the  assess- 
ment. 

The  assignment  of  these  certificates,  respectively,  to  one 
Theophilus  Butts,  and  by  him  to  the  plaintiff^  was  duly 
averred  in  each  of  said  counts. 

An  averment  is  also  made  in  each  of  said  counts,  of  the 
making  and  the  confirmation  of  the  assessment  of  the  costs 
of  said  im[)rovement  on  the  20th  of  February,  1871. 

The  breaches  assigned  are,  (1)  non-payment  after  thirty 
days  from  the  expiration  of  two  years  from  the  confirmation 
of  the  assessment  and  notice,  cfec,  and  (2)  failure  to  use  due 
diligence  in  the  collection  of  the  assessment. 

The  validity  of  the  certificates  and  the  sufficiency  of  the 
plaintiff's  declaration  thereon,  were  adjudged  by  the  court  on 
demurrer  to  the  declaration.  Knapp  v.  Hoboken,  9  Vroom 
371. 

The  third  plea  (which  is  the  first  of  the  pleas  to  which 
this  motion  is  directed),  is  based  upon  allegations  of  fraud  in 
inducing  the  city  to  luidertake  the  improvement,  and  in  the 
letting  of  the  contract  for  the  improvement  to  Coughlin  and 
Callahan,  and  in  the  execution  of  the  work  in  payment  of 
which  the  certificates  were  issued. 

The  plaintiif  contends  that  this  entire  defence,  in  all  its 
parts,  is  inadmissible  as  against  him,  for  the  reason  that  the 
plea  contains  no  averment  that  the  plaintiff  M'as  a  participant 
in  the  fraud,  or  that  he  became  the  holder  in  bad  faith,  with 
notice  of  the  fraud  which  infected  the  transaction,  and  with- 
out consideration.  In  actions  by  the  assignee,  or  transferee, 
upon  instruments  negotiable  in  the  broadest  sense,  such  as 
bills,  notes  and  ordinary  commercial  paper,  where  the  con- 
tract is  invalid  as  between  the  parties  to  it,  for  fraud,  as  dis- 
tinguished  from  mere  failure   of  consideration,  a  defendant 
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need  not  prepare  the  way  for  puttincr  in  liis  defence,  by  show- 
ing tlie  infirmity  of  the  })laintit}''s  title.  Fraud  in  the  incep- 
tion of  the  instrument  heing  establii^lied,  tlie  burden  ij^  Uiid 
on  the  plaintiff  to  build  up  a  title  in  himself  better  than  that 
of  the  original  party.  He  can  recover  oidy  in  virtue  of  the 
merits  of  his  own  title,  arising  from  the  consideration  he  lias 
])aid,  and  the  circumstances  under  which  it  came  to  his  jiands. 
Duncan  v.  Gilbert,  5  Butcher  521  ;  Holcomb  v.  Wychof,  6 
Vroom  35  ;  Dre«Her  v.  M.  iSc  I.  R.  E.  Co.,  93  U.  S.  (3  Otto)  92. 

But  a  defence  of  this  character  is  adinissil)le  as  against  the 
liolder  of  securities  of  this  kind,  on  broader  grounds.  The 
instrument  is  assignable,  so  as  to  enable  the  assignee  to  sue 
in  his  own  name,  but  the  assignee  takes  subject  to  the  eijuities 
between  the  original  j)arties.  It  was  so  held  by  the  Supreme 
Court  in  this  case,  Avhen  it  was  ))efore  the  court  on  a  former 
o(!Casion.  Knapp  v.  Hohohen,  supra.  Bonds  and  other 
securities  issued  by  nninicij>al  corpoi'ations  under  legislative 
authority,  as  a  means  of  raising  money  on  a  credit,  and 
designed  to  be  put  upon  the  market,  and  to  go  into  circula- 
tion, by  commercial  usage  have  obtained  tlie  (jualitv  and 
attributes  of  commercial  paper,  in  resj)ect  of  their  transfer, 
among  which  is  immunity,  in  the  hands  of  bona  fide  holders, 
from  defences  to  which  they  would  be  subject  in  the  hands 
of  the  original  parties.  Boyd  v.  Kenned i/,  9  TVoo///  1 4(1,  and 
cases  cited.  But  ordinary  corporation  orders,  warrants  and 
certificates  of  indebtedness,  whicii  are  merely  evidences  of 
indebtedness  or  obligations  to  pay,  are  not  within  this  prin- 
ciple. If  negotiable  in  form,  tliey  are  negotiable  in  character 
so  far  as  to  enalde  the  holder  to  sue  in  his  own  name;  yet 
they  are  not  commercial  or  negotiable  paper  in  the  hands  of 
holders,  so  as  to  exclude  inquiry  into  the  legality  of  their 
issue,  or  })reclude  defences  thereto.  1  J)i/lon  on  Miin.  Corp  , 
§  406  ;  Dillon  on  Man.  Bonds,  §  5.  This  distinction  between 
the  effect  of  the  two  classes  of  obligations  issued  by  munici- 
pal corporations,  is  supported  by  the  great  weight  of  authority, 
and  is  founded  on  correct  principle.  An  interesting  discussion 
of  the  powers  of  such  corporations  to  create  sudi   paper,  and 
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clothe  it  with  immunity  from  defences  when  in  the  hands  of 
subseiiuent  holders,  will  be  found  in  the  opinions  of  Mr.  Jus- 
tice Bradley,  in  The  Mayor  v.  Ray,  19  11'^^//.  4(38,  and  of  Chief 
Justice  Beasley,  in  To^rn  of  Hackdtsfoirn  v.  Sirackhamer,  8 
Vroom  191.  In  both  these  opinions  ground  is  taken  decidedly 
against  the  power  of  municipal  corporations  to  invest  their  obli- 
gations with  the  character  and  incidents  of  commercial  paper, 
so  as  to  render  them,  in  the  hands  of  bona  fide  holders,  un- 
assailable by  defences  to  which  they  would  be  subject  in  the 
hands  of  the  immediate  parties,  unless  such  power  is  con- 
ferred by  legislative  enactment,  either  express  or  clearly 
implied.  The  securities  sued  on  in  this  case  are  not  shielded 
from  such  defences  by  any  legislative  authority,  either  ex- 
pressly granted  or  arising  from  an  implication  derived  from 
the  purpose  for  which  they  were  issued.  They  are  only  cer- 
tificates of  indebtedness,  mere  obligations  to  pay,  not  intended 
for  circulation  in  the  market,  and  only  designed  as  the  liqui- 
dation of  a  debt  due  from  the  city  to  the  persons  to  whom 
they  were  issued. 

The  defence  of  fraud,  in  the  instruments  sued  on,  is  availa- 
ble as  against  the  plaintift*,  if  the  fraud  be  such  as  Mould 
afford  a  defence  to  an  action  by  the  original  parties,  and  it  is 
pro|)erly  pleaded. 

The  plea  is  wanting  in  that  conciseness  which  is  an  essen- 
tial quality  of  pleading.  It  occu[)ies  sixteen  closely-printed 
j)ages  in  the  book,  and  contains  a  statement  of  the  evidence 
by  which  the  defendants  expect  to  prove  the  defence,  rather 
than  a  statement  of  the  grounds  of  the  defence.  For  that 
reason  alone  the  plea  would  be  liable  to  be  struck  out.  This 
defect  might  be  easily  remedied.  But  the  plea  is  defective 
in  another  respect  that  cannot  be  cured  by  amendment.  The 
•certificates  sugd  on  were  issued  to  Coughlin  &  Callahan,  for 
work  done  by  them  under  a  contract  with  the  city.  The 
work  was  done  and  the  certificates  issued  for  the  contract 
])rice.  It  is  admitted  in  the  plea  that  the  city  derived  a 
benefit  therefrom  in  the  im])rovement  of  lands  in  the  city, 
liable  to  assessment  therefor,  to  the  amount  of  f  81,068.     The 
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complaint  is,  that  by  fraudulent  practices,  to  which  the  eon- 
tractors  were  parties,  the  city  was  induced  to  make  a  contract 
for  the  improvement,  and  to  pay  the  contractors  §74,441.43 
for  work  previously  estimated  to  cost  only  $23,478.35,  and 
which,  in  fact,  enured  to  the  beneht  of  the  city  only  in  the 
amount  of  $31,068.  The  defence  is  of  only  a  partial  failure 
of  consideration.  Such  a  defence  may  be  made  at  the  trial 
in  reduction  of  the  quantum  of  recovery,  but  cannot  be 
pleaded  in  bar  of  the  action.  It  was  so  decided  by  the  Court 
of  Errors  in  Lord  v.  Brookfield,  8  Vroom  552.  Whether  the 
facts  set  forth  in  the  plea  will  make  out  a  defence  to  that 
limited  extent,  must  be  left  for  decision  at  the  trial.  We  ai*e 
not  called  upon  to  exi)ress  an  opinion  on  that  subject  on  this 
motion. 

The  ninth,  tenth  and  eleventh  pleas  specially  deny  that  the 
mayor  was  authorized  to  sign,  or  the  clerk  to  seal,  the  certifi- 
cate, and  that  it  was  issued  by  authority  emanating  from  the 
defendants.  These  pleas  may  stand.  The  twelfth,  thirteenth 
and  fourteenth  pleas  tender  an  issue  as  to  the  power  of  the 
corporation  to  issue  securities  of  this  character,  which  should 
be  raised  by  demurrer,  and  was  decided  when  this  case  was 
before  the  court  on  a  demurrer. 

The  seventeenth  plea  was  intended  as  a  traverse  of  the 
second  of  the  breaches  assigned.  As  a  traverse,  it  is  too 
large.     It  is  struck  out. 

The  eighteenth  plea  was  intended  to  present  the  question 
whether  an  assessment  made,  which  was  illegal,  and  was, 
therefore,  set  aside  on  legal  grounds,  was  such  an  assessment 
as  was  contemplated  by  the  parties  as  the  condition  on  which 
the  money  was  made  payable.  This  question  is  one  of  too 
much  importance  to  be  decided  on  this  motion.  The  plaintiff, 
if  he  desires  to  moot  that  question,  may  do  so  by  demurrer. 
This  plea  must  stand. 

The  remaining  pleas  either  tender  issues  on  immaterial 
matters  or  on  averments  in  the  declaration,  which  are  mere 
matters  of  inducement,  or  are  in  denial  of  the  legal  effect  of 
the  certificates,  and  of  the  extent  or  sufficiency  of  the  consid- 
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eration.  So  far  as  the  subject  matter  of  tliese  pleas  is  material, 
it  will  be  available  to  the  defendant  under  the  plea  of  non  est 
factum.     These  pleas  are  struck  out. 

It  may  be  remarked  that  in  several  of  these  pleas  the 
prefatory  averment  ''  that  the  plaintiff  ought  not  further  to 
maintain  his  action,"  is  made.  This  is  proper  in  form  where 
matters  occurring  after  the  commencement  of  the  suit  are 
pleaded  pu/.s  Oarrehi  coidinuance.  But  the  matters  contained 
in  these  pleas  all  arose  before  suit  was  brought,  and,  there- 
fore, the  pleas  are  not  pleas  puis  durrein  continuance,  though 
they  were  filed  by  way  of  amendment,  by  permission  of  the 
court,  after  the  defendant  had  pleaded  to  the  declaration. 
The  error  is  one  of  form,  and  was  the  result  of  inadvertence 
in  the  pleader,  and  recjuires  nothing  more  than  mere  mention 
by  the  court. 

Both  parties  succeeding  on  the  motion,  there  will  be  no 
costs  allowed. 


THE  PENNSYLVANIA  RAILROAD  COMPANY  v.  THE  NEW 
.JERSEY  SOCIETY  FOR  PREVENTION  OF  CRUELTY  TO 
ANIMALS. 

In  an  action  for  a  penalty  under  the  thirteenth  section  of  tlie  act  for  the 
prevention  of  cruelty  to  animals,  (Laws,  1873,  p.  1.3,)  an  appeal  will 
lie  to  the  Court  of  Common  Pleas.  On  the  appeal,  the  party  aggrieved 
will  be  entitled  to  relief  both  as  to  matter  of  law  and  matter  of  fact. 


On  certiorari  to  Hudson  Pleas. 

Argued  at  February  Term,  1877,  before  Justices  Depue^ 
Van  Syckel  and  Scudder. 

For  the  plaintiff  in  certiorari,  I.  \\\  Scudder. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  was  an  action  of  debt  for  a  penalty  of 
flOO,  under  the  thirteenth  section  of  the  act  entitled  "An 
act  for  the  prevention  of  crueltv  to  animals."  Laws,  1873, 
p.  13. 

By  that  section,  the  offender  "  shall  forfeit  and  pay  such 
sum,  not  to  exceed  one  hundred  dollars,  as  the  court  shall 
determine,  to  be  sued  for  and  recovered  in  an  action  of  debt, 
with  costs  of  suit,  by  any  person  or  persons,  in  the  name  of 
*  Tlie  New  Jersey  Society  for  the  Prevention  of  Cruelty  to 
Animals;'  before  any  court  of  competent  jurisdiction  in  the 
county  where  the  defendant  or  defendants  reside,  or  where 
the  offence  or  offences  were  committed." 

The  enforcement  of  the  penalty  prescribed  in  this  section 
is  not  committed  to  justices  of  the  peace,  as  common  law 
magistrates,  on  proceedings  by  complaint  and  conviction. 
The  penalty  is  to  be  sued  for  in  an  action  of  debt,  before  any 
oourt  of  competent  jurisdiction.  As  was  said  by  Hornblower, 
C  J.,  in  Clark  v.  Col/ins,  3  Green  474,  *'  the  action,  though 
penal,  is  not  criminal  :  it  is  a  civil  suit  between  private  par- 
ties." A  justice  of  the  peace  has  power  to  try  the  action  as 
a  court  "of  comjietent  jurisdiction,"  only  under  the  act  con- 
stituting courts  for  the  trial  of  small  causes.  By  the  first 
section  of  that  act,  he  has  jurisdiction  over  suits  of  a  civil 
nature,  in  law,  where  the  debt,  balance  or  other  matter  in 
dispute  does  not  exceed,  exclusive  of  costs,  the  sum  or  value 
.of  |100.  Rev.,  p.  538.  By  the  fifth  section,  every  sum  of 
money  or  penalty  not  exceeding  $100,  to  be  sued  for  and 
recovered  by  virtue  of  any  law  of  the  state,  in  any  court  of 
record,  or  in  any  court  having  cognizance  thereof,  is  made 
cognizable  before  any  justice  of  the  peace,  in  manner  afore- 
said. Rev.,  p.  539.  The  power  of  the  justice  to  entertain 
jurisdiction  in  this  case  was  under  the  section  last  referred  to. 

The  justice  having  jurisdiction  of  the  cause  in  virtue  of  the 
act  constituting  courts  for  the  trial  of  small  causes,  the  entire 
conduct  of  the  cause,  and  all  proceedings  therein,  are  regu- 
lated by  the  provisions  of  that  act,  except  so  far  as  the  pro- 
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ceedings  are  modified  by  the  statute  prescribing  the  penalty. 
In  conducting  the  proceedings,  the  justice,  in  general,  must 
be  governed  by  the  act  constituting  his  court.  It  was  so 
decided  in  Hill  v.  Oirter,  1  Harr.  87. 

By  the  seventy-ninth  section  of  the  act  constituting  courts 
for  tlie  trial  of  small  causes,  either  party  may  appeal  to  the 
Court  of  Common  Pleas,  from  any  judgment  of  a  justice  of 
the  peace,  except  it  be  given  by  confession.  Rev.,  p.  564. 
This  section  was  not  changed  in  this  respect  by  the  amend- 
atory act  of  1876.  Lmcx,  1876,  p.  117.  The  right  to  appeal 
exists  in  all  cases  tried  and  determined  by  justices  of  the  peace 
under  the  act.  In  Hill  v.  Carter,  supra,  which  was  an  action 
for  a  penalty  under  the  timber  act,  the  case  was  tried,  upon 
appeal,  in  the  Court  of  Common  Pleas,  and  thence  removed, 
by  certiorari,  to  the  Supreme  Court. 

The  defendant  was  entitled  to  an  appeal,  and  the  judgment 
of  the  pleas  dismissing  the  appeal  was  erroneous,  and  should 
be  reversed. 

By  the  ninety-sixth  section  of  the  same  act,  where  the 
justice  has  jurisdiction  and  an  appeal  is  given,  the  only  relief 
of  the  parties  aggrieved  is  by  aj)peal.  Certiorari  will  no-t  lie. 
On  the  appeal,  the  party  is  entitled  to  relief  both  as  to  matter 
of  law  and  matter  of  fact.     Rei\,  p.  556. 

The  writ  of  certiorari  which  was  issued  in  this  case  to  the 
justice  of  the  peace,  must  be  dismissed. 


THE  STATE  v.  DAVID  C.  HALSTED  ET  AL. 

The  term  of^ofiice  of  ''ho^en  freeliolders  commences  on  the  second 
Wednesday  of  May,  and  ends  on  the  corresponding  day  in  the  sncceed- 
ing  year.  The  commencement  of  the  fiscal  year  of  the  board  of  chosen 
freeholders  of  Hudson  county  was  changed,  by  the  act  of  1874,  p.  202, 
from  the  1st  day  of  May  to  the  1st  day  of  December  in  each  year, 
and,  by  the  same  act,  the  amount  to  be  raised  for  count}'  purposes  must 
be  fixed  at  a  meeting  of  the  board  held  prior  to  July  loth  in  any 
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year.  It  was  the  duty  of  the  board  of  freeholders  who  came  into  office 
on  the  second  Wednesday  of  M;iy,  1876,  to  make,  prior  to  July  15th, 
1876,  the  appropriations  necessary  for  the  fiscal  year  from  December 
1st,  1876,  to  December  1st,  1877.  After  the  15th  day  of  July,  1876, 
they  had  no  authority  to  make  an  additional  appropriation,  save  only 
for  the  purpose  in  Section  5  of  the  act  of  1874  specified  ;  nor  had 
they  any  pow^er  to  make  an  appropriation  for  the  fiscal  year  from 
December  1st,  1877,  to  December  1st,  1878. 

2.  Under  the  act  of  February  7th,  1876,  {Laws,  1876,  p.  16,)  members  of 
said  board  of  freeholders  are  indictable  for  passing,  December  14th, 
1876,  a  resolution  to  purchase  property,  and  for  issuing,  in  payment 
therefor,  bonds  to  the  amount  of  $225,000,  payable  out  of- the  amount 
appropriated  for  the  fiscal  year  from  Decembt-r  1st,  1877,  to  Deceml)er 
1st,  1878,  no  appropriation  having  been  made  fur  that  year,  and  no 
power  existing  in  the  members  ol  said  board  to  make  sucii  appropria- 
tion. 

3.  Where  a  statute  specifically  defines  what  acts  shall  constitute  a  mis- 
demeanor, it  is  sufficient  in  the  indictment  to  bring  the  defendant 
within  the  statutory  description  of  the  crime.  The  distinction  is 
between  cases  where  a  legislative  act  forbids  a  ministerial  officer  to  do 
an  act,  which,  by  reason  of  such  prohibition,  becomes  indictable  at 
common  law,  and  cases  where  tlie  statute  declares  what  shall  be  in- 
dictable. In  the  former  case,  under  the  common  law,  allegation  of 
corrupt  intent  or  guilty  knowledge  is  essential  in  the  indictntent ;  in 
the  latter,  it  is  otherwise. 

4.  Ignorance  of  the  law  is  no  excuse  for  crime.  The  case  of  Slate  v. 
Cutter,  7  Vroom  125,  distinguished. 


On  motion  to  quash  indictment. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckei.  and  Scudder. 

For  the  state,  A.  Q.  Gin-reixon  and  V<tnatUi,  Attorney- 
General. 

For  the  defendants,  /.  H.  TAppiiicott  and  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  questions  to  be  disposed  of  in  this 
case  arise  upon  a  motion  to  cjnash  an  indictment  against  certain 
members  of  the  board  of  chosen  freeholders  of  the  county  of 
Hudson,  luider  the  act  of  February  7th,  1876.  Ltmw,  187G, 
p.  16. 
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The  passage  of  the  following  resolution  by  the  votes  of 
the  indicted  freeholders,  December  14th,  1876,  its  approval 
by  the  director,  December  16th,  1876,  and  the  immediate 
issue  of  bonds  under  it  to  the  amount  of  $225,720,  constitute 
the  alleged  violation  of  the  statute  u[)on  which  the  indictment 
is  based  : 

"  RcHolvefJ,  That  it  is  the  judgment  of  this  board  that  so 
mucii  of  the  lands  offered  by  said  Cramptou  as  are  needed  for 
the  use  and  convenience  of  the  county,  for  a  site  on  which  to 
erect  a. new  court-house  and  rooms  and  offices  for  the  safe 
keeping  and  preservation  of  the  public  records,  and  for  the 
convenience  of  the  public  and  accommodation  of  the  courts, 
and  juries  and  witnesses  attending  upon  the  same,  and  for  the 
meetings  of  the  grand  jury  and  witnesses  requested  or  desiring 
to  apj)ear  before  the  same,  and  for  the  sheriff,  county  clerk 
and  prt)secuting  attorney,  the  surrogate,  register,  and  meetings 
and  business  of  the  board  of  chosen  freeholders,  and  of  the 
board  of  health,  as  lies  north  of  the  soutlierly  line  of  Waldo 
avenue,  if  the  same  were  produced  across  said  property,  as 
shown  on  a  map  of  said  property  furnished  to  and  now  in 
possession  of  this  board  ;  and  that  the  same  is  hereby  taken 
and  purchased  at  the  price  of  two  thousand  dollars  for  every 
twenty-five  hundred  square  feet  thereof;  and  that,  in  pay- 
ment for  said  lands,  there  be  issued  to  said  Cramjiton  a  bond 
or  bonds  of  the  county  of  Hudson,  payable  out  of  the  amount 
approi)riated  and  limited  for  the  expense  of  the  next  fiscal 
year,  saitl  bonds  to  run  one  year  from  the  date  thereof,  and 
bearing  interest  at  the  rate  of  seven  j^er  cent,  per  annum." 

The  indictment  contains  two  classes  of  counts. 

The  first,  third,  fourth,  fifth  and  sixth  counts  charge  the 
defendants  with  incurring  obligations  in  excess  of  the  appro- 
priation and  limit  of  expenditure  provided  by  law  for  the 
purposes  of  the  said  board  of  chosen  freeholders  for  the  fiscal 
year  beginning  December  1st,  1877,  and  ending  December 
1st,  1878. 

The  second,  seventh,  eighth,  ninth  and  tenth  counts  charge 
the  sanie  offence  in  excess  of  the  api)r()|)riation  for  the  year 
beginning  December  1st,  1876,  and  ending  December  1st,  1877. 
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It  is  urged,  in  support  of  the  motion  to  quash,  that  no  in- 
dictable offence  is  averred  in  either  class  of  counts. 

The  term  of  office  of  chosen  freeholders  commences  on  the 
second  Wednesday  of  May,  and  ends  on  the  corresponding 
day  in  the  succeeding  year.  Nix.  /%.,  '^  Freeho/ders,^'  §  38  ; 
Matter  of  Highway,  1  Hai'r.  91. 

The  commencement  of  the  fiscal  year  of  the  board  of 
•chosen  freeholders  of  the  county  of  Hudson,  was  changed 
by  the  act  of  1874,  7>.  202,  from  the  1st  day  of  May  to  the 
1st  day  of  December,  and  tlie  same  act,  by  its  fifth  section, 
requires  the  amount  to  be  raised  for  county  purposes  to  l)e 
fixed  at  a  meeting  of  the  board  held  prior  to  July  loth  in 
.any  year. 

By  the  terms  of  this  act,  therefore,  the  fiscal  year  referred 
to  in  the  first  count  of  the  indictment  commenced  December 
1st,  1877,  and  terminated  December  1st,  1878. 

The  obnoxious  resolution,  passed  December  14th,  187(5, 
])rovides  that  in  payment  for  the  lands  purchased,  bonds  of 
the  county  of  Hudson  be  issued,  payable  out  of  the  amount 
appropriated  and  limited  for  the  expense  of  the  next  fiscal 
year. 

This  is  clearly  a  charge  upon  the  fiscal  year  from  December 
1st,  1877,  to  December  1st,  1878,  which  is  the  fiscal  year 
commencing  next  after  December  14th,  1876.  The  language 
used  can  bear  no  other  interpretation.  The  sufficiency  of  the 
first  class  of  counts  will,  therefore,  be  settled  by  ascertaining 
whether  there  is,  in  ])roj)er  form,  an  averment  that  the  de- 
fendants did  incur  obligations  in  excess  of  the  appropriation 
and  limit  of  expenditure  provided  by  law  for  the  fiscal  year 
from  December  1st,  1877,  to  December  1st,  1878. 

These  counts  specifically  allege  that  neither  on  the  14tli 
day  of  December,  1876,  nor  at  any  other  time,  had  any  ap- 
propriation whatever,  or  any  limit  of  expenditiu'c  whatever, 
for  the  purposes  of  said  board,  been  provided  by  law  ibr  that 
fiscal  year,  and  that  the  said  board  did,  by  the  aforesaid 
resolution,  and  the  issue  of  bonds  thereunder,  incur  the  said 
excessive   obligations.       If   no   api)ropriation    whatever    had 
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been  made,  the  obligations  incnrred  for  the  year  in  question 
must  liave  been  in  excess. 

To  this  the  defendants  make  two  answers:  First.  That 
the  board  which  passed  the  resokition  of  December  14th, 
1876,  had  until  the  second  Wednesday  of  May,  1877,  to  fix 
the  appropriation  for  the  year  commencing  December  Ist, 
1877  ;  and,  second,  that  the  act  of  1876  does  not  make  it  a 
crime  to  incur  obligations  in  advance  of  an  appropriation, 
but  in  excess  thereof;  that  the  act  becomes  criminal  only 
when,  the  limit  being  fixed,  it  is  transcended. 

The  term  of  office  of  the  members  of  the  board  in  office 
December  14th,  1876,  commenced  on  the  second  Wednesday 
of  May,  1876,  and  ended  in  May,  1877. 

By  the  fifth  section  of  the  act  of  1874,  before  referred  to, 
it  is  provided,  among  other  things,  that  the  commencement 
and  termination  of  the  fiscal  year  of  the  board  of  chosen 
freeholders  of  Hudson  county  be  changed  from  the  1st  day 
of  May  to  the  1st  day  of  December,  in  each  year,  and  that  a 
fiscal  year  commence  on  the  1st  day  of  December,  1873,  and 
terminate  on  the  1st  day  of  December,  1874,  and  yearly 
thereafter  between  said  })eriods ;  and  in  and  by  said  act  it 
was  further  enacted,  among  other  things,  that  the  expendi- 
tures of  the  board  of  chosen  freeholders,  in  any  fiscal  year, 
should  not  exceed  the  amount  raised  by  tax  for  said  year, 
unless  by  the  spread  of  an  epidemic  or  contagious  disease  a  • 
greater  expenditure  should  be  required  for  the  protection  of 
thp  public  health,  and  the  board  may  fix  the  amount  to  be 
raised  by  tax  for  county  purpases  at  any  meeting  of  said 
board  held  i)rior  to  July  15th  in  any  year. 

This  section  applies  in  terms  to  the  fiscal  year,  not  to  the 
current  year  for  which  freeholders  hold  their  office.  The 
defendants  came  into  office  in  May,  1876,  and,  by  this  enact- 
ment, had  until  July  15th,  1876,  to  determine  and  declare 
what  sum  should  be  raised  for  the  ensuing  fiscal  year,  that  is, 
from  December  1st,  1876,  to  December  1st,  1877,  which  sum 
would  then  have  been  levied  by  taxation,  and  duly  appropriated 
to  that  year.     The  presumption  cannot  arise,  in  aid  of  the 
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defence,  that  the  obligation  was  incurred  in  view  of  tlie  fact 
that  a  proper  appropriation  would  be  made  by  them  before 
their  term  of  offije  expired,  in  May,  1877,  for  the  fiscal  year 
from  December  1st,  1877,  to  December  1st,  1878. 

That  board  had  no  power  whatever  to  make  an  appropria- 
tion for  the  year  commencing  December  Ist,  lb77. 

Such  construction  of  the  act  of  1874  would  sweej)  awav 
the  beneficial  protection  of  tiie  limitation  tliat  the  expendi- 
tures in  the  fiscal  year  shall  not  exceed  the  amount  raised  by 
tax  for  that  year,  and  woidd  enable  the  board  to  expend 
money  and  incur  obligations  without  limit,  by  the  simple 
device  of  declaring  that,  on  the  day  before  their  term  of  office 
expired,  they  would  pass  a  resolution  to  cast  the  excessive 
disbursements  upon  the  next  fiscal  year.  The  primary  object 
of  this  legislation  was  to  limit  and  restrain  expenditures  to- 
the  sura  raised  by  tax,  and  thereby  prevent  the  accumulation 
and  increase  of  the  county  debt.  The  clear  purpose  of  the 
act  will  be  thwarted  by  the  cfjnstruction  contended  for  by  the 
defendants.  The  defendants  had  no  power  to  provide  for 
the  fiscal  year  commencing  December  1st,  1877,  after  their 
terra  of  office  expired  ;  that  duty  devolved  upon  their  suc- 
cessors, whose  term  commenced  the  second  Wednesday  of 
May,  1877,  and  who  were  recpiired  to  discharge  that  duty 
prior  to  Jidy  15th,  1877. 

After  they  have  fixed  the  sum  to  be  raised  by  tax  for  the 
fiscal  year,  it  cannot  be  exceeded  ;  neither  they  themselves 
nor  their  successors  can  enlarge  it  after  the  15th  day  of  July,, 
save  for  the  exceptional  purposes  in  the  act  specified. 

When  the  defendants  came  into  office  in  May,  1876,  the}'^ 
were  without  power  to  exceed,  for  the  balance  of  the  fiscal 
year  ending  December  1st,  1876,  the  appropriation  made  by 
their  predecessors ;  the  time  had  passed  for  enlarging  that.. 
But  if,  in  their  judgment,  any  necessary  object  had  not  been 
provided  for,  they  could  have  directed  money  to  l)e  raised  for 
that,  for  the  fiscal  year  over  which  they  had  control,  com- 
mencing December  1st,  1876.  This  interi)retation  will  pre- 
serve to  every  incoaiing  board,  intact,  the  power  granted  by 


408  NEW  JERSEY  SUPREME  COURT. 

State  V.  Halsted 

the  statute,  and  hold  them  to  the  responsibility  manifestly 
intended  to  be  imposed.  Any  other  construction  will  make 
the  limitation,  established  for  the  public  protection,  wholly 
hugatorv,  and  subject  to  evasion  at  will. 

The  argument  that  it  is  no  crime  to  incur  an  oblio-ation  in 
advance  of  an  appropriation,  that  it  cannot  be  in  excess  of  an 
approjjriation  until  an  appropriation  is  made,  is  equally  un- 
tenable, and,  if  well  founded,  would  render  the  law  futile. 
In  that  case,  the  board  could  expend  money  without  restraint, 
and  defy  the  law  by  refusing  to  make  any  appropriation 
during  their  official  existence,  thus  setting  up  their  wilful 
refusal  to  discharge  that  duty  as  a  defence  to  a  criminal 
prosecution. 

The  law  is,  that  the  appropriation  must  precede  the  ex- 
penditurcj  and  the  allegation  in  the  indictment  that  thedefend- 
dnts  have  issued  bonds  to  the  amount  of  $225,000  in  excess, 
Without  a  j)receding  appropriation  to  meet  their  payment, 
will,  if  proved,  make  them  amenable  to  the  criminal 
statute. 

The  case  of  Weston  v.  Si/racuse,  17  N.  Y.  110,  does  not 
support  the  contrary  view.  In  that  case  the  prohibition  was 
against  contracting  debts  after  a  certain  date  The  alleged 
t)ffence  consisted  in  entering  into  a  contract  for  work  to  be 
performed  during  the  next  year.  This  was  held  not  to  be  a 
debt,  but  only  an  obligation,  and,  therefore,  not  within  the 
statute.  The  statute  of  1876  expressly  prohibits  the  incur- 
ring of  oblio-ations,  and  differs  from  the  New  York  statute 
in  requiring  the  appropriation  to  precede  it. 

In  the  other  class  of  counts  it  appears  that  on  the  14th 
day  of  December,  1876,  the  board  of  freeholders  passed  the 
resolution  before  set  forth,  and  issued  bonds  under  it ;  and 
that  prior  thereto,  on  the  27th  day  of  June,  1876,  they  had 
passed  the  following  resolution  : 

**  Me.solved,  That  the  amount  of  county  tax  to  be  raised  for 
county  purposes  of  the  county  of  Hudson,  for  the  fiscal  year 
commencing  on  the  first  day  of  December,  eighteen  hundred 
and  seventy -six,  be  and  the  same  is  hereby  fixed  at  the  sum  of 
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six  hundred  tliousand  dollars,  to  be  a})portioned  by  the  board 
for  the  equalization  of  taxes,  and  so  forth,  among  the  towns, 
townships  and  cities  of  the  county,  and  the  clerk  of  the. 
board  of  freeholders  is  hereby  directed  to  officially  notify  .laid 
board  for  the  equalization  of  taxes,  and  so  forth,  of  the  action, 
of  this  board,  with  service  of  a  copy  of  the  above  resolution."- 

It  is  insisted  that  by  this  resolution  it  is  apparent,  op,  the. 
face  of  the  indictment,  that  for  the  fiscal  year  from  December. 
Lst,  1876,  to  December  1st,  1877,  there  was  a  lawful  ajjpro- 
priation  of  $600,000,  and  that  it  nowhere  a{)pearing  that  anv 
part  of  the  §600,000  had,  at  the  time  of  ])a.ssing  the  resolu- 
tion of  December  14th,  1876,  been  expended,  the  presump- 
tion is  that  that  entire  sum  was  then  undisbursed,  and  that, 
therefore,  the  issue  of  bonds  to  the  amount  of  $225,000  wa.s. 
a  lawful  exercise  of  authority. 

The  resolution  of  December  14th,  1876,  in  terms  negatives, 
the  pretence  that  the  S225,000  were  to  be  supplied  out  of  tlie 
appropriation  of  June  27th,  by  expressly  providing  that  it 
shall  be  payable  out  of  the  amount  appropriated  and  limited 
for  the  next  fiscal  year,  that  is,  the  year  commencing  Decem- 
ber 1st,  1877.  It  is  manifest,  therefore,  that  the  issuing  of 
the  bonds  for  the  purchase  ])rice  of  the  court-house  ])roperty, 
left  the  appropriation  of  June  27th  untouched.  Assuming 
that  the  entire  sum  of  $600,000  had  been  collected,  and  was 
in  the  county  treasury  at  the  date  of  the  December  resolution, 
it  certainly  would  not  have  been  in  contravention  of  the 
criminal  statute,  for  the  board  of  freeholders,  after  that  date, 
to  have  appropriated  and  applied  that  Mhole  sum  to  the  neces- 
■sary  purposes  of  the  county.  It  was  left  intact  and  undi- 
minished by  the  purchase  of  the  court-house  2>i'operty,  and 
the  resolution  expressly  excluded  the  idea  that  it  could  be 
applied  in  liquidation  of  the  bonds  which  were  issued.  The 
violation  of  the  statute  would  have  been,  not  in  the  subse- 
quent expenditure  of  the  June  appropriation,  hut  in  the  i.ssue 
of  bonds  which  Mere  to  be  payable  out  of  an  api)ropriation 
not  yet  made.  ^  In  that,  an  obligation  wa.'i  incurred  without 
a  prior  appropriation  to  meet  it,  andj  th,erefQj;e,  necessarily  in 
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excess  of  any  appropriation.  In  either  case,  the  statutory 
provision  has  been  violated  by  the  defendants. 

As  a  defence  to  the  entire  indictment,  the  ground  is  taken 
that  the  board  is  not  limited  by  the  act  of  1874  to  the  sum 
appropriated  prior  to  July  15th  in  any  year,  but  that,  not- 
withstanding the  act  of  1874,  the  provisions  of  the  general 
law  relating  to  freeholders  authorizing  (by  Sections  4,  12  and 
13)  appropriations  to  be  made  at  any  time,  applies  to  Hudson 
county. 

If  this  is  true,  it  is  difficult  to  conceive  the  object  of  the 
framer  of  the  act  of  1874,  in  incorporating  in  it  the  fifth 
section. 

The  suo-ffestion  that  the  act  of  1874  was  not  intended  to 
restrain  subsequent  appropriations,  if  the  annual  levy  should 
prove  inadequate  to  any  unforeseen  demand,  cannot  be 
adopted  without  doing  violence  to  well-settled  rules  of  con- 
struction. The  fifth  section  of  the  act  of  1874,  by  expressly 
excej)ting  the  unforeseen  contingency  of  an  epidemic  or  con- 
tagious disease,  impliedly  excludes  all  other  special  purposes. 
This  section  will  be  without  effect,  if  the  right  still  exists  to 
make  special  appropriations  at  will. 

The  remaining  objection  to  the  sufficiency  of  the  indict- 
ment is,  that  it  does  not  charge  a  corru[)t  intent  or  guilty 
knowledge.  It  is  a  general  rule  that  all  indictments  upon 
statutes  must  state  the  circumstances  which  constitute  the 
definition  of  the  offence  in  the  act,  so  as  to  bring  the  defend- 
ant within  it.     1  Chit.  Or.  Law,  §  281. 

Where  the  statute  specifically  sets  out  what  acts  shall  con- 
stitute the  crime,  it  is,  as  a  general  rule,  sufficient  in  the 
indictment  to  charge  the  defendant  with  acts  coming  fully 
within  the  statutory  description,  in  the  substantial  words  of 
the  statute,  without  any  further  expansion  of  the  matter.  2 
Biiih.  Cr.  Froc,  §  611,  and  cases  cited;  1  BisJi.  Cr.  Proc,  § 
612,  and  notes. 

It  has  long  been  the  rule  in  this  state,  that  in  indictments 
for  misdemeanors  created  bv  statute,  it  is  sufficient  to  charije 
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the  offence  in  the  words  of  the  statute.  State  v.  Sthitson,  4 
Zab.  9;  Sfttte  v.  Thatcher,  6  Vroom  445. 

This  is  always  subject  to  the  qualilication  that  the  crime 
miLst  be  set  forth  with  clearness  and  all  necessary  certainty, 
to  apprise  the  party  accused  of  the  offence  with  Mhich  he 
stands  charged. 

In  the  present  case  it  would  not  suffice  to  allege,  in  the 
general  words  of  the  statute,  that  the  defendants  did  incur  an 
obligation  in  excess  of  the  appropriation;  the  particular  act 
which  constitutes  such  disregard  of  the  statutory  provision 
must  be  disclosed. 

By  the  terms  of  the  statute  upon  which  this  indictment  is 
framed,  guilty  knowledge  or  corrupt  intent  forms  no  part  of 
the  act  which  is  declared  to  be  indictable.  The  indictment, 
therefore,  conforming  to  the  language  of  the  statute,  is  good 
without  averring  tlmt  the  forbidden  act  was  done  corruptly. 
The  distinction  is  between  cases  where  a  legislative  act  forbids 
a  ministerial  officer  to  do  an  act  which,  by  reason  of  such 
prohibition,  becomes  indictable  at  common  law,  and  cases 
where  the  act  specifically  defines  what  shall  be  indictable. 
In  the  former  case,  under  the  common  law,  allegation  of 
corruption  is  essential ;  in  the  latter,  it  is  otherwise.  1 
Whart.  Cr.  Law,  §  297,  and  cases  cited ;  2  Bish.  Cr.  Froc, 
§  <S34. 

AVhere  an  act  is  declared  to  be  unlawful,  and  is  expressly 
made  indictable,  an  evil  intent  will  be  presumed  in  its  com- 
mission, and  need  not  be  averred. 

Corruption  in  the  exercise  of  official  functions  is  indictable 
in  the  absence  of  the  statute. 

It  is,  perhaps,  safe  to  say  that  in  all  cases  where  a  statute 
creates  an  offence  and  mentions  some  intent  as  an  element 
therein,  the  indictment  must  follow  the  statute,  and  specify 
the  intent;  but  if  the  statute  is  silent  concerning  the  intent, 
there  need  be  no  allegation  of  intent  in  the  indictment.  1 
Bish.  Cr.  Froc,  §  523,  and  notes. 

Where  the  allegation  is  that  the  defendant  merely  did  an 
act  which,  in  its  nature,  might  flow  as  well  from  a  pure  mind 
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as  a  corrupt  one,  it  does  not  sufficiently  charge  a  crime;  it  is 
necessary  to  express  an  evil  intent.  As  an  example^  larceny 
Avould  not  be  charged  by  an  averment  that  the  defendant  un- 
lawfully took  the  goods  of  another;  he  might  have  taken 
them  in  good  faith  under  a  claim  of  title.  A  felonious  intent 
must  be  declared,  to  constitute  the  crime. 

This  rule  applies  where  a  particular  intent  is  an  element 
of  the  imputed  crime. 

But  wiien  the  defendant  is  brought  within  the  statutory 
definition  of  the  oifence,  the  wrongful  intent  is  an  inference 
which  the  law  draws  from  the  act  itself,  which  he  has  com- 
mitted. 

In  Massachusetts  it  has  been  held  that,  under  a  statute  for- 
bidding the  sale  of  adulterated  milk,  the  indictment  need  not 
allege  the  defendant's  knowledge  of  the  adulteration.  Com- 
monwealth V.  Smith,  103  J/f/.v.s.  444  ;  Commonwealth  v.  Farren, 
9  Allen  489;   Commoimvalth  v.  Boi/nton,  2  Allen  16-0. 

Mr,  Bishop,  in  referring  to  these  cases,  says  that  the  analo- 
gies connected  with  the  law  of  intent  sufficiently  establish  this 
doctrine. 

According  to  constant  practice,  the  indictment  does  not 
allege  tliat  the  defendant  was  of  sound  mind  when  he  com- 
mitted the  criminal  act,  or,  if  a  married  woman,  that  she  was 
not  acting  in  presence  of  and  under  coercion  of  her  husband. 
These  are  matters  to  be  set  up  in  defence. 

Cutter  ads.  State,  7  Vroom  125,  relied  upon  by  the  defence, 
does  not  relate  to  the  sufficiency  of  the  indictment,  nor  can  it 
be  used  as  authority  to  overthrow  the  accepted  doctrine  that 
ignorance  of  the  law  is  no  excuse  for  crime. 

The  defendant  in  that  case,  who  was  a  justice  of  the  peace, 
offered  to  show,  on  his  trial,  in  defence  to  the  charge  of  extor- 
tion, that  he  had  taken  the  moneys  innocently,  under  the 
belief  that  he  had  a  right  to  them.  In  refusing  to  receive 
evidence  to  disprove  the  corruj)t  intent,  it  wjis  held  that  the 
court  below  erred,  and  certainly  no  one  can  question  the  cor- 
rectness of  this  decision,  A  justice  of  the  peace,  being  called 
upon  to  construe  a  statute  with  reference  to  his  own  fees,  is 
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entitled  to  the  same  immunity  against  prosecution  which  lie 
enjoys  in  the  exercise  of  any  other  judicial  function,  so  long 
as  he  acts  in  good  conscience. 

A  corrupt  purpose  was  essential  to  make  him  amenable  to 
indictment. 

I  do  not  say  that  a  case  may  not  occur  in  which  ignorance 
of  the  law  will  excuse,  but  it  must  be  an  extreme  one,  and, 
should  it  arise,  the  only  question  for  the  jury  will  be  the  good 
faith  of  the  defendant.  It  will  surely  be  a  novelty  in  the 
administration  of  public  justice,  to  be  constantly  instituting 
inquiry  as  to  the  extent  of  the  offender's  knowledge  of  the 
law. 

Tiie  necessities  of  society  require  that  men  shall  be  held  for 
the  consequences  of  their  mistakes  ;  otherwise,  the  greater  the 
ignorance,  the  more  complete  the  immunity. 

To  enable  those  charged  with  municipal  trusts  to  plunder 
triumphantly,  it  is  necessary  only  to  lay  down  the  rule  that 
they  may  shelter  themselves  behind  their  ignorance  of  the  law. 

It  would  be  hazarding  too  much  to  superadd  such  an  incen- 
tive to  fraud  and  peculation  to  the  prevailing  propensity  of 
the  times. 

The  motion  to  quash  should  be  denied. 


WRIGHT  V.  BEHRENS. 

In  actions  njion  contract  for  the  payment  of  money,  (lie  defendant,  after 
suit  brought,  may  tender  a  sum  less  than  the  plaintiff's  demand,  so  as 
to  save  costs  subsequent  to  tlie  tender,  if  the  plaintiff  fails  to  recover 
in  excess  of  llie  tender. 


On  rule  to  show  cause. 

Argued  at  February  Term,  1877,  before  Justices  Dkpue, 
Van  Syckel  and  Scudder. 
Vol.  X.  2  E 
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For  the  plaintiif,  John  Garriok. 

For  the  defendant,  Gilbert  Collins. 

The  opinion  of  the  conrt  was  delivered  by 

Van  Syckei.,  J.  The  principal  question  discussed  in  this 
case  is  whether,  in  actions  upon  contract  for  the  payment  of 
money,  a  sum  less  than  the  plaintiff's  demand  can  be  tendered 
by  the  defendant  after  suit  brought,  so  as  to  save  costs  subse- 
quent to  the  tender,  if  the  plaintiff  fails  to  recover  in  excess 
of  the  sum  tendered. 

The  practice  of  allowing  money  to  be  paid  into  court  by 
the  defendant,  after  suit  brought,  where  the  action  is  insti- 
tuted to  recover  upon  a  contract  for  the  payment  of  money, 
was  introduced  in  England  in  the  reign  of  Charles  II.  In 
such  case*,  wlien  the  dispute  is  not  whether  anything,  but 
how  much,  is  due  to  the  plaintiff,  the  defendant  may  have 
leave  to  bring  into  court  any  sum  he  chooses,  and  the  court 
will  make  a  rule  that,  unless  the  [)laintiff  accept  of  it,  with 
■costs,  in  discharge  of  the  action,  it  shall  be  struck  out  of  the 
declaration,  and  paid  out  of  court  to  the  plaintiff  or  his  at- 
torney, and  the  plaintiff',  upon  the  trial,  shall  not  be  permitted 
to  give  evidence  for  the  sum  brought  in.  This  rule  should 
be  accompanied  with  the  general  issue  or  other  plea  to  the 
residue  of  the  demand.  2  Arch.  Prae.  199 ;  I  Tidd's  Prac, 
{M  Am.  ed.,)  619 ;  Elliot  v.  Callow,  2  Salk.  597. 

In  Kay  v.  Panohiman,  2  W.  Bl.  1029,  the  court  declared 
this  practice  to  be  very  ancient,  citing  in  support  of  it  a  case 
from  2  Keble. 

Lord  Mansfield  recognized  this  rule  to  l)e  just  and  reason- 
able in  Ilallet  v.  Ead  India  Company,  2  Burr.  1120,  and 
held  that  if  the  plaintiff  refused  to  accept  the  sum  tendered, 
with  costs,  he  should  proceed  at  his  peril,  and  if  he  failed  to 
prove  moi'e  to  be  due  him  than  the  money  brought  in,  there 
must  be  a  verdict  for  defendants. 

This  practice,  borrowed  from  the  King's  Bench,  prevails 
in  Massachusetts.  Boydcn  v.  Moore,  5  Mass.  366  ;  Williams 
V.  Injersoll,  12  Pick.  345. 
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That  this  is  not  a  new  question  in  this  state  will  appear  by 
reference  to  The  Strife  Bank  at  New  Bninsivick  v.  Holcombe, 
2  Haht.  193,  in  which  the  practice  is  treated  as  settled,  and 
the  rule  declared  to  be,  that  if  the  plaintiff  proceeds  after  the 
money  is  paid  into  court,  and  does  not  recover  more  than  the 
sum  paid  in,  he  shall  recover  costs  only  up  to  the  time  of 
such  payment.  The  defendant  may  tender  to  the  plaintiff 
any  sum  he  chooses,  with  an  offer  to  pay  the  costs  of  the  suit, 
to  be  taxed  forthwith  by  the  clerk  of  the  court.  If  the 
plaintiff"  refuses  to  accept  the  offer,  the  defendant  may  apply 
for  a  rule  that  he  have  leave  to  bring  the  money  so  tendered 
into  court,  with  the  costs  to  be  taxed,  and  that  thereupon, 
unless  the  plaintiff  shall  accept  such  sum,  with  the  costs,  in 
full  discharge  of  his  claim,  on  account  of  which  the  tender  is 
made,  the  said  sum  shall  be  struck  out  of  the  plaintiff's  dec- 
laration, and  paid  out  of  court,  with  the  costs,  to  the  plaintiff" 
or  his  attorney,  and  upon  the  trial  of  the  issue,  the  plaintiff 
shall  not  be  permitted  to  give  evidence  of  the  same. 

In  such  case,  if  the  plaintiff  on  the  trial  do  not  prove  more 
due  to  him  than  the  sum  so  paid,  there  must  be  a  verdict  for 
the  defendant. 

In  this  case,  the  summons  was  drawn  by  the  plaintiff''s 
attorney,  on  the  28th  day  of  July,  1876,  and  laid  upon  his 
table  to  be  delivered  to  the  sheriff  for  service.  On  the  1st 
day  of  August,  the  defendant  tendered  the  plaintiff"  the  sum 
of  ^G48.74.  The  jury  found  the  debt  due  to  the  plaintiff,  at 
that  date,  to  be  the  sum  of  |647.27.  The  question  is,  whether 
$1.47,  tendered  in  excess  of  the  debt,  was  sufficient  to  cover 
the  costs  then  accrued. 

Without  settling:  what  the  full  costs  would  have  been,  it  is 
enough  to  say  that  the  plaintiff  would  have  been  entitled  at 
least  to  the  following  items : 

Att'y.  Cl'k. 

Retainer,  warrant  of  attorney,  copy  and  filing. ..^1.17  .08 

Summons,  drawing  and  sealing 34  .48 

Entering:  action -10 
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The  practice  of  bringing  money  into  court  is  adopted  to 
relieve  the  defendant  where  he  is  willing  to  pay,  but  has 
failed  to  make  tender  before  suit  brought.  After  tendering 
debt  and  costs,  he  stands  on  the  same  ground  as  if  the  plain- 
tiif  refuses  a  tender  and  subsequently  institutes  his  suit,  in 
which  tender  is  pleaded. 

In  the  latter  case,  the  defendant  must  take  care,  at  his 
peril,  to  tender  a  sufficient  amount,  and  if  he  does  not,  he 
must  fail  on  the  issue  of  tender  submitted  to  the  jury. 

In  the  case  now  under  consideration,  the  deficiency  is  very 
insignificant,  but  the  defendant  has  no  right  to  withhold  any- 
thing due  to  the  plaintiflp,  however  small.  This  is  not  a  case 
in  which  the  maxim,  "  de  minhnis  non  curat  lex,"  applies. 
The  plaintiff  was  entitled  to  exact  the  full  amount  due  him, 
and  the  offer  of  a  less  sum  would  not  support  the  plea  of 
tender. 

In  Boyden  v.  Moore,  5  Mass.  370,  where  the  deficiency  was 
forty-one  cents.  Chief  Justice  Parsons  ruled  that  the  tender 
was  insufficient. 

The  sum  offered  on  the  1st  day  of  August  having  been  less 
than  the  debt  and  costs,  the  defendant  can  derive  no  advantage 
from  his  tender. 

The  rule  to  show  cause  is  refused,  and  the  plaintiff  has 
leave  to  enter  judgment,  with  costs. 


THE    STATE,    CLAUDIUS  W.  BRADSHAW,   PROSECUTOR,    v. 
THE  CITY  COUNCIL  OF  THE  CITY  OF  CAMDEN. 

1.  "Where  a  person  is  in  possession  of  an  office,  and  tlie  common  conncil 
unlawfully  elects  his  successor,  and  thereby  threatens  to  disturb  him 
in  the  enjoyment  of  his  term,  certiorari  is  the  appropriate  remedy  to 
review  such  action.  Tiie  object  of  prosecuting  a  quo  uarranto  iri  to 
.  have  one  in  possession  adjudged  guilty  of  usurpation.  The  relator 
in  this  case  sues  for  no  such  end  ;  his  only  purpose  is  to  remove  from 
his  way  a  proceeding  which  he  apprehends  may  be  used  unlawfully 
to  eject  him. 


JUNE  TERM,  1877.  417 


Brad.shaw  v.  City  Council  of  Camden. 


2.  Under  the  ordinances  of  the  city  of  Camden  now  in  force,  the  chief 
engineer  of  the  fire  department  iiokis  iii.s  office  for  the  term  of  three 
years. 


On  certioravi. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
^AN  Syckel  and  Scudder. 

For  the  plaintiff,  Cliarles  T.  Reed  and  R.  S.  JmikhiH. 

For  the  defendants,  •S'.  H.  Grei/. 

The  opinion  of  tlie  court  was  delivered  by 

Tax  Syckel,  J.  On  the  30th  of  March,  1876,  Brad- 
shaw  was  elected,  at  a  regular  meeting  of  the  Camden  city 
council,  chief  engineer  of  the  Camden  fire  department.  On 
the  5th  of  the  following  April  his  official  bond  was  duly  ap- 
proved by  the  council,  and  on  the  ■29th  of  the  same  month  he 
entered  upon  the  duties  of  his  office,  and  has,  since  that  time, 
occupied  and  held  it. 

On  the  20th  day  of  March,  1877,  the  city  council,  claim- 
ing the  right  to  elect  his  successor,  elected  Kobert  S.  Bender 
to  the  same  position.  No  complaint  was  made  against  Brad- 
shaw — no  notice  was  given  to  him  of  the  contemplated  action 
of  council,  and  Bender  has  not  taken  possession  of  the  office. 

The  only  questions  in  the  case  are :  First.  Whether  the 
action  of  the  common  council  can  be  reviewed  by  certiorari. 
Second.  Whether,  under  existing  ordinances,  Bradshaw  held 
his  office  for  the  term  of  three  years. 

If  the  title  of  a  claimant  in  possession  of  the  office  was  to 
be  tried,  it  would  be  necessary  to  resort  to  a  quo  warranto, 
but  the  relator  in  this  case  being  in  possession  of  the  office, 
the  proceedings  taken  by  the  common  council,  threatening  to 
disturb  him  in  the  enjoyment  of  it,  can  be  reviewed  only  by 
certiorari.  The  object  of  prosecuting  a  quo  warraido,  is  to 
have  one  in  possession  adjudged  guilty  of  usurpation.  The 
plaintiff  in  this  case  sues  for  no  such  end  ;  his  only  purpose  is 
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to  remove  from  his  way  a  proceeding  which  lie  apprehends 
may  be  used  unlawfully  to  eject  him. 

The  second  question  turns  upon  the  construction  of  three 
ordinances  of  the  common  council,  relating  to  the  ofHce  in 
controversy.  The  first,  passed  September  2d,  1869,  ordains 
that  the  council  shall  a])point  one  fire  marshal,  who  shall  be 
a  resident  of  Camden  city ;  and  in  case  of  his  death,  resigna- 
tion, disqualification  or  removal,  or  his  neglect  or  refusal  to 
perform  the  duties  of  his  office,  council  shall  fill  his  place  by 
a  new  appointment ;  that  he  shall  hold  his  office  during  good 
behaviour,  and  subject  at  any  time  to  removal  for  incapacity 
or  neglect  of  duty  ;  that  he  must  qualify  by  taking  an  oath 
to  perform  his  duty  faithfully  and  impartially,  and  that  he 
shall  receive  a  salary  of  $800  per  annum,  payable  monthly. 

A  supplement,  passed  September  26th,  1872,  provides  that 
the  fire  marshal  shall  be  elected  at  the  stated  meeting  of 
council  in  1872,  and  every  third  year  thereafter;  that  he 
shall  give  bond  in  the  sum  of  S500,  and  that  he  may  be  re- 
moved by  council,  for  incapacity,  neglect  or  other  good  cause, 
four  fifths  of  council  voting  in  the  affirmative. 

On  the  29th  of  May,  1873,  a  third  ordinance  was  passed, 
entitled  ''A  supplement  to  an  ordinance  entitled  'An  ordinance 
to  establish  a  paid  fire  department  in  the  city  of  Camden.'" 
The  first  section  provides  that  immediately  after  the  passage 
of  this  ordinance,  one  chief  engineer  of  the  Camden  fire  de- 
partment shall  be  appointed  by  council,  who  shall  perform 
the  same  duties,  take  the  same  oath,  and  be  liable  to  the  same 
penalties  as  are  prescribed  for  the  fire  marshal  in  the  ordi- 
nance to  which  this  is  a  supplement.  The  ordinance  further 
provides  that  the  fire  department  shall  consist,  among  others, 
of  one  chief  engineer  and  one  assistant  engineer,  the  salary 
of  the  chief  to  be  ^800  per  annum,  payable  monthly,  and 
that  all  ordinances  and  parts  of  ordinances  inconsistent  there- 
with be  repealed. 

It  being  competent  for  the  legislature  to  delegate  to  muni- 
cipal corporations  the  power  to  pass  ordinances  of  this  char- 
acter, which  have  the  force,  as  to  persons  bound  thereby,  of 
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legislative  enactments,  tliey  should  be  interpreted  by  the  same 
rules  which  govern  court's  in  the  construction  of  legislative 
acts. 

Valid  ordinances  of  municipal  corporations  are  as  binding 
on  the  corporators  and  the  inhabitants  of  the  place,  as  the  gene- 
ral laws  of  the  state  upon  the  citizens  at  large.  1  Dillon  on 
Mun.  Corp.,  §  240,  note  (1);  Hopkins  v.  Mayor,  &c,.,  4  M.  d' 
IK  640. 

By  the  established  rule,  these  several  ordinances  must  be 
so  interpreted  that  they  may,  if  i)ossible,  all  stand  together. 
They  must  be  harmonized,  so  far  as  may  be  consistent  with 
a  reasonable  and  just  construction.  They  must,  in  all  their 
parts,  be  accepted  as  the  declared  will  of  the  council,  except 
in  so  far  as  they  have  manifested  an  intention  to  reject  them. 
By  virtue  of  the  last  ordinance,  there  ceased  to  be  an  officer 
in  the  city  designated  as  the  fire  marshal,  but  a  chief  engineer 
was  to  be  appointed  to  perform  the  same  duties,  take  the  same 
oath,  to  be  subject  to  the  same  })enalties,  and  to  receive  the 
same  salary. 

The  question  is  whether  it  was  the  intention  of  the  common 
council  to  withdraw  the  office  of  chief  engineer  from  the  ope- 
ration of  any  part  of  the  prior  ordinances,  so  far  as  they  were 
applicable  to  his  functions.  As  to  the  fire  marshal,  did  this 
ordinance  have  any  effect  other  than  to  change  his  official 
name?  The  provision  is,  that  immediately  after  the  pa-ssage 
of  the  ordinance,  the  council  shall  appoint  one  chief  engineer. 
So  far  as  this  ordinance,  standing  by  itself,  is  concerned,  the 
power  to  appoint  is  restricted  to  the  single  occasion  imme- 
diately after  its  adoption  No  power  is  given  to  appoint  his 
successor,  no  right  is  reserved  to  remove  for  official  miscon- 
duct, except  by  reference  to  prior  ordinances,  and  his  tenure 
of  office  is  not  prescribed. 

It  could  not  have  been  the  intention  of  the  common  coun- 
cil to  deprive  themselves  of  the^ie  powers  so  essential  to  tlie 
proper  control  of  this  department  of  the  city  government.  It 
would  require  the  clearest  and  most  explicit  language  to  give 
the  last  ordinance  so  sweeping  an  operation.     The  chief  en- 
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gineer  being  invested  with  precisely  the  same  powers  which 
had  been  entrusted  to  the  fire  marshal,  it  will  not  only  be 
consistent  with  the  last  ordinance  to  hold  th;\t  the  term  of 
office  fixed  by  the  ordinance  of  1872  is  ap])licable  to  him,  but 
it  is  absolutely  necessary  so  to  construe  it,  in  order  to  pre- 
serve to  the  common  council  the  power  to  maintain  the  exist- 
ence of  this  department  in  its  established  form. 

The  contrary  interpretation  would  be  an  unreasonable  one. 

That  it  was  the  intention  simply  to  change  the  name  by 
which  the  officer  was  to  be  designated,  is  made  quite  clear  by 
the  provision  that  the  chief  engineer  shall  be  liable  to  the 
same  penalties  prescribed  for  the  fire  marshal.  One  of  those 
penalties  prescribed  by  the  prior  ordinance  was,  that  the  fire 
tnarshal  should  be  subject  to  removal  by  the  council,  before 
the  expiration  of  his  three  years'  tenure,  for  incapacity,  neg- 
lect or  other  good  cause.  If  it  was  intended  that  the  chief 
engineer  should  hold  his  station  merely  at  the  will  of  the 
common  council,  it  would  have  been  wholly  unnecessary  to 
bring  him  within  the  operation  of  this  punitive  clause. 

I  think,  therefore,  that  when  Bradshaw  was  elected  on 
March  30th,  1876,  after  the  passage  of  the  last  ordinance, 
and  after  one  appointment  under  it,  the  common  council 
acted,  not  under  that  ordinance,  which  gave  them  power  only 
to  make  a  single  appointment,  but  under  and  by  virtue  of  the 
first  section  of  the  ordinance  of  September,  1872,  which  or- 
dains that  he  shall  hold  for  three  years.  He  is  still  in  pos- 
session of  an  unexpired  term,  holding  not  by  force  of  a  con- 
tract with  the  city,  but  by  virtue  of  an  ordinance  which  is 
the  law  of  the  city. 

The  power  to  remove  him  for  cause  could  be  exerted  only 
after  he  had  an  opportunity  to  defend  himself,  which  was  not 
accorded  in  this  case.     Haighi  v.  Love,  10  Vroom  14. 

The  suggestion  that  the  relator  was  elected  before  there 
was  a  vacancy  by  the  expiration  of  his  predecessor's  term, 
and  that,  therefore,  he  is  an  intruder  without  title  to  the 
office,  and  not  in  a  position  to  challenge  the  action  of  council, 
cannot  be  considered  now.     He  has  been  in  possession  of  the 
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office  for  more  than  a  year,  by  assent  of  the  common  conncil, 
under  color,  at  least,  of  an  election  by  them,  and  therefore 
his  right  to  retain  the  office  can  be  litigated  only  by  quo  vxiv- 
ranto. 

The  proceedings  certified  in  this  case  should  be  set  aside, 
with  costs. 


THE  STATE,  MARCUS  FLEISCHAUER,  PROSECUTOR,  v.  THE 
INHABITANTS  OF  THE  TOWNSHIP  OF  WEST  HOBOKEN 
AND  ERNEST  PEIGNE. 

Where  a  writ  of  certiorari  is  prosecuted  in  aid  of  an  ejectment  suit,  the 
present  owner  should  be  made  a  party  to  it,  otherwise  he  cannot  be 
bound  by  the  adjudication. 


On  certiorari.     In  mutter  of  taxation. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Vax  Syckel  and  Scudder. 

For  the  plaintiff,  /.  W.  Scudder. 

The  opinion  of  the  court  was  deli  veered  by 

Van  Syckel,  J.  The  writ  in  this  case  is  prosecuted  to 
test  the  validity  of  the  assessment  for  taxes  on  lots  of  the  re- 
lator in  West  Hoboken,  in  the  year  1868,  and  the  subsequent 
sales  of  said  lots  for  the  non-payment  of  the  taxes  imposed. 

The  lots  were  sold  by  the  township  to  one  E..  T.  Bene,  for 
non-payment  of  the  taxes  assessed  against  them. 

Bene  subsequently  conveyed  the  lots  to  Ernest  Peigne,  and 
he  conveyed  them,  before  the  certiorari  was  sued  out,  to 
Lifria  Columbus. 

Where  a  certiorari  is  prosecuted  in   aid  of  an  ejectment 
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suit,  the  present  owner  should  be  made  a  ])arty  to  it,  other- 
wise he  cannot  be  bound  by  the  adjudication. 

In  this  case,  Columbus,  who  held  the  tax  title  when  the 
writ  was  sued  out,  has  not  been  made  a  party,  and  therefore 
he  cannot  be  concluded  by  any  judgment  which  this  court 
may  render. 

I  think,  therefore,  that  no  opinion  should  be  expressed 
upon  the  points  involved  in  this  controversy,  until  such  pro- 
ceedino-s  are  taken  tliat  Columbus  mav  be  heard. 


THE  ST.\TE,  SARAH  WYCKOFF,  PROSECUTRIX,  v.  M.  R. 
NUNN,  COLLECTOR  OF  THE  TOWNSHIP  OF  WASHING- 
TON, IN  THE  COUNTY  OF  WARREN. 

1.  Tlie  prosecutrix  having  liad  no  notice  that  tlie  assessment  for  t  ixes  was 
made  against  her,  and  therefore  no  opportnnity  to  apply  to  the  com- 
missioners of  ap[)eal,  is  entitled  to  review  the  assessment  by  certiorari. 

2.  Assessment  set  aside,  neither  the  principal  or  interest  of  the  mort- 
gage assessed  being  payable  to  her. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  plaintiff,  /.  G.  S/iipman. 

For  the  defendant,  0.  Jcffei'y. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  One  John  C.  Miller  executed  a  mort- 
gage on  the  farm  on  which  he  resides,  in  the  township  of 
Washington,  in  the  county  of  Warren,  to  the  executors  of 
Simon  Wyckoff,  deceased,  to  secure  to  tliem  the  pavment 
of  the  sum  of  $6500  at  the  decease  of  the  prosecutrix,  Sarah 
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AVyckoff,  the  interest  to  be  paid  to  tlie  executors  atinuallv 
during  her  lifetime.  Tliis  annual  interest  is  paid  hv  said 
executors  to  said  Sarah  in  lieu  of  her  right  of  dower  in  the 
estate  of  said  decedent. 

Under  color  of  the  act  of  April  17th,  1876,  [Laivs,  1876, 
p.  160,)  the  prosecutrix,  who  resided  in  Belvidere,  Mas 
assessed  in  the  year  1876,  in  the  township  of  Washington, 
for  the  principal  sum  of  said  mortgage.  She  had  no  notice 
that  this  assessment  was  made  against  her,  and  therefore  had 
no  opportunity  to  apply  to  the  commissi(Miers  of  appeal  for 
relief.  She  has,  therefore,  prosecuted  this  certiorari  to  re- 
view the  assessment,  and  she  is  entitled  to  have  it  set  aside 
if  it  is  illegally  imposed  upon  her.  It  is  manifest  that  this 
assessment,  as  against  the  prosecutrix,  is  wholly  unauthorized. 
Neither  the  })riiK'ipal  or  interest  is  payable  to  her;  the 
principal  is  not  due  until  her  deutii,  and  the  interest  is  paya- 
ble to  the  executors,  and  is  by  them  paid  to  her.  If  the 
interest  had,  by  the  terms  of  the  mortgage,  been  payable  to 
her,  the  case  would  be  within  the  rule  in  State,  Hilt,  pi'os.,  v. 
Hanson,  Collector,  7  Vroom  50,  and  she  would  have  been 
taxable  upon  the  amount  of  interest  which  had  become  due 
and  was  unpaid  upon  the  mortgage  at  the  time  of  the  assess- 
ment. 

The  assessment  should  be  set  aside,  with  costs. 


STATE  V.  WILLIAM  STARTUP  ET  AL. 

1.  Section  159  of  the  cliarter  of  Jersey  City,  {Laws,  1871,  p.  1160,)  forbiris 
any  board  or  department  of  the  city  government  to  make  a  contract 
for  work  or  materials  without  previous  advertisemint  for  proposals, 
with  certain  exceptions.  Held,  that  although  tliis  section  (h)es  not 
make  the  breach  of  its  term-i  a  crime,  it  is  indictahle. 

2.  The  violation  of  a  prescribed  public  duty  by  a  ministerial  officer  is 
indictable  without  being  made  so  in  terms  by  st;itute. 

3.  In  the  absence  of  express  words  in  the  statute,  making  the  act  criminal, 
the  indictment  must  charge  that  the  offence  was  committed  with  an 
evil  intent,  or  wilfully. 
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4.  Tlie  indictment  should  negative  provisos  in  the  statute,  which  consti- 
tute exceptions  to  the  duty  imposed. 

•5.  Where  an  indictment  charges  a  crime,  made  such  by  statute,  it  is  suffi- 
cient to  charge  it  in  the  words  of  tlie  statute,  without  a  particular 
statement  of  facts  and  circumstances,  when  the  offence  is  tiiereby 
described  without  ambiguity  and  uncertainty,  or  there  may  be  such  a 
particular  statement  of  facts  as  will  bring  the  accused  within  its 
operation. 

6.  If  either  count  in  an  indictment  be  good,  it  will  not  be  quashed. 

7.  A  clear  legal  intent,  by  a  repeal  of  the  act  imposing  a  penalty  or  con- 
stituting a  crime,  or  some  other  expressed  purpose,  is  necessary  to 
annul  a  penalty  or  condone  a  crime. 

8.  Constructive  repeal  and  discharge  in  such  cases  are  forbidden  by 
Rei\,  p.  8;V2,  ^  4,  title  "  Slatutea,"  except  in  mere  matters  of  practice  or 
modes  of  procedure. 

9.  If  an  indictment  found  by  a  grand  jury  fail  to  set  out  any  crime,  the 
court  cannot  so  amend  it  as  to  charge  the  crime  which  it  is  supposed 
they  intended.  Sections  43  and  5o,  Criminal  Procedure  Act,  author- 
izinji  amendments,  considered. 


On  certiorari  to  the  Court  of  Oyer  and  Terminer  of  Hudson 
county,  to  remove  indictments  against  the  defendants. 

Argued  at  February  Term,  1.S77,  before  Justices  Depue, 
Van  Syckel  and  Scudder. 

For  the  state,  A.  Q.  Gtirrd^ion  and  Yatudta,  Attorney- 
General  . 

For  the  defcitdants,  F.  McG'e  and  CjrthmiU  Parker. 

The  opinion  of  the  court  was  deliv^ered  by 

Scudder,  J.  On  the  return  of  three  several  writs  of  cer- 
fiorari,  bringing  into  this  court  three  separate  indictments 
against  these  defendants,  it  is  moved  in  their  behalf  that  the 
same  be  qua.<?hed,  for  reasons  which  will  be  considered  in 
order. 

One  indictment  charges,  in  several  counts  and  on  different 
days,  that  the  defendants,  members  of  the  board  of  public 
works  of  Jersev  Citv,  unlawful Iv  did  enter  into  a  contract 
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with  one  Jeremiah  B.  Cleveland  for  work  and  materials  for 
the  construction  of  reservoir  number  three,  &c.,  without  pre- 
viously advertising  that  the  board  of  public  works  of  Jersev 
City  had  determined  to  construct  said  reservoir,  or  that  pro- 
jwsals  would  be  received  for  constructing  the  said  reservoir, 
&c.  The  counts  further  state  that  the  charge  is  not  within 
the  exception  of  the  statute,  in  cases  where  the  sum  to  be  ex- 
pended does  not  exceed  $500. 

The  second  indictment  charges  the  same  unlaAvful  omission 
to  advertise  for  the  construction  of  a  sewer,  called  the  reser- 
voir sewer,  of  the  structures  and  proi)erty  connected  Avith  the 
supply  and  distribution  of  Passaic  water,  &c.  It  also  states 
that  the  expenditure  was  not  within  the  exception  of  the 
statute  where  the  sum  is  under  $500;  nor  for  repairs  where 
the  safety  or  protection  of  public  property  or  the  public  con- 
venience required  such  advertisements  to  be  dispensed  with. 

These  indictments  are  founded  on  Section  159  of  the  charter 
of  Jersey  City,  passed  March  31st,  1871,  {Lmvs,  1871,  jj. 
1160.)  This  section  forbids  any  board  or  department  of  the 
city  government  to  make  a  contract  for  work  or  materials 
without  previous  advertisement  for  proposals,  provided  the 
amount  shall  not  exceed  the  sum  of  $500 ;  or  for  repairs,  where 
the  safety  and  protection  of  public  property,  or  the  public 
convenience,  require  such  advertisement  to  be  dispensed  with. 

This  section  does  not  impose  any  penalty,  or  make  the 
violation  of  its  terms  a  crime.  It  is  a  mere  prohibition  which 
would  render  a  contract,  made  against  its  requirement  for 
notice  and  j^roposals,  void  against  the  city.  ScJiinnm  v.  Sei/- 
mour,  9  C.  E.  Green  153  ;  1  Dillon  on  Mun.  Corp.  372-3.' 

It  is,  therefore,  objected  to  this  indictment  that  the  act  only 
annuls  the  contract,  but  constitutes  no  crime. 

It  is  not  necessary  that  the  charter  of  a  public  corporation 
should,  in  terms,  make  the  breach  of  a  positive  duty  enjoined 
upon  its  officers  a  crime.  The  violation  of  a  ]irescribed  duty 
to  the  ])ublic  is  itself  a  crime,  for  which  the  oU'ender  may  be 
indicted  at  common  law.  Stdtev.  Morris  Canal  and  Banking 
Co.,  2  Zah.  537;   1    Whart.  Cr.  Laic,  §  10. 
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It  is  thus  stated  in  Bish.  on  Stat.  Crimes,  §  138:  "Since 
the  coninion  law  punishes  every  breach  of  public  duty  suffi- 
cient in  magnitude  for  its  notice,  the  consequence  follows  that 
if  a  statute  newly  creates  a  duty  of  a  public  nature,  but  pre- 
scribes no  punishment  for  its  violation,  the  party  violating, 
while  not  indictable  strictly  under  the  statute,  is  so  at  common 
law."     See,  also,  1  Bish.  Cr.  Law,  {Mh  ed,)  §§  535,  536. 

This  public  duty  imposed  upon  the  ministerial  officers  of  a 
city  government  to  make  contracts  by  advertisement  for  pro- 
posals and  competing  bids,  is  of  great  impoi^tance  in  admin- 
istering the  affairs  of  the  city,  and  its  violation  is  a  public 
wrong,  which  shoidd  be  adequately  punished. 

But  the  act  here  forbidden  is  not  necessarily  criminal.  It 
is  not  indictable  at  common  law  without  the  statute.  It  is 
only  criminal  when  it  proceeds  from  a  criminal  mind,  and  the 
indictment  must  be  framed  according  to  common  law  forms. 
Hence,  in  the  absence  of  express  words  in  the  statute,  making 
the  act  criminal,  there  must  be  a  charge  in  the  indictment  that 
the  offence  was  committed  with  an  evil  intent,  or  wilfully. 
1  Buss,  on  ^'rime^s  49 ;  Bish.  on  Stat.  Crime.s,  §  132,  note 
61  ;  State  v.  Halsted  et  al.,  supra. 

It  follows  that  these  two  indictments  are  defective  in  not 
charging  that  the  omissions  to  advertise,  according  to  the 
terms  of  the  statute,  were  done  with  an  evil  intent,  or  wil- 
fully. There  is  no  allegation  of  wilfulness,  guilty  knowledge, 
or  fraudulent  intent. 

What  shall  be  the  evidence  of  a  criminal  intent  is  another 
question.  By  the  act  of  March  24th,  1873,  Section  53, 
{Laivs,  1873,^9.  414,)  it  is  enacted  that  at  the  end  of  Section 
159  of  the  act  to  Avhich  that  is  a  supplement,  there  shall  be 
an  additional  proviso,  as  follows  :  "And  provided,  also,  if  the 
exigency  of  any  public  service  will  not  admit  of  the  adver- 
tisement for  jiroposals  provided  for  in  said  section,  said  work 
may  be  done  forthwith,  provided  that  the  board  charged  Mith 
doing  the  same  shall  first  jiass  a  resolution  declaring  such 
exigency  to  exist,  and  that  the  immediate  performance  of  the 
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Avork  and  furnishing  of  any  material  would  not  admit  of  the 
ordinary  delay  of  advertising  for  proposals." 

The  counts  of  these  indictments  fail  to  allege  that  the  exi- 
gency above  named  did  not  exist,  and  that  the  resolution  was 
not  passed.  The  other  provisos  in  the  original  law  are  in- 
serted, but  this  one  in  a  subsequent  act  is  omitted.  The 
indictment  should  negative  this  proviso,  otherwise  there  may 
be  no  offence  charged  within  the  terms  of  the  act.  If  the 
exigency  did  exist,  and  the  resolution  was  passed,  the  act  of 
contracting  without  advertisement  was  legal. 

There  must  be  certainty  in  pleading  a  statutory  crime. 

The  third  indictment  against  the  defendants  is  in  two 
counts,  and  is  founded  on  the  act  of  1872.  Lmcs,  1872,  p. 
34.  It  charges,  in  the  first  count,  that  the  defendants,  mem- 
bers of  the  board  of  public  works  of  Jersey  City,  did  counsel, 
aid  and  assist  and  procure  in  obtaining  for  one  Jeremiah  B. 
Cleveland  divers  large  sums  of  money,  amounting,  in  the 
whole,  to  the  sum  of  ^4000,  from  the  mayor  and  aldermen 
of  Jersey  City,  not  lawfully  and  justly  due  to  the  said  Jere- 
miah B.  Cleveland  at  the  time  of  obtaining  the  same,  &q. 
And,  in  the  second  count,  that  the  defendants,  being  members 
of  the  board  of  public  works  of  Jersey  City,  at  a  meeting  of 
the  said  board  of  public  works  of  Jersey  City,  did  vote  for 
and  pass  a  certain  resolution,  wherein  and  whereby  it  Avas 
resolved,  among  other  things,  in  substance  and  to  the  effect 
that  $3000  be  paid  to  Jeremiah  B.  Cleveland,  on  account  of 
contract  number  eight,  board  of  water  commissioners,  for 
labor  and  materials  on  reservoir  number  three ;  that  $500  be 
jiaicl  to  Jeremiah  B.  Cleveland  for  materials  furnished  and 
Avork  done  on  reservoir  sewer,  and  thereby  then  and  there 
did  counsel,  aid,  assist  and  procure  in  obtaining  for  one  Jere- 
miah B.  Cleveland  divers  large  sums  of  money,  amounting,  in 
the  Avhole,  to  a  large  sum  of  money,  to  wit,  the  sum  of  $4000, 
from  the  mayor  and  aldermen  of  Jersey  City,  not  lawfully 
and  justly  due  to  the  said  Jeremiah  B.  Cleveland  at  the  time 
of  obtaining  the  same,  &c. 

By  this  act,  the  persons  offending  in  the  premises  shall  he 
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f/uilfi/  of  a  misdemeanor,  &c.  Thi^?  section  differs  from  Sec- 
tion 159  of  the  charter,  relating  to  advertisements  for  con- 
tracts, which  does  not  make  the  act  criminal,  and  a  different 
rnle  must  be  applied  to  it  in  pleading.  AVhere  the  indict- 
ment charges  a  statutory  crime,  the  general  rule  is,  that  tlie 
offence  may  be  charged  either  in  the  words  of  the  statute,  or 
there  may  be  such  a  particular  statement  of  facts  as  M'ill  bring 
the  accused  within  its  operation.  State  v.  TJtatcher,  6  Vroom 
445 ;  People  v.  Taylor,  3  Denio  91  ;  State  v.  Stimson,  4  Zah.. 
9 ;  Bkh.  on  Stat.  Crimes,  §  378. 

This  is  stated  with  more  ])articularity  and  accuracy  in  Com- 
momcealth  v.  Welsh,  7  Grai/  324,  thus:  "A  charge  in  an  in- 
dictment may  be  made  in  the  words  of  a  statute,  without  ai 
particular  statement  of  facts  and  circumstances,  when,  by 
usijig  those  words,  the  act  in  which  an  offence  consists  is 
fully,  directly  and  expressly  alleged,  without  any  uncertainty 
or  ambiguity." 

It  is  required  of  every  indictment  that  it  shall  give  the 
accused  reasonable  notice  of  the  act  against  which  he  is  called, 
to  defend  himself.  This  may  be  given  in  the  exact  words  of 
the  statute,  but  it  may  require  some  statement  of  facts  and. 
circumstances  to  give  him  this  knowledge.  If  so,  it  is  his 
right  to  have  such  facts  and  circumstances  set  out  in  the 
indictment.  There  is  no  defect  in  this  indictment,  in  these 
respects,  in  either  count.  The  defendants  are  charged  in  the 
words  of  the  statute,  the  time  is  given,  the  person  for  whom 
the  money  was  obtained,  and  the  city  corporation  from  which 
it  was  taken.  Greater  particularity  would  afford  the  defend- 
ants oj^portunity  for  ca})tious  defences,  but  is  not  necessary 
for  a  fair  trial  of  the  charge.  It  is  said  that  the  means  by 
which  the  defendants  did  counsel,  aid  and  assist,  and  procure^ 
in  obtaining  the  money  from  the  city,  should  appear,  but  this 
is  matter  of  proof  rather  than  of  pleading.  The  means  em- 
ployed are  not  elements  of  the  crime  by  this  statute.  State  v. 
Stiniso7i,  4  Zab.  478. 

But  if  this  objection  were  good,  the  second  count  of  the 
indictment  sets  out  the  means.     It  charges  that  at  a  meeting 
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of  tlie  board  of  pul)lic  works,  tliey  did  vote  for  and  pass  a 
certain  resolution  to  pay  to  Jeremiah  B.  Cleveland  a  (;ertaiu 
sum  of  money,  not  lawfully  and  justly  due  on  a  certain  con- 
tract. This  is  particular  enough  in  all  the  ttircumstances. 
If  either  count  be  good,  the  indictment  will  not  bo  quashed. 
State  V.  Norton  et  al.,  3  Zab.  48. 

It  was  further  argued  by  the  defendants' counsel  that  the 
first  and  third  of  these  indictments,  relating  to  contracts  made 
and  money  paid  for  the  construction  of  reservoir  number 
three,  should  be  quashed,  because  an  act  of  the  legislature, 
passed  March  29th,  1875,  {Law}^,  1875,  jo.  393,)  operated  as 
a  repeal  of  the  penalty  of  these  sections  of  the  charter  upon 
which  the  indictments  are  founded,  and,  by  a  legislative 
recognition,  legalized  the  contract  made,  and  all  acts  done 
under  it.  This  act,  entitled  "An  act  relative  to  reservoir 
number  three  of  the  Jersey  City  water  works,"  has  no  such 
intent  or  legal  effect.  Its  object  was  to  sto[)  the  work  under 
the  illegal  contract,  and  make  the  contractor  an  equitable 
allowance  for  the  work  done  by  him.  There  is  no  attempt 
to  alter  the  former  statute,  or  to  legalize  the  contract,  or  the 
acts  of  those  who  made  it.  The  principle  invoked  and  the 
cases  cited  are  inapplicable.  A  clear  legislative  intent,  by  a 
repeal  of  the  act  imposing  it,  or  some  other  expressed  pur- 
pose, is  required  to  take  away  a  penalty  or  condone  a  crime 
by  a  retroactive  law.  This  is  especially  to  be  guarded  against 
in  legislation  designed  to  favor  individuals  at  the  expense  of 
the  public.  By  Rev.,  p.  832,  §  4,  no  offence,  liability,  penalty 
or  forfeiture,  civil  or  criminal,  shall  be  repealed  or  altered, 
nor  discharged,  or  affected  by  the  repeal  or  alteration  of  the 
statute  under  which  they  were  imposed,  unless  it  be  expressly 
declared  in  the  act,  except  where  said  act  shall  relate  to  mere 
matters  of  practice  or  modes  of  procedure.  The  result  to 
which  I  have  arrived  is,  that  the  first  and  second  indictments 
should  be  quashed,  and  the  motion  should  be  denied  as  to  the 
third  indictment.  A  further  motion  is  made  on  behalf  of  the 
state,  that,  if  either  of  the  indictments  be  found  defective, 
amendments  be  allowed. 

Vol.  X.  2  F 
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The  defect  in  tlie  first  and  second  indictments,  as  already 
stated,  is,  that  they  do  not  charge  a  criminal  intent  or  wilful- 
ness in  the  failure  to  advertise  for  proposals,  &c.  Can  this 
be  amended?  Such  amendment  in  the  body  of  the  indict- 
ment could  not  be  made  by  the  common  law,  nor  by  any 
statute  or  practice  in  our  state  prior  to  the  Revision,  which 
took  effect  January  1st,  1875.  It  is  claimed  that  such 
amendment  may  now  be  made  under  Sections  43  and  53  of 
the  act  regulating  proceedings  in  criminal  cases.  Rev.,  pp. 
275-277. 

Section  43  authorizes  amendments  to  be  made  whenever, 
n})on  the  trial  of  any  indi(^tment  or  legal  presentment  for  a 
crin)iual  offence,  there  shall  appear  to  be  any  variance  between 
the  statement  therein  and  the  evidence  offered  in  i)roof  thereof, 
in  the  name  of  place,  person  owning  property,  or  jierson  or 
property,  matter  or  thing,  named  or  described  therein  ;  and 
further,  in  case  any  error  in  form  shall  exist  in  said  indict- 
ment, or  in  the  manner  of  describing  the  offence  intended  to 
be  charged,  Section  53  enacts,  that  every  objection  to  any 
indictment,  tor  any  defect  of  form,  or  substance,  apparent  on 
the  face  thereof,  shall  be  taken  by  demurrer,  or  motion  to 
quash  such  indictment,  before  the  jury  shall  be  swoi'7i,  and  not 
afterwards ;  and  every  court  before  which  such  objection  shall 
be  taken  for  any  such  defect,  or  before  whom  any  person  may 
be  tried,  may,  if  it  be  thought  necessary,  cause  the  indictment 
to  be  forthwith  amended,  &c. 

It  is  said,  that  at  common  law,  as  the  indictment  is  the 
finding  of  a  jury  upon  oath,  it  cannot  be  amended  without 
the  concurrence  of  the  grand  inquest  by  whom  it  is  presented  ; 
but  as  the  grand  jury  give  their  formal  consent  before  they 
are  discharged,  that  the  indictments  may  be  amended  in  form, 
without  altering  the  substance,  mere  technical  informalities 
may,  therefore,  be  amended  by  the  court  before  the  com- 
mencement of  the  trial.  1  Ai^ch.'Or.  Prac.  and  PL  100;  1 
Chit.  Cr.  Lam  297 ;  1  Bish.  Or.  Proc,  §  707,  d'c. 

Chief  Justice  Gibson,  in  Spa7'k.s  v.  Commonwealth,  9  Barr 
354,  says  these  are  those  clerical  slips  which  it  is  well  settled 
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the  court  has  jjower  to  amend  by  the  ]>revious  assent  of  ths 
grand  jury.  Such  amendments  are  infrequent  in  the  practice 
of  our  courts.  But  no  court  has  assumed  to  amend  an  in- 
dictment or  presentment  in  matter  of  substance  without  ex- 
press statutory  authority.  Some  late  English  statutes  have 
given  large  authority  of  amendment  under  the  unlimited 
j)Ower  of  parliament,  but  parts  of  these  might  probably  be 
restrained  by  our  constitutional  limitations. 

In  our  constitution  is  found  the  provisions  that  "  no  per- 
son shall  be  held  to  answer  for  a  criminal  offence,  unless  on 
the  presentment  or  indictment  of  a  grand  jury  ; ''  and  "  in  all 
criminal  prosecutions,  the  accused  shall  have  the  right  to  be 
informed  of  the  nature  and  cause  of  the  accusation,"  &c. 

This  presentment  or  indictment  is  what  he  may  be  called 
upon  to  answer,  and  nothing  else ;  not  a  charge  made  under 
the  sanction  of  a  court  acting  by  the  authority  of  some 
statute. 

Section  43  of  our  Criminal  Procedure  Act  relates  to  variance 
between  the  statements  of  the  indictment  and  proof  at  the 
trial.  It  enumerates  particulars  that  are  amendable,  and  they 
may  properly  be  considered  matters  of  form,  or  of  such  sub- 
stance as  do  not  aifect  the  very  nature  and  cause  of  the  accusa- 
tion. This  section  adds  further,  "  in  case  any  error  in  form 
shall  exist  in  said  indictment,  or  in  the  manner  of  describing 
the  offence  intended  to  be  charged,  like  amendment  shall  be 
made  in  like  terms." 

We  come  upon  debatable  ground  in  the  last  clause  of  the 
sentence.  The  manner  of  describing  the  offence  intended  to 
be  charged  may  be  essential  to  show  that  a  crime  has  been 
committed,  and  contain  the  very  gravamen  of  the  charge. 
This  section,  as  has  been  said,  relates  to  variance  at  the  trial, 
but  it  must  be  used  to  illustrate  Section  53,  upon  which  this 
motion  depends,  for  the  indictments  are  now  before  us  on  a 
motion  to  quash  before  the  jury  are  sworn. 

This  latter  section  says  that  any  defect  of  form  or  substance, 
apparent  on  the  face  of  the  indictment,  may  be  forthwith 
amended  in  any  particular.     The  power  of  amendment  here 
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given  may  well  cover  the  special  matters  named  in  Section 
43.  It  is,  however,  obvious  that  every  defect  in  substance 
cannot  be  altered,  for  this  might  essentially  change  the  in- 
dictment. Does  the  expression  defect  of  substance  mean  that 
if  there  be  a  substantial  omission  to  charge  any  crime,  it  may 
be  inserted?  If  the  grand  jury  have  failed  to  present  any 
criine,  may  the  court  add  fit  words  to  make  it  such  ? 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  vol.  1,  §§ 
96,  705,  &c.,  discusses  this  subject  so  fully  that  it  is  need- 
less to  add  to  his  reasoning  or  illustrations.  His  conclu- 
sion is  that  no  matter  that  is  essential  to  be  set  forth  to 
show  that  an  oifence  has  been  committed,  can  be  mere  matter 
of  form.  And  it  is  plain  that  the  legislature  cannot  constitu- 
tionally authorize  an  "amendment  in  substance,  which  will 
change  an  indictment  found  by  a  grand  jury  so  as  to  substi- 
tute one  crime  for  another  charged  therein ;  nor  if  the  in- 
dictment fail  to  set  out  any  crime,  can  the  court  so  amend  it 
as  to  charge  the  crime  which  it  is  su])posed  they  intended. 

The  object  of  tlie  constitution  is,  that  a  man  shall  not  be 
harassed  with  a  public  accusation  and  trial  until  a  grand  jury 
have  passed  upon  the  probability,  and  the  degree  of  crimi- 
nality. Without  his  consent  the  court  can  permit  no  allega- 
tion of  crime  to  be  made  against  him  which  the  grand  jury 
have  not  presented. 

In  tlie  present  case,  the  gi-aud  jury  have  found,  under  the 
first  two  indictments,  that  these  defendants  did  not  advertise 
for  proposals,  &c.  They,  doubtless,  believed  that  to  be  a 
crime  under  the  charter.  But  suppose  they  had  understood 
that  it  was  necessary  to  charge  that  the  defendants  did  this 
act  wilfully,  corruptly  or  with  fraudulent  intent,  is  it  certain 
they  would  have  presented  such  indictment? 

They  certainly  have  not  expressed  an  intent  to  charge  them 
with  wilfulness  in  their  failure  to  advertise.  As  this  was 
necessary,  because  the  statute  does  not,  in  itself,  declare  the 
omission  to  be  criminal,  the  jury  have  failed  to  find  that  any 
crime  was  committed,  or  even  to  indicate  a  purpose  that  they 
intended  so  to  charge. 
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The  amendments  proposed  wonld  so  essentially  change 
these  first  two  indictments  that  they  should  not  be  allowed. 
The  motion  to  amend  tliem  is  refused. 


IX   M\TTER   OF   COMMISSIOXERS   TO    DRAIN   THE   GREAT 
MEADOWS,  OX  PEQUEST  RIVER. 

1.  The  act  of  March  8tli,  1871,  for  the  drainage  of  lands,  is  a  scheme  for 
the  public  good,  and  the  rights  of  eminent  domain  and  taxation  may 
be  employed  in  the  execution  of  its  purpose. 

2.  Special  as.sessments  upon  the  lands  of  individuals,  for  drainnge  under 
this  act,  can  only  be  made  where  the  benefit  is  actually  received  or 
demonstrably  certain. 

3.  Section  2  of  the  supplement  of  1874  enacts  that,  before  the  work  is 
finished,  the  comraissionens  may  assess  the  expenses  on  the  lands 
benefited  or  intend*-d  to  be  betiefited.  Held,  where,  by  the  testimony, 
such  intended  benefits  are  speculative  and  doubtful,  the  lands  of  ob- 
jectors cannot  be  a.ssessed  under  this  section. 


The  Crane  Iron  Company  and  Mary  V.  Wurts  filed  their 
respective  objections  to  the  assessments  made  by  the  commis- 
sioners upon  their  lands  in  Warren  county,  under  Section  2 
of  the  act  to  provide  for  the  drainage  of  lands,  approved 
March  8th,  1871,  and  Section  2  of  the  supplement,  approved 
March  19th,  1874.  The  assessment  against  the  Crane  Iron 
Company  amounts  to  $1232.46,  and  against  Mary  V.  Wurts, 
113,247^84. 

The  reasons  assigned  by  the  objectors  appear  in  the  opinion 
of  the  court. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Vax  .Syckel  and  Scudder. 

For  the  objectors,  ./.  G.  Shipman. 

For  the  commissioners,  ./.  Va.natta. 
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The  opinion  of  the  conrt  was  delivered  by 

ScuDDER,  J.  The  act  of  March  8th,  1871,  provides  for 
the  drainage  of  lands  snbject  to  overflow  from  freshets,  or 
which  are  usually  in  a  low,  marshy,  boggy  or  wet  condition, 
exclusive  of  salt  marshes  or  lands  flowed  by  tide  waters. 

That  the  legislature  have  the  power  to  enforce  the  improve- 
ment of  such  lands,  not  for  the  advantage  of  the  owners  only, 
but  for  sanitary  ends,  and  for  the  public  good  in  adding  to 
the  area  of  tillable  and  productive  soil,  is  well  established. 
Special  assessments  for  drains,  levees,  sewers  and  culverts,  by 
which  large  tracts  of  land  are  protected  from  overflow  and 
relieved  from  excessive  moisture,  have  been  frequently  au- 
thorized by  legislation  in  this  country  and  elsewhere.  Cooley 
on  Ta.v((fion  423. 

That  the  legislature  have  the  right  to  determine  the  public 
utility  of  such  schemes,  and,  in  their  execution,  to  employ  the 
rights  of  eminent  domain  and  of  taxation,  was  expressly  de- 
cided in  Tide  Wafer  Conipani/  v.  Coster,  3  C.  E.  Green  518. 

The  act  of  ]\Iarch  8th,  1871,  was  approved,  in  its  general 
principles,  in  Matter  of  Draindc/e  of  Lands  in  Lower  Chat- 
ham, &G.,  6  Vroom  497.  The  objectors  in  this  case  cannot, 
therefore,  stand  on  this  ground  in  opposing  the  constitution- 
ality of  this  statute. 

There  are  other  reasons  urged  against  these  assessments, 
which  will  be  considered. 

The  board  of  managers  of  the  geological  survey,  on  the 
application  of  five  or  more  owners  of  separate  lots  of  land  in 
the  great  meadows  on  the  Pequest  river,  in  Warren  and  Sus- 
sex counties,  have  made  surveys,  adopted  a  system  of  drain- 
age, prepared  maps  and  made  a  report  of  the  same  to  this 
court.  Three  commissioners  have  been  appointed  by  the 
court  to  carry  out  and  execute  this  system  of  drainage.  No 
remonstrance  was  filed,  in  writing,  by  a  majority  of  the  own- 
ers of  the  lands  aifected,  and  the  commissioners  having  taken 
the  oath  prescribed  by  the  act,  and  filed  the  same,  proceeded 
to  drain  these  meadows,  in  accordance  with  the  general  plan 
of  the  board  of  managers.     Section  2  of  the  act  of  1871  pre- 
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scribes  that,  after  the  completion  of  said  work,  the  expenses 
and  materials  used  shall  be  made  up  by  said  commissioners 
and  returned  to  the  Supreme  Court  in  a  report  to  be  made  by 
them,  together  with  a  general  outline,  description  or  delinea- 
tion of  the  lands  and  territory  which,  in  their  judgment, 
ought  to  contribute  to  the  said  expense.  Provision  is  made 
for  assessments  upon  the  lands  contained  within  the  territory 
reported  by  the  commissioners,  in  proportion,  as  near  as  they 
can  Judge,  to  the  benefit  derived  from  said  drainage  bi/  the 
several  parceh  of  land  to  be  assessed. 

Section  5  enacts  that,  to  enable  the  commissioners  to  raise 
the  necessary  moneys  to  carry  on  the  work  of  draining  the 
lands,  they  may  borrow  money,  giving  their  bonds,  as  such 
commissioners,  therefor,  without  personal  liability,  and  pledge, 
for  the  re- payment,  the  assessment  to  be  made  as  above  named. 

These  are  the  general  features  of  this  act,  so  far  as  they  are 
relevant  to  this  case. 

It  appears  that  there  has  been  difficulty  in  raising  money 
on  the  commissioners'  bonds  during  the  progress  of  the  work 
under  this  act,  and  a  supplement  was  passed  by  the  legisla- 
ture, March  9th,  1874,  to  meet  this  trouble.  Section  2  en- 
acts that  if  the  commissioners,  after  having  commenced  the 
drainage  of  such  tract  and  proceeded  therewith,  shall,  before 
the  di'ainage  of  the  same  shall  be  completed,  be  compelled  to 
suspend  the  completion  thereof,  from  any  inability  at  that 
time  to  raise  the  money  required  therefor,  they  shall  proceed 
to  ascertain  the  tracts  of  land  benefited,  or  intended  to  he  bene- 
fited, by  said  drainage,  and  the  relative  proportions  in  which 
the  said  respective  tracts  have  been  or  will  be  benefited 
thereby,  and  also  the  expenses  already  incurred  in  said  drain- 
age, and,  as  near  as  may  be,  the  additional  expenses  required 
for  the  completion  thereof,  which  expenses  they  shall  assess 
on  the  respective  tracts  of  land,  make  report  to  the  Supreme 
Court,  and,  when  confirmed,  collect  in  the  manner  prescribed 
in  the  former  act,  either  at  one  time  or  at  liitf'erent  times,  in 
sucii  instalments  as  may  be  re([uired  for  the  payment  of  said 
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expenses,  and  apply  the  money  so  collected  to  the  payment 
thereof. 

The  important  difference  between  these  two  sections,  num- 
bered two  in  the  original  act  and  the  supplement,  is,  that  in 
the  former  the  assessment  is  made  after  the  work  is  com- 
pleted, when  the  amount  of  the  expenses  is  determined,  and 
when  the  land  benefited  is  designated  and  ascertained,  while 
in  tlie  latter  the  assessment  is  to  be  made  before  the  comple- 
tion— during  the  progress — of  the  work,  for  lands  benefited 
or  intended  to  be  benefited  by  the  drainage,  for  expenses  in- 
curred, and,  as  near  as  may  be,  the  additional  expenses  re- 
quired for  the  completion. 

Tlie  radical  defect  of  this  section,  in  my  judgment,  is,  that 
land-owners  may  l)e  assessed  for  intended  benefits  which  will 
never  be  realized.  The  work  may  never  be  completed,  or, 
if  completed,  may  not  benefit  their  lands.  The  result  may 
be  that  they  will  be  compelled  to  pay  for  the  experiment  of 
the  projectors,  and  for  speculative  or  visionary  benefits.  The 
original  act  avoided  this  by  waiting  until  the  work  was  com- 
pleted, so  that  the  benefit  was  demonstrated. 

Since  the  cases  of  State,  Agens,  pros.,  v.  Newark,  8  V)'oom. 
415;  Passaic  v.  Bel,  Lack.  &  W.  R.  R.  Co.,  8  Vroom  538, 
and  other  cases  holding  the  same  principle,  it  has  been  settled 
that  special  assessments  for  imjirovements  must  not  exceed 
the  benefits  conferred ;  and  where  there  are  no  benefits  there 
can  be  no  special  assessments. 

Mere  speculative  benefits  are  not,  in  reality,  benefits.  After 
the  experience  we  have  had  of  the  disastrous  results  of  many 
schemes  of  public  improvement  in  burdening  our  citizens 
with  taxation  without  adequate  benefit,  it  is  manifest  that 
our  courts  have  determined  to  keep  them  strictly  within  con- 
.stitutional  limitations.  There  are  cases  holding  that  assess- 
ments may  be  made  for  improvements  during  tlie  progress 
of  the  work,  [Cooley  on  Taxation  462),  for  the  very  purpose 
that  has  induced  the  legislature  to  pass  this  supplemental 
section,  that  the  money  may  be  convenient  to  pay  for  the  im- 
provements as  they  progress,  and  to  avoid  the  difficulty  of 
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borrowing  or  advancing  the  money.  Tliere  may  be  no  objec- 
tiou  to  this  method  of  assessment  in  such  improvements  as 
paving  and  grading  streets  and  building  sewers,  because  the 
results  are  obvious  and  certain  if  the  work  be  finished ;  but 
upon  this  no  opinion  is  expressed,  and  it  is  contrary  to  the 
usual  course  of  our  legislation.  It  is,  however,  a  very  diifer- 
ent  case  when  it  is  applied  to  the  drainage  of  a  large  tract  of 
land. 

The  project  in  the  jiresent  case  is  to  cut  away  reefs  of  rocks, 
and  to  clear  out  the  bed  of  the  Pequest  river,  so  that  a  lower 
level  may  drain  the  wet  and  boggy  lands  in  the  meadows 
about  it,  and  carry  off  the  freshets  more  rapidly.  But  how 
far  back  from  the  river  will  such  drainage  be  effectual? 
This  will  depend  nuich  upon  the  character  of  the  soil,  the 
springs,  the  levels,  the  proper  location  of  lateral  drains,  and 
other  conditions,  which  can  only  be  ascertained  after  the  com- 
pletion of  the  work.  A  very  careful  survey  and  map  of 
these  meadows  have  been  made,  covering  about  six  thousand 
acres  of  laud,  under  the  direction  of  the  managers  of  the 
geological  survey  of  the  state.  It  is  no  disparagement  to  the 
skill  of  these  worthy  gentlemen  to  say  that  they  may  be 
mistaken  in  the  results  of  this  attempted  drainage,  from 
causes  which  they  cannot  foresee.  The  consequence  may  be 
that  these  objectors  will  be  compelled  to  pay  for  expenses  in- 
curred against  their  will,  where  no  benefits  are  received.  The 
projectors  of  this  drainage  have  no  right  to  impose  this  bur- 
den on  the  land-owners.  A  contribution  towards  the  ex- 
penses of  draining  these  meadows  can  only  be  legally  de- 
manded where  the  benefit  is  actually  received  or  demonstrably 
certain.  The  lands  of  the  Crane  Iron  Company  are  mapped 
in  two  small  tracts,  (numbers  34  and  35)  containing  sixty- 
five  and  forty-seven  hundredths  acres,  with  lands  of  others 
intervening  between  them  and  the  Pequest  river.  The 
mapped  lands  of  Mary  Y.  Wurts  comprise  six  hundred  and 
sixty-four  and  eighty-eight  hundredths  acres,  lyiug  on  both 
sides  of  the  Pequest  and  extending  some  distance  back  from 
the  same.     Nearly  all  the  testimony  taken  is  directed  to  the 
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points  whether  much  of  these  lands  is  wet  and  needs  drain- 
ing, and  whether  they  will  be  appreciably  benefited  by  the 
contemplated  scheme  for  drainage. 

Tiie  effect  of  this  conflicting  evidence  is  to  leave  the  mind 
in  doubt.  This  uncertainty  is  not  a  proper  basis  of  assess- 
ments for  benefits.  It  can  be  made  reasonably  certain  by  the 
completion  of  tlie  work.  If  it  be  said  that  this  imposes  on 
others  the  burden,  in  the  first  instance,  of  making  the  im- 
provement of  these  lands,  the  answer  is,  that  the  projectors, 
and  those  who  desire  this  drainage,  should  take  the  risk  of 
success  and  not  those  who  are  unwilling.  It  is  but  an  argu- 
ment cib  inconvenienti,  which  does  not  establish  the  right.  If 
the  assessment  is  made,  according  to  the  second  section  of  the 
original  act,  after  the  work  is  completed,  the  objections  made 
in  this  case  can  be  definitely  settled.  But  as  the  assessment 
made  under  the  second  section  of  the  supplement  of  1874, 
may  result  in  taking  private  property  without  compensation, 
it  is  void,  and  the  assessment  made  against  these  objectors, 
by  its  authority,  is  set  aside,  but  without  costs. 


LEWIS  SIMMONS,  EDWIX  N.  SLOCUM  AND  HENRY  B.  KIM- 
BALL ADS.  EDWIN  KELLY  AND  FRANCIS  G.  LEON. 

1.  In  an  action  on  a  bail-bond,  in  a  court  where  tiie  original  action  is 
not  pending,  after  judgment  by  default,  it  is  too  late  to  object  to  the 
jurisdiction  ;  it  will  be  intended  that  there  were  special  circumstances. 

2.  Where  judgment  by  default  is  entered  in  such  court,  on  a  bail-bond 
given  in  an  action  upon  contract  for  an  uncertain  sum,  not  a  mere 
matter  of  calculation  or  readily  ascertained,  a  writ  of  inquiry  must  be 
issued  to  assess  damages.  An  assessment  by  the  clerk  of  the  court,  for 
the  amount  of  the  judge's  order  for  bail,  will  be  set  aside. 

3.  Judgment  must  be  entered  for  the  penalty  of  the  bond,  with  assess- 
ment to  determine  the  debt  or  damages  to  be  collected  by  execution. 
The  measure  of  this  debt  or  damages  against  the  bail  is  the  amount 
recoverable  in  the  original  action,  costs  of  suit  not  exceeding  the  pen- 
alty of  the  bond. 
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Oil  rule  to  show  cause  why  judgment  by  default  on  a  hail- 
bond  should  not  be  vacated,  and  an  assessment  by  the  clerk 
of  the  court  set  aside. 

Argued  at  February  Term,  1877,  before  Justices  Depue^ 
Van  Syckel  and  Scudder. 

For  the  defendants.  Guild  &  Lum. 

For  the  plaintiffs,  T.  A.  Jobs. 

The  opinion  of  tiie  court  was  delivered  by 

Scudder,  J.  The  plaintiffs  brought  an  action  against  the 
defendants,  Lewis  Sinunonsand  Edwin  N,  Slocuni,  for  breach 
of  contract  in  discharging  them  from  employment  without 
reasonable  cause.  A  capias  ad  respondendum  was  issued  out 
of  the  Court  of  Common  Pleas  of  Essex  county,  and  the 
defendants  were  arrested.  They  gave  a  bail-bond  to  the 
sheriff  in  the  penal  sum  of  $2000,  twice  the  sum  for  which 
the  defendants  were  required  to  give  bail.  Henry  B.  Kim- 
ball, the  other  defendant,  became  their  surety  in  the  bond, 
and  they  were  discharged  from  arrest. 

The  defendants,  Simmons  &  Slocum,  did  not  put  in  special 
bail ;  the  bond  was  assigned  by  the  sheriff  to  the  plaintiffs, 
and  an  action  brought  thei'eon  in  this  court. 

This  was  irregular  :  the  action  should  have  been  brought  in 
the  court  where  the  original  action  was  pending,  and  if  appli- 
cation had  been  made  to  this  court  before  judgment,  the  pro- 
ceedings here  would  have  been  set  aside.  Florence  v.  Shumar, 
5  V7'oom  455. 

But  it  is  too  late,  after  judgment,  to  object  that  the  action 
was  not  brought  in  the  Court  of  Common  Pleas,  where  the 
suit  was  begun.  It  will  be  intended,  in  favor  of  the  judg- 
ment here,  that  there  were  special  circumstances  which  war- 
ranted a  departure  from  the  general  rule. 

The  defendant  Kimball  did  not  appear  in  obedience  to  the 
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command  of  the  writ.  The  other  defendants,  Simmons  & 
Slocnm,  were  non-residents,  and  not  served. 

There  was  an  interlocutory  judgment  by  default  entered 
against  Kimball,  and  the  clerk  assessed  the  debt,  not  for  the 
amount  sworn  to  in  the  affidavit  to  hold  to  bail,  but  for  the 
sura  of  $1000,  the  amount  contained  in  the  judge's  order  for 
bail.  It  is  assessed  in  this  form  :  "  Amount  of  j)enalty,  $2000 ; 
amount  of  real  debt,  $1000."  Interest  is  added  on  $1000, 
amounting  to  $151.66,  making  a  total  of  $1151.66. 

Kimball,  the  surety  in  the  bail-bond,  objects  to  the  regu- 
larity of  this  a.ssessment,  and  says  there  should  have  been  a 
writ  of  inquiry  to  ascertain  the  amount  of  damages  recovera- 
ble by  the  plaintiffs  in  their  original  action  against  Simmons 
&  Slocum.  If  the  action  on  the  bail-bond  had  been  brought 
in  the  Court  of  Common  Pleas  of  Essex  county,  he  could 
have  protected  himself,  and  had  the  benefit  of  Sections  94-99 
of  the  Practice  Act.     liev.,  p.  863. 

The  terms  of  Section  94  are,  that  the  court  in  which  the 
action  is  brought  may,  by  rule  of  court,  give  such  relief  to 
the  plaintiff  and  defendant  in  the  original  action,  and  to  the 
bail  upon  the  bail-bond,  or  the  security  taken  from  such 
bail,  as  is  agreeable  to  justice  and  reason. 

The  following  sections  specify  the  relief  that  will  be 
afforded  by  the  court.  Under  these  sections,  proceedings  on 
the  bail-bond  may  be  stayed,  to  enable  the  defendants  to  con- 
test the  plaintiffs'  claim.      Condii  v.  Baldwin,  4  Hear.  143. 

This  protection  the  surety  has  waived,  by  not  objecting  to 
the  proceedings  in  this  court,  and  allowing  judgment  to  pass 
against  him  here.  It  is  now  too  late,  if  the  court  here  could 
discharge  these  proceedings,  for  relief  in  the  original  court, 
for  the  plaintiffs  might  have  long  since  had  their  judgment 
in  the  original  action  if  bail  had  been  filed  in  due  time.  This 
defendant  has,  therefore,  been  in  such  laches  that  he  must 
submit  to  a  judgment  in  this  court.  What  shall  be  the  form 
of  that  judgment,  and  of  the  as.sessment,  are  the  questions 
that  remain  to  be  determined. 
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Before  the  8  and  9  William  III.,  ch.  11,  the  plaintiff,  if  he 
obtained  a  judgment  in  an  action  on  a  bond,  recovered  the 
fnll  penahy  of  the  bond,  besides  costs  of  suit,  and  he  was 
also  entitled  to  take  out  execution  for  the  whole,  without  anv 
regard  to  the  damages  which  he  had  sustained  by  a  breach 
of  the  condition,  and  the  defendant  could  only  obtain  relief 
against  this  result  by  application  to  a  court  of  equity.  This 
act  remedied  the  hardship  of  the  rule  in  all  actions  upon  anv 
bond  or  bonds,  or  on  any  penal  sum  for  non-performance  of 
any  covenants  or  agreements  in  any  indenture,  deed  or  writ- 
ing contained,  and  directed  that  breaches  be  assigned,  and 
that  the  jury,  upon  trial,  should  assess  damages.  2  Chittys 
Arch.  Prac,  pt.  II.,  §  4,  j3.  1006.  The  provisions  relating 
to  bonds  with  special  conditions  Ave  have  in  our  statute  con- 
cerning obligations.     Rev.,  p.  742. 

This  statute  has  added,  "  or  upon  any  bond  with  condition 
other  than  for  the  payment  of  money."  But.it  has  been  de- 
cided that  in  bonds  other  than  for  the  ])ayment  of  money, 
such  as  indemnity  bonds,  the  judgment  must  be  entered  for 
the  penalty,  and  execution  is  taken  from  time  to  time  for  the 
particular  damages  found  by  the  jury  on  succeeding  breaches. 
Roll  V.  Maxicdl,  2  SoutJi.  93 ;   Graccam  v.  Allen,  2  Green  74. 

The  form  is  to  enter  judgment  for  the  penalty  of  the  bond, 
have  the  damages  assessed,  and  Avhatever  sum  is  found  for 
the  plaintiff  is  endorsed  on  the  execution  as  a  direction  to  the 
officer  of  the  amount  to  be  raised. 

The  court  say,  in  Graecara  v.  Allen,  that  bail-bonds  have 
never  been  held  to  be  within  the  provisions  of  8  and  9  Wil- 
Ham  III.,  nor  within  the  provisions  of  our  act,  above  cited, 
concerning  obligations,  and  quote  Moocly  v.  Pheasant,  2  Bos. 
&  Pal.  446. 

See  also  2  Chittys  Arch.  Prac,  pt.  11,  §  4,  p.  1008,  and 
note  (/).  The  reason  why  a  bail-bond  and  replevin-bond  are 
not  within  the  act,  is  because  the  courts  of  law  can  atlbrd 
relief  to  the  defendant  in  actions  on  them,  without  his  being 
compelled  to  go  into  a  court  of  equity,  and  therefore  tlicy  do 
not  fall  within  the  rule  which  produced  the  statute. 


442  NEW  JERSEY  SUPREME  COURT. 

Simmons  ads.  Kelly. 

The  only  breacli  that  can  be  a'^signed  on  a  bail-bond  is  the 
non-appearance  of  the  defendant  in  the  original  suit.  The 
judgment  is  entered  for  the  penalty,  and,  if  it  is  by  default, 
the  court  (if  the  original  action  was  on  contract),  assess  the 
.sum  due. 

It  would  seem  to  have  been  the  practice  at  one  time,  in  the 
English  courts,  to  limit  the  plaintiff's  recovery  against  bail  to 
the  amount  sworn  to  by  the  plaintiff  in  the  original  action. 
Jliddlcton  v.  Bri/an,  3  31.  &  S.  155  ;  Pefcrsd.  on  Bail  264-5  ; 
Jackson  v.  Hassel,  1  Doug.  330 ;  Clarke  v.  Bradshaw,  1 
Ead  91. 

But  the  more  approved  rule  has  been,  that  the  bail  are 
liable  to  pay  the  plaintiff  the  whole  debt  for  which  the  plain- 
tiff might  have  had  judgment  against  the  original  defendant, 
to  the  full  extent  of  the  penalty  of  the  bond.  Bae.  Ahr., 
"  Bail,"  {D  2) ;  Mitchell  v.  Robertson,  1  H.  Bl.  76  ;  Orfon  v. 
Vincent,  1  Coicp.  42;  Walker  v.  Carter,  2  W.  5/.  816;  Ste- 
venson V.  Cameron,  8  T.  JR.  28. 

If  the  sum  sworn  to  were  the  amount  which  the  plaintiff 
was  entitled  to  recover  on  the  bail-bond,  we  can  readily  un- 
derstand the  ruling  of  the  court  in  Iloody  v.  Pheasant,  2  Bos. 
d'  Bid.  446,  that  no  writ  of  inquiry  was  necessary,  although, 
as  it  is  there  admitted,  the  practice  had  long  been  otherwise. 
But  if,  as  appears  to  have  been  clearly  the  law  by  the  other 
cases  and  authorities  cited,  the  plaintiff  was  entitled  to  recover 
the  amount  of  his  debt  in  the  original  action,  and  costs,  then 
there  must  be  some  method  of  ascertaining  that  amount. 

It  will  hardly  be  conceded  that,  after  the  plaintiffs  have 
brought  the  defendants  out  of  the  court  where  they  can  i)rop- 
erly  have  relief,  into  this  court,  and  have  here  obtained  a 
judgment  by  default,  the  defendant,  Mho  is  surety  on  the 
bail-bond,  must  pay  the  whole  penalty,  without  regard  to  the 
amount  that  is  due.  The  defendant  in  a  bail-bond  has  never 
been  obliged  to  go  to  a  court  of  equity,  but  has  always  found 
protection  in  a  court  of  law. 

The  corresj)ondence  between  an  action  upon  a  bail-bond 
and  a  replevin-bond  has  been  noticed  in  several  of  the  au- 
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thorities  above  cited.  These  two  kinds  of  bonds  have  been 
excepted  out  of  the  statutes  applying  to  other  bonds  with 
special  conditions,  for  the  very  reason  that  courts  of  law 
afford  relief  in  proceedings  under  them. 

The  practice  has  been  recently  (1874)  discussed  and  decided 
in  this  court,  M'here  there  was  a  judgment  by  default  on  a 
bond  given  by  a  plaintiff  in  replevin.  Peacock  v.  Haney,  8 
Vroom  179. 

It  is  there  held,  that  as  the  damages  are  for  an  uncertain 
sum,  to  be  ascertained  on  the  hearing  of  testimony  and  the 
exercise  of  judgment  on  the  eflPect  of  jn-oof,  there  must  be  a 
writ  of  inquiry.  But  in  Micldleton  v.  Bryan,  3  31.  &  S.  155, 
classing  re{)levin-bonds  with  bail-bonds,  and  using  precisely 
the  same  arguments  which  have  been  urged  in  this  case,  it 
was  held  that  no  writ  of  inquiry  was  necessary,  because  the 
value  of  the  goods  distrained  had  been  ascertained  before  the 
bond  was  given.  Such  has  not  been  the  practice  of  our  court, 
and  the  better  rule  should  be  applied  to  both  kinds  of  bonds. 
By  Section  149  of  our  Practice  Act,  the  plaintiff  may  have 
his  damages  assessed  by  the  court,  in  actions  of  assumpsit,  or 
by  the  clerk,  Avhen  the  court  is  not  actually  in  session.  By 
Section  150  of  the  same  act,  in  all  actions  ex  contractu,  where 
the  damages  or  sum  recoverable  are  a  mere  matter  of  calcula- 
tion, or  can  readily  be  ascertained,  the  same  may  be  assessed 
on  judgment  by  default,  by  the  court,  or  a  clerk,  as  in  actions 
of  assunijisU. 

The  damages  claimed  in  this  case,  in  the  original  suit,  are 
not  matter  of  calculation  nor  readily  ascertained.  The  plain- 
tiffs claim  damages  for  being  discharged  from  the  defendants' 
employment  without  cause.  Testimony  must  be  heard,  and 
the  judgment  exercised  on  the  effect  of  proof. 

To  reach  the  merits  of  this  case,  the  parties  should  be  sent 
to  try  the  original  suit,  to  determine  the  damages,  or  they 
must  be  decided  here,  upon  a  writ  of  inquiry. 

In  conformity  with  the  practice  which  has  been  approved 
by  this  court  in  actions  on  replevin-bonds,  I  think  there 
should  be  a  writ  of  inquiry  to  ascertain  these  damages. 
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The  judgment  will  be  set  aside,  a  judgment  for  the  penalty 
of  the  bond  ordered,  and  a  writ  of  inquiry  be  issued  to  assess 
the  damaoes. 


THE   STATE,   JOHN   COMBES   ET   AL.,   PROSECUTORS,   v. 
HENRY  K.  VANHORNE,  COLLECTOR  OF  BAYONNE. 

1.  Where  land  has  heen  laid  out  and  mapped  by  the  owner  into  city  lots,^ 
it  is  not  erroneous  to  assess  it  for  taxes  by  tiie  lot  or  in  blocks,  instead 
of  by  the  acre. 

2.  It  is  not  within  the  act  of  1876,  {Lnicx,  1876,  p.  240,1  directin<j  certain 
lands  within  incorporated  districts  to  be  assessed  by  the  acre. 


On  certionirl  to  bring  up  asse.ssment  of  taxes. 

Argued  at  February  Term,  1877,  beft>re  Justices  Depue,. 
Van  Syc'kel  and  Scudder. 

For  the  prosecutors,  P.  Bciit/ci/. 
For  the  defendant,  E.  A.  S.  Man. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  jjrosecutors  are  executors  of  the  estate 
of  Richard  Cadmus,  deceased.  The  lands  assessed  belong  to 
this  estate,  and  are  situated  within  the  limits  of  the  city  of 
Bayonne,  and  about  one  thousand  feet,  at  the  nearest  point,, 
from  the  Pamrapo  station,  on  the  Central  Railroad  of  Xew 
Jersey, 

The  objection  to  the  as.sessnient,  which  the  defendant  is 
about  to  collect  in  behalf  of  the  city,  is,  that  the  land  has 
been  assessed  in  lots,  by  the  block,  and  not  by  the  acre.  It 
appears  that  much  of  the  land  is  wild  and  uncultivated,  but 
it  is  well  placed  for  improvement,  and  was  mapped  into  city 
lots  by  Mr.  Cadmus  in  his  lifetiiue. 

It  is  not  within   the  ])rovisions  of  the  act  of  April  21st, 
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1876,  {Laws,  1876,  jj.  240,)  directing  certain  lands  within  the 
limits  of  incorporated  cities  to  be  assessed  by  the  acre,  because 
of  the  fiict  that  this  land  has  been  laid  out  in  lots  by  the 
owner. 

It  has  been  mapped  in  blocks  by  the  city  officers,  for  con- 
venience of  taxation,  according  to  the  Cadmus  map. 

There  is  nothing  erroneous  in  principle  in  assessing  lots  of 
land  thus  situated  by  the  lot  or  block,  instead  of  by  the  acre. 
This  point  was  expressly  decided  in  aS'^'^',  P((ii/iso)i,  proi< ,  v. 
Taylor,  Collector  of  Paterson,  6  Vroom  184. 

Xor  does  it  appear  that  the  lots  have  not  been  assessed  at 
their  true  value.  There  is  no  evidence  in  the  case  to  show 
that  the  amount  of  tax  would  have  been  less  if  they  had  been 
assessed  by  the  acre,  nor  that  any  injustice,  in  fact,  has  been 
done  the  prosecutors  by  this  method  of  assessment.  The 
niere  form  is  not  objectionable.  The  assessment  is  therefore 
affirmed. 


PATRICK  J.  HUGHP:8  ad>;.  CHAKLES  Y,.  COOPER. 

Servire  of  summons  upon  llie  tenant  in  possession   is  not  required  by 
the  Ejectment  Act.     Rev.,  p.  326. 

The  phiintiff'in  ejectment  may,  after  the  defendant  is  in  court,  file  his 
declaration  sooner  than  is  required,  and  serve  a  copy  on  tiie  defend- 
ant, and  if  the  defendant  shall  fail  to  plead  or  demur  thereto  in  tliirtv 
days  after  such  service,  judgment  may  be  entered  against  him. 
A  judgment  by  default  will  not  be  set  aside  on  the  ground  of  surprise 
and  merits,  if  it  ajipear  that  the  defendant  has  been  guilty  of  laches. 


On  rule  to  show  cause  wliy  :i  judgment  in  ejectment  should 
not  be  set  aside. 

Argued  at  February  Terni,  1877,  before  Justices  ])ai.i;im- 
PLE  and  AVOODHULI.. 

Vol.  X.  2  (Jr 
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IIiigliK';  ads.  Cooper. 
For  the  (let'endant.  ^[/cr.  ][.  Sliarj). 

For  the  plaintitt',  D.  J.  Paiicoa>'f. 

The  opinion  of  the  court  Avas  delivered  bv 

Daliumple,  J.  Tile  motion  to  set  aside  the  judgment  in 
this  case  is  founded,  in  the  first  place,  on  the  ground  that  the 
service  of  summons  by  the  sheriff  does  not  appear  to  have 
been  made  on  the  tenant  in  ])()Ssession.  This  is  not  required 
by  the  act.  iiVr.,  p.  327,  §  G.  The  service  having  been 
made  on  the  defendant,  he  cannot  complain.  If  he  is  not  in 
actual  |)osscssion  of  the  premises,  the  mode  in  wiiich  he  may 
disclaim  and  be  relieved  of  the  action  is  pointed  out  by  Sec- 
tion 22  of  the  act  referred  to. 

It  i'^  claimed,  in  the  second  place,  that  the  judgment  is 
irregular,  because  entered  at  the  expiration  of  thirty  days 
from  service  of  copy  of  declaration.  The  contention  is,  that 
the  provision  for  service  of  copy  of  declaration  in  personal 
actions,  [Bci-.,  p.  8G5,  §  lOo,)  does  not  ap|)ly  to  actions  of 
ejectment.  I)Ut  the  act  concerning  the  action  of  ejectment, 
{Rev.,  p.  327,  §  9,)  i)rovides  that  [)leadings  in  ejectment  shall 
be  tiled  within  the  time  limited  for  filing  the  same  in  personal 
actions,  and  the  practice  and  proceedings  shall  be,  in  all  re- 
spects, in  conformity  with  the  practice  in  personal  actions,  so 
far  as  the  same  may  be  applicable,  unless  otherwise  s})ecially 
provided.  Reading  these  two  sections  together,  I  think  it 
quite  clearly  appears  that  plaintiff  in  ejectment  may,  after 
defendant  is  in  court,  file  his  declaration  sooner  than  is  re- 
quired, and  serve  a  copy  on  the  defendant,  and  if  defendant 
shall  fail  to  plead  or  demur  thereto  in  thirty  days  after  such 
service,  judgment  may  be  entered  against  him.  There  Ls, 
therefore,  no  reason  shown  for  setting  aside  the  judgment  for 
irregularity. 

The  defendant  further  asks,  failing  in  his  motion  to  set 
aside  the  judgment  for  irregularity,  that  he  be  let  in  to  defend, 
on  the  ground  of  surprise  and  merits.     The  defence  which  he 
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seeks  to  interjiose  i.s  of  a  strictly  legal  cliaracter.  The  })lain- 
tiif  purchased  the  property  in  cjuestioii  at  sheriff's  sale  iji 
good  faith,  for  aught  that  a})pears  to  the  contrary,  and  holds 
a  sheriif' s  deed  therefor.  The  alleged  ground  of  defence  is, 
that  the  sheriff's  sale  was  invalid,  because  the  advertisement 
of  sale  was  not  published  in  strict  conformity  with  the  act 
reg-ulating  sheriffs'  sales.  Assuminir  that  this  defence  is 
valid,  I  do  not  think  that  the  defendant  has  shown  surprise. 
His  allegation  is  that  he  did  not  appear  and  defend  the  suit, 
because  his  wife  and  children  were  sick,  and  needed  his  per- 
sonal attention  from  the  time  he  was  served  with  process  till 
judgment.  It  does  not  appear  when  he  first  learned  of  the 
alleged  defect  in  the  advertisement  of  sale.  He  was  present 
at  the  sale,  and  then  applied  for  a  second  adjournment,  but 
made  no  suggestion  of  any  defect  in  the  sheriff's  proceedings. 
After  he  was  served  with  the  summons  in  ejectment,  it  does 
not  appear  that  lie  made  any  effort,  Ijy  mail,  telegraph,  mes- 
senger or  otherwise,  to  communicate  or  advise  M'ith  counsel 
in  reference  to  the  case.  I  infer  from  the  testimony  that  he 
was  a  resident  of  the  county  of  Atlantic.  Though  he  may 
not  have  been  able  to  leave  his  family,  he  could,  nevertheless, 
have  availed  himself  of  the  services  of  counsel,  and  made  his 
defence.  He  could,  at  least,  have  made  an  effort  to  do  so. 
If  he  had  made  such  effort,  and  failed,  his  claim  upon  the 
favorable  consideration  of  the  court  mio-ht  have  been  strono;er. 
As  the  case  now  stands  before  the  court,  I  do  not  think  the 
defendant,  after  his  laches,  is  entitled  to  liave  the  judgment 
opened  or  set  aside.  His  remedy,  if  any  he  has,  is  by  appli- 
cation to  the  court  whence  issued  the  execution  by  virtue  of 
which  the  property  was  sold,  or  by  suit  in  chancery. 
The  rule  to  show  cause  must  be  discharged,  with  costs. 
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CHARLES  L.  WEEKS  ET  AL.  v.  CHARLES  BUDERUS. 

A  debtor  in  insolvency  proceeding?  will  not  ]o>e  his  right  to  a  discharge 
by  an  accidental  omission  to  give  the  required  notice  to  one  or  more 
creditors. 


On  certlorctri  to  the  Cotnmoii  Pleas  of  Hudson  county. 
Argued  at  February  Term,  1877,  liefore  Justices  Dal- 

EIMPLE  and  'NA^OODHULL. 

For  tlic  plaintiffs,  F.  McGec. 

For  the  defendant,  ./.  IT.  Lijtpincoff. 

The  opinion  of  the  court  Mas  delivered  by 

Daltjimple,  J.  This  certiorari  is  brought  to  set  aside  a 
discharge  in  insolvency  granted  by  the  Common  Pleas  of 
Hudson  to  Buderus,  the  defendant  in  certiorari.  The  only 
objection  to  the  legality  of  the  proceedings  below  is,  that  the 
debtor  failed  to  give  notice  of  the  hearing  of  his  application 
to  the  plaintiffs  in  certiorari,  upon  whose  execution  he  had 
been  arrested  and  imprisoned.  I  am  satisfied,  from  the  evi- 
dence presented,  that  this  omission  Mas  not  intentional.  I 
can  very  Mell  see  how,  under  the  circumstances,  the  debtor 
may  have  been  led  into  the  mistake  Avhich  he  made.  The 
plaintiffs  were  a  firm,  composed  of  three  individuals,  doing 
business  in  the  city  of  Xew  York.  Two  of  them  Avere  resi- 
dents of  the  State  of  Xew  York.  The  other  resided  in  the 
city  of  Newark,  in  this  state,  but,  so  far  as  appears,  had  no 
place  of  business  in  this  state.  The  defendant  swears  that  he 
believed  that  the  plaintiffs  all  resided  in  Xew  York,  and  that 
he  assigned  this  fact  before  the  Pleas,  on  the  hearing  of  his 
excuse  for  not  serving  the  plaintiffs  with  the  notice  required 
by  the  statute.  There  is  nothing  to  show  that  his  failure  to 
notify  the  plaintiffs  was  in  bad  faith  or  with  sinister  purpose. 
It  is  Avell  settled,  by  repeated  adjudications,  that,  under  such 
circumstances,  the  debtor  was  legally  entitled  to  a  discharQ;e. 
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The  rule  is,  that  the  debtor  in  insolvency  proceedings  will 
not  lose  his  right  to  a  discharge  by  an  accidental  omis- 
sion to  give  the  required  notice  to  one  or  more  creditors. 
Jinj  V.  Sl((('k,  1  SoxfJi.  77;  Bcmj  v.  Aiihiir,  1  Greoi  308; 
Uor/an  v.  Hiitton,  Spoic.  82. 

The  order  brought  up  is  aftirme<l,  with  costs. 


WILLIAM    IL  PERRINE  v.  AMELIA    COOLEY    AND   WALTER 
O.  SMITH,  EXECUTORS  OF  JABEZ  B.  COOLEY,  DECEASED. 

When  a  contract  is  first  made  liy  parol  for  tiie  sale  and  purchase  of  a 
liorse,  and  a  paper  subsequently  drawn  up  and  signed  by  the  agent  of 
the  vendor,  not  as  containing  the  terms  of  the  contract,  but  being  on 
its  face  and  plainly  intended  to  be  nothing  more  than  a  receipt  for  the 
jiurchase  money,  parol  evidence  is  admissible  of  representations  as  to 
tlie  soundness  of  the  horse,  made  by  the  agent  of  the  vendor  at  the 
time  of  the  sale. 


On  certiorari  to  the  Union  county  Comiuon  l*leas. 

The  following  facts  appeared  at  the  trial  before  the  Court 
■of  Common  Pleas:  In  August,  a.  d.  1875,  AVilliam  H. 
Perrine  })iu'chased  a  horse  of  Jabez  B.  Cooley  for  the  sum  of 
S150 ;  that  Perrine  paid  Frederick  Franklin,  who  was  a  clerk 
of  said  Cooley,  f  75  in  cash  and  gave  his  note  for  the  remain- 
ing $75 ;  that  thereupon  Fraidvlin  executed  to  Perrine  a 
memorandum  in  writing  as  follows  : 

Elizabethport,  N.  J.,  Aug.  19th,  1875. 
Mr.  William  H.  Perrine, 

Bought  of  J.  B.  Cooley, 

Crescent  St.,  Foot  East  Jersey. 

1  Bay  horse  Ned S150  00 

Or.  '  By  cash ,^75  00 

"     note,  3  months 75  00 

1150  00 

Received  jKiymcnt, 

J.  P).  Cooley, 

per    Fraidvlin. 
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Jrtbcz  B.  Cooley  died  since  the  sale  of  this  horse,  and  the 
note  upon  which  tiiis  suit  was  brought  was  the  note  given  in 
part  payment  for  said  horse  ;  that  the  horse  mentioned  in  said 
memorandum  died  about  six  weeks  after  the  purchase  by 
Perrine  ;  that  said  Perrine  offered  to  prove,  at  tlie  trial  of 
said  cause,  that,  at  the  time  of  the  purchase  of  the  horse  in 
question,  Woodward,  the  person  who  showed  him  to  Perrine 
and  named  tlie  jiriec,  and  who  was  tlie  agent  of  Cooley  and 
authorized  to  sell  the  horse,  made  representations  as  to  the 
horse  beino;  sound  and  all  riiiht,  which  the  court  refused  to 
admit,  on  the  ground  that  there  was  a  contract  in  writing, 
Avhicli  was  the  memorandum  above  set  forth,  and  that  parol 
evidence  of  the  contract  was  inadmissible. 

Argued   at  Fcl)ruary  Term,   1877,  before   Justices   Dal- 

EIMI'LE  and   WooDIIULI.. 

For  the  plaintiff  in  certiorari,  1\  H.  Gi/hoo/i/. 
For  the  defendants,  Joseph  AhcoriL 

The  o[)inion  of  the  court  was  delivered  by 

A\^OODnrLT.,  J.  T  think  the  court  erred  in  refusing  to 
receive  the  evidence  offered  as  above  stated. 

In  Allm  v.  Pi  III: ,  4  M.  A-  W.  140,  it  appeared  that  when 
the  jilaintiff  was  treating  for  the  purchase  of  a  certain  horse, 
the  defendant  said  that  if  he  did  not  work  well  and  go  quietly 
in  span  harness,  the  [)laintiff  was  to  send  him  back,  and  he 
should  have  his  money  returned.  The  plaintiff,  after  some 
further  conversation,  bought  him  for  £7  '2s.  6(L,  which  sum 
he  paid  the  defendant  shortly  afterwards  at  a  public  house, 
and  then  received  from  him  the  following  memorandum  : 

"Bought  of  (r.  Pink,  n  horse,  for  the  sum  of  £7  '2s.  Qd. 

"(I.  Pink." 

On  putting  him  into  harness,  the  plaintiff*  found  that  the 
horse  was   vicious  ami   unrulv,   and  sent   him    back   to   the 
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flefendant ;  ami,  liaving  demanded  liis  money  again,  Mhicli 
was  refused,  he  brought  suit  to  recover  it. 

A  verdict  having  been  found  for  the  plaintiff,  for  the  price 
paid  bv  iiim  for  tlic  horse,  it  was  urged,  in  support  of  a  rule  nisi 
for  a  new  trial,  that  the  contract  having  been  reduced  to  writ- 
ing, no  evidence  was  admissible  of  any  parol  warranty  to  add 
to  it.  Upon  this  jioint.  Lord  Abinger,  C.  B  ,  said  :."  Tiie  gene- 
ral principle  stated  is  quite  true,  tliat  if  there  has  been  a  parol 
agreement,  which  is  afterwards  reduced  by  the  parties  into 
Avriting,  tiiat  writing  alone  must  be  looked  to,  to  ascertain  the 
terms  of  the  contract;  l)ut  the  i)rinciple  does  not  apply  here. 
There  was  no  evidence  of  any  agreement  by  the  plaintiff  that 
the  whole  contract  should  be  reduced  into  writing  by  the  de- 
fendant. The  contract  is  first  concluded  by  parol,  and  after- 
wards the  paper  is  drawn  up,  which  appears  to  have  been 
meant  merely  as  a  memorandum  of  the  transaction,  or  an 
informal  receipt  for  the  money,  not  as  containing  the  terms 
of  the  contract  itself" 

In  Filkins  v.  WJijihiml,  24  A.  Y.  038,  the  action  was  for 
breach  of  warranty  of  the  soundness  of  a  horse. 

Tiie  plaintiff'  having  given  evidence  of  the  negotiation  for 
the  sale  and  purchase  of  the  horse,  tending  to  ]>rove  the  war- 
rantv,  produced,  upon  the  call  of  the  defen<laiit's  counsel,  the 
following  writing : 

"Troy,  Nov.  19,  ".Vi. 
"C.  B.  Filkins, 

"Bo't  of  ('.  Whylaxd, 

"1  Horse $150  00 

"  Received  [)aymcnt, 

"(".  WlIVLAND." 

It  was  admitted  that  the  defendant,  ui)on  the  ])urchase  of 
and  pavmeut  for  the  horse,  executed  and  delivered  this  writ- 
ing to  the  plaintiff'. 

After  the  writing  had  been  put  in  evidence,  the  defi'udant 
moved  for  a  non-suit,  on  the  ground  that  the  contract  of  sale 
being  in    writing,   parol   testimony   to  add   to  or  vary  it  by 
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proving  a  warranty  of  soundness,  was  inadmissible.  The 
plaintiff' was  non-suited,  and  took  an  exception.  The  judg- 
ment for  the  defendant  having  been  reversed  bv  the  Supreme 
Court,  tlie  case  was  taken  by  the  defendant  to  the  Court  of 
Appeals,  where  the  judgment  of  the  Supreme  Court  was 
unanimously  affirmed,  on  the  ground  that  the  writing  given 
upon  the  purchase  of  and  payment  for  the  horse  was  a  mere 
receipt,  and  not  a  contract  or  bill  of  sale,  so  as  to  exclude 
parol  evidence  of  a  warranty  of  the  soundness  of  the  horse 
by  the  vendor. 

In  Kooj)  V.  JldTi'li/,  41  Barb.  454,  the  following  sale- 
note,  signed  by  the  broker  through  whom  a  sale  of  goods 
had  been  made,  viz.,  "Sold  to  G.  H.  K.,  for  account  of 
Messrs.  H.  A:  E.,  about  twenty  tons  divi-divi,  at  about  $45 
cash  ])er  ton,  to  be  ])nt  in  bags  and  delivered  as  soon  as 
possible,"  was  held  not  to  be,  on  its  face,  such  a  contract  in 
writing  as  would  exclude  ]iarol  evidence  of  warranty. 

]\Ir.  Stephen,  in  his  Digest  of  the  I^iw  of  Evidence,  states, 
•as  one  oi'  the  exceptions  to  the  general  rule,  that  "  oral  evi- 
dence of  a  transaction  is  not  excluded  by  the  fact  that  a  ddcu- 
mentary  memorandum  of  it  was  made,  if  such  memorandiun 
Avaa  not  intended  to  have  legal  effect  as  a  contract,  or  other 
disposition  of  property;"  and,  by  way  of  illustration,  cites 
the  case  of  Allen  v.  Phil:,  already  referred  to. 

In  Ca.'isldi/  V.  Bcgodcn,  38  Sap.  Ct.  Rep.  180,  :Monell,  C. 
J.,  states,  as  the  result  of  the  cases  on  this  subject,  that 
"  where  a  contract  is  first  concluded  by  parol,  and  a  pa[)er  is 
afterwards  drawn  up,  not  as  containing  the  terms  of  the  con- 
tract, but  as  a  mere  memorandum  or  bill  of  parcels,  j)arol  evi- 
dence, it  seems,  is  admissible  to  show  the  actual  terms  of  sale, 
and  that  there  was  a  warranty,  though  it  does  not  appear  in 
the  memoran4um  or  receipt."  See  Jejferi/  v.  Walfon,  1  Sfarl-. 
267,  {2  E.  C.  L.  108);   Harris  v.  j'ohmton,  3   Cranch  311. 

The  paper  drawn  up  and  signed  by  Franklin,  the  agent  of 
Cooley,  two  days  after  the  sale  and  purchase  of  the  hoi'se  in 
this  case,  was,  in  no  sense,  a  contract  in  writing  between  the 
parties,  but  was,  on  its  face,  and  was  plainly  intended  to  be. 
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nothing  niofe  than  a  receipt  fur  the  jjiirchase  money,  and 
should  not,  therefore,  have  been  regarded  by  the  court  below 
as  excluding  oral  evidence  of  representations  as  to  the  sound- 
ness of  the  horse,  made  by  the  agent  of  the  vendor  at  the 
time  of  the  sale. 

The  judgment  below  is  reversed,  with  costs. 


THE  STATE.  BENJ.\MIX   H.  IIUTTOX,   PROSECUTOK,  v.  THE 
INHABITANTS  OF  THE  TOWNSHIP  Or    WEST  ORANGE. 

The  rejiurt  of  coiiiiiiissidiiers  for  laying  out  an  avenue  in  West  Orange 
set  forth  that  they  jiroceetied  "  to  a.s.sess  the  expense  of  making  tlie 
.Slid  improvement,  <!kc.,  fairly  and  equitably  upon  the  owner  or  owners 
of  any  lands  and  real  estate  on  the  line  of  said  Gregory  avenue,  which, 
in  the  opinion  of  said  board,  will  be  benetiled  by  said  improvement.' 
The  report  followed  the  language  of  that  part  of  the  act  which  author- 
ized the  assessment  and  prescribed  the  mode  of  distributing  its  burden. 
Held— 

1.  That  the  words  "fairly  and  equitably"  indicate  a  legislative  intent 
that  the  burden  which  might,  consistently  with  establisiied  legislative 
principles,  be  imposed  upon  the  frontage,  should  be  so  distributed 
that  each  should  bear  his  just  proportion  of  the  whole,  according  to, 
and  not  in  excess  of,  the  benefits  received. 

2.  The  report  in  this  case  is  fatally  defective,  in  that  the  commissioners 
do  not  certify,  nor  doe.s  it  appear  in  any  way  froiu  the  return,  that  the 
assessment  in  que.stion  was  not  in  excess  of  the  benefits. 


On  certiorari  to  remove  assessment,  ttc. 

Argued  at  February  Term,  ]877,  before  Justices  Dai-RIM- 

PLE  and  WOODHULL. 

For  the  prosecutor,  F.  Achuns. 
For  the  defendant,  Jamet<  W.  Field. 
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The  opinion  of  the  court  was  delivered  by 

WooDHUi.L,  J.  The  proceedings  brought  up  by  this  Avrit 
relate  to  an  assessment  for  the  grading,  and  working  to  that 
grade,  of  Gregory  avenue,  from  Northfield  avenue  to  Mount 
Pleasant  avenue,  in  the  township  of  West  Orange. 

The  ordinance  authorizing  the  improvement  was  passed 
September  5th,  1872.  Commissioners  of  assessment  having 
been  appointed  March  21st,  1874,  presented  their  report 
May  9th,  1874,  which,  on  the  30th  day  of  the  same  month^ 
was  ratified  and  adopted  by  the  township  committee. 

The  first  reason  assigned  for  setting  aside  the  assessment 
is,  that  the  re[)ort  of  the  commissioners  does  not  show  that 
they  took  the  oath  required  by  law. 

Section  o  of  the  act  under  wiiich  these  proceedings  were 
had,  required  that  every  commissioner  of  assessments  ap- 
pointed or  elected  under  that  act,  shall,  before  entering  upon 
the  duties  of  his  office,  take  and  subscribe  an  oath,  ttc,  faith- 
fully and  impartially  to  execute  the  trust  reposed  in  him,  to 
the  best  of  his  ability  and  understanding.    Liars,  1870,  p.  467. 

The  commissioners  having  been  specially  appointed  for 
this  particular  case,  it  must  appear  on  the  face  of  the  proceed- 
ings, or  by  satisfactory  proof,  that  they  have  complied  with 
this  requirement  of  the  act.  'Sfafc,  Harris-  d  al.,  pros.,  v. 
Majfor,  ci'c,  of  Jersci/  City,  1)  Yroom  85. 

It  appears  by  the  return  that  each  of  the  commissioners 
took  and  subscribed,  at  the  proper  time,  the  following  oath  : 
"  I  do  solemnly  promise  and  swear  that  I  will,  to  the  best  of 
my  ability,  and  without  })artiality,  perform  the  duties  of  a 
conunissioner  of  assessment,  in  laying  the  expenses  for  the 
grading  of  (xregory  avenue." 

This,  although  not  in  terms,  is,  in  substance,  the  oath  pre- 
scribed by  the  act. 

A  substantial  compliance  with  this  provision  of  the  law 
sufficiently  ap[)ears  l)y  the  return  in  this  case,  and  it  is  not 
essential  that  the  report  of  the  commissioners  should  show  it. 

The  second  objection  is,  that  the  report  does  not  sjiow  that 
the  assessments  d<j  not  exceed  the  benefits. 
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The  report  of  the  commissioners,  so  far  as  it  relates  to  this 
point,  sets  forth  that  they  proceeded  "  to  assess  the  expense 
of  making  the  said  improvement,  &c.,  fairly  and  equitably 
upon  the  owner  or  owners  of  any  lands  and  real  estate  on  the 
line  of  said  Gregory  avenue,  which,  in  the  opinion  of  said 
board,  ■will  be  benefited  by  said  improvement,"  &c. 

The  report  follows  the  language  of  tiuit  part  of  the  act 
which  authorizes  the  assessment  and  prescribes  the  mode  of 
distributing  its  burden.  Applying  to  this  language  of  the 
act,  the  principle  of  interpretation  adopted  in  several  cases 
recently  decided  in  this  court  and  in  the  Court  of  ICrrors,  it 
may  be  fairly  understood  to  imply  a  limitation  of  the  assess- 
ment authorized  to  be  made  on  the  owners,  &e.,  to  the  amount 
of  benefits  received  by  them,  respectively,  from  the  improve- 
ment. Chatham  Drainage  Case,  6  M-oom  497  ;  State,  Gra- 
ham, pros.,  V.  Mayor,  &c.,  of  Paterson,  8  Vroom  380;  Village 
of  Passaic  v.  State,  Del,  Lack.  &  W.  R.  R.  Co.,  pros.,  8 
Vroom  538.  The  chief  diiference  between  the  lano;ua2:e  in- 
terpreted  in  these  cases  and  that  now  under  consideration  is, 
that  in  the  former,  the  idea  of  ratio  or  proportion  is  expressed 
by  the  words  "  in  proportion  to  the  benefits  received,"  or 
their  equivalent,  while  in  the  latter,  the  same  thing  may  be 
inferred  from  the  use  of  the  words  ''fairly  and  ecpiitably," 
which  seem  plainly  to  indicate  the  legislative  intent  that  the 
burden  which  might,  consistently  with  established  principles, 
be  imposed  upon  the  frontage,  should  be  so  distributed  among 
the  several  owners  that  each  should  bear  his  just  proportion 
of  the  whole,  according  to  and  not  in  excess  of  the  benefits 
received. 

The  statute,  thus  interpreted,  prescribed  a  constitutional 
rule  for  the  laying  of  the  assessment,  and  it  became  the  duty 
of  the  commissioners,  not  only  to  act  in  strict  conformity  to 
the  rule  prescribed,  according  to  its  legal  effect  and  meaning, 
but  by  their  report  and  proceedings  to  make  it  manifest  that 
they  have  done  so. 

In  respect  to  this  essential  ret{uirement,  the  commissioners 
have  entirelv  failed.     Tiiev  do   not    certify   in  their  report,. 
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nor  does  it  appear  in  any  way  from  the  return,  that  the 
assessment  in  question  was  not  in  excess  of  the  benefits.  On 
the  contrary,  it  does  ajipear  that  each  lineal  foot  of  frontage 
was  arbitrarily  assessed  for  an  equal  amount. 

On  the  authority  of  the  cases  already  referred  to,  and 
numerous  otliers,  this  error  is  fatal. 

The  second  reason  assigned  is,  thereft»re,  fully  sustained, 
and  on  this  ground  the  assessment,  as  to  the  prosecutor,  must 
be  set  aside,  with  costs. 


THE  STATE,  EDWARD  EVANS  ET  AL.,  PROSECETOR^i.  v.  THE 
INHABITANTS  OE  THE  TOWNSHH'  OE  NORTH  BERGEN. 

AVlierean  act  provided  tliat  no  rerHiirdri  to  remove  an  assessment  slionld 
be  allowed  after  thirty  days  iiave  elapsed  froin  the  confirmation  of  the 
assessment,  the  limitation  will  not  begin  to  rnn  if  the  confirmation 
has  no  legal  existence  for  the  want  of  notice  of  filing  of  the  report,  and 
of  the  convening  of  the  township  committee  to  consider  objections 
-  touching  tile  assessment. 


On  certiorari. 

Argued  at  February  Term,  1877,  before  Justices  AVood- 
HULE,  Van  Syckel  and  Shudder. 

For  the  prosecuLors,  ,/.  Fhimniiv/. 
For  the  defeadant,  ./.  C.  Bss^in. 

The  oj)inidn  of  the  court  was  delivered  by 

WoODHL'LL,  J.  The  matter  to  be  determined  in  this  case 
is  the  validity  of  an  assessment  for  the  grading,  cVrc,  of  the 
old  county  road  in  the  townshiji  of  North  Bergen,  under  the 
4\ct  of  March  18th,  \<1{).     Liic^,  1870,  p.  l;]12. 
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The  proceedings  returned  to  us  fail  to  sliow  any  substantial 
eonipliance  with  the  provisions  of  that  act  in  the  following- 
essential  particulars  : 

1.  The  commissioners  by  whom  the  assessment  was  made 
were  not,  so  far  as  appears,  disinterested  freeholders  and  resi- 
dents of  the  township. 

2.  They  did  not  respectively  take  and  file  the  oath  ])re- 
seribed  by  the  act,  viz.,  that  they  had  no  interest  in  said  im- 
provement, and  did  not  own  any  property  along  the  line 
thereof. 

3.  The  assessment,  so  far  as  aj^pears,  was  in  excess  of  the 
benefits. 

4.  The  commissioners  did  not  examine  into  the  whole  mat- 
ter of  their  charge,  and  report  in  writing  what  real  estate, 
fronting  upon  said  improvement,  ought  to  be  assessed,  and 
what  proportion  of  the  entire  expense  thereof  should  be 
assessed  to  each  separate  parcel  or  lot  of  land. 

5.  It  does  not  appear  that  the  township  clerk,  after  the 
filing  of  the  commissioners'  report,  gave  notice,  for  at  least 
ten  days,  stating  that  the  same  had  been  duly  filed,  and  when 
and  where  the  township  committee  would  convene  to  consider 
objections  in  writing  touching  said  assessment. 

6.  The  attempted  confirmation  of  the  assessment,  Avithout 
such  notice  having  been  previously  given,  was  illegal  and 
void. 

The  objection  that  the  writ  in  this  case  was  not  allowed 
witliin  the  time  limited  by  the  act,  cannot  prevail. 

Section  7  provides  "  that  after  thirty  days  liave  elapsed 
from  the  date  of  confirmation  named  in  the  preceding  section, 
no  certiorari  may  be  allowed,"  &c.  But  the  confirmation 
named  in  the  preceding  section  having  never  had  any  legal 
existence,  for  want  of  the  notice  referred  to  above,  it  follows 
that  the  prescribed  limitation  has  not  yet  commenced  to  run. 

The  writ  must  therefore  be  retained,  and,  for  the  reasons 
indicated  above,  the  assessment,  with  all  proceedings  under 
it,  must,  as  to  the  prosecutors,  be  set  aside,  with  ci  sts. 
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THE  STATE  v.  WILLIAM  LOVELL. 

"Aucliun  pools,"  "  Frenc'l)  jiools  "  nnd  "combination  pools,"  iijion  liorse- 
laces,  are  lotteries,  within  the  Crimes  Act.     liev.,  i.'i  51,  52. 


Oil  tri'tior((i-i. 

The  defendant  wtis  charged  by  allegation,  in  the  Special 
Sessions  of  Hudson  county,  \vith  publicly  setting  up,  opening 
and  making  a  certain  lottery  for  money  in  that  county,  and 
Avith  .selling  a  lottery  ticket  therein. 

To  this  allegation  the  defendant  i)leaded  not  guilty  ;  and, 
upon  trial  of  the  same,  the  court  found  the  following  facts, 
viz.  : 

The  defendant  was  engaged  in  the  city  of  Hoboken,  in  the 
county  of  Hudson,  in  the  business  comniuidy  known  as  pool- 
.selling,  and  was  .so  engaged  on  the  5th  day  of  June,  A.  D. 
1877,  and  so  continued  until  the  28th  day  of  June,  in  the 
year  aforesaid,  and  on  divers  days,  during  the  time  aforesaid, 
he  disposed  of  pools  on  the  Jerome  Park  hor.se-races  in  the 
State  of  New  York.  The  .said  pools  Avere  dis])o.sed  of  at  his 
place  of  business  in  the  city  of  Hoboken.  The  races  were 
run  at  Jerome  Park,  in  the  State  of  New  York. 

The  disposition  of  pools  consists  in  three  methods: 

1st.  Those  known  as  auction  pools, 

2d.  Those  known  as  French  pools. 

od.  ThoiBe  known  as  combination  pools. 

The  system  of  pools,  auction,  French  and  combination,  are 
identical  in  principle,  although  differing  somewhat  in  method. 

In  all  pools  the  profits  to  the  pool-sellers  consist  in  the 
commissions,' and  all  moneys  invested  in  pools  arc  left  with 
them  until  the  races  are  determined. 

The  method  or  system  of  auction  i)ools  is  as  follows : 

A  certain  number  of  horses  is  entered  to  be  run  at  a  certain 
race,  to  be  held  at  a  certain  time  and  pUice.     Any  person 
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desiring  to  invest  money  in  a  ])Ool  on  the  race  offers  to  the 
auctioneer  a  certain  amount  of  money  for  the  choice  or  selec- 
tion of  a  horse  which  he  supposes  will  be  the  Avinner  of  the 
race.  A  number  of  bids  may  be  offered  for  the  first  choice. 
The  ])erson  offering  the  highest  amount  obtains  the  first 
choice  or  selection  of  the  horse  lie  supposes  will  be  the 
winner,  which  horse  he  then  and  there  names;  the  amount 
then  and  there  offered  for  this  first  choice  is  then  and  there 
deposited  in  the  hands  of  the  person  conducting  the  pools. 

It  often  occurs  that  after  several  different  choices  are  se- 
lected by  the  persons  bidding,  there  remains  a  number  of 
horses  undisposed  of;  these  are  called  the  field.  These  are 
taken  together  by  the  person  offering  and  depositing  the  highest 
amount  for  the  same. 

The  amounts  so  deposited  for  each  choice  and  the  field,  (if 
there  is  a  field),  are  added  together,  and  the  total  constitutes 
what  is  commonly  called  "  the  pool."  Each  person  so  deposit- 
ino;  his  monev  on  his  choice  or  on  the  field  receives  a  card  or 
receipt  for  the  same,  showing  the  horse  or  (if  on  the  field), 
the  horses  selected,  the  aiuount  so  deposited,  and  the  total 
amount  in  the  ])Ool.  The  money  in  the  pool,  (less  the  com- 
mission of  the  person  or  persons  conducting  the  pools),  is  paid 
to  the  person  having  selected  the  winning  horse  in  the  race, 
upon  presentation  to  the  person  conducting  the  pool  of  the 
card  or  receipt  aforesaid. 

French  pools  are  ada})ted  to  [)ersons  of  smaller  means,  or 
those  who  wish  to  invest  only  small  amounts.  A  list  of  the 
horses  in  a  certain  race  is  placed  on  an  indicator,  in  the  open 
view,  and  to  each  horse  is  attached  a  number,  a  clear  space 
being  reserved  for  the  name  of  each  horse,  with  a  separate 
dial  attached,  which  shows  the  number  of  times  the  horse  has 
been  chosen.  A  person  wishing  to  invest  money  on  a  certain 
horse,  purchases  of  the  person  having  charge  of  the  pool,  a 
card  or  receipt,  commonly  called  a  ticket,  stating,  at  the  time, 
the  horse  upon  which  he  wishes  to  purchase  the  card  or  ticket, 
M-hich  ticket  has  on  its  face   a  lunnbei',  which   corresponds 
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witli  the  munber  attached  to  tlie  name  of  the  horse  on  the 
indicator. 

This  number  is  used  merely  to  facilitate  business,  and  has 
no  other  significance. 

When  the  purchase  lias  been  made,  the  pool  indicates  the 
whole  number  of  cards,  receipts  or  tickets  sold  or  taken,  upon 
an  indicator  placed  in  the  open  view,  and  this  is  done  from 
time  to  time  as  each  ticket,  card  or  receipt  is  purchased  or 
taken. 

AVhcn  the  pool  is  closed,  the  total  amount  invested  on  the 
different  horses,  or  the  amount  of  the  different  cards  or  tickets 
purchased  or  taken  upon  the  different  horses,  is  added  together 
and  shown  on  a  different  dial  in  open  view,  called  the  total, 
and  the  total  constitutes  the  pool. 

The  total,  less  the  eoramission  of  the  persons  conducting 
the  pools,  is  divided  in  equal  sums  and  paid  to  the  persons 
having  selected,  taken  or  purchased  the  cards  or  tickets  on  the 
Minning  horse;  upon  presentation  of  their  cards  or  tickets. 

Any  numlx'r  of  persons,  acting  separately,  may  choose  the 
same  or  any  horse  in  the  race,  and  the  amount  ]iaid  for  each 
card,  recei)»t  or  ticket  is  the  same. 

The  number  of  cards,  tickets  or  receipts  sold  or  taken  on 
each  horse  is  unlimited. 

Any  person  may  buy  or  take  as  many  cards,  receipts  or 
tickets  on  each  horse,  or  upon  any  horses  in  the  race,  as  he 
chooses. 

The  combination  pools  are  similar  to  what  are  called  French 
pools.  In  combination  pools  there  must  be  at  least  three 
events  or  contests. 

The  person  speculating  in  combination  pools  must  select 
his  choice  in  the  contests,  the  same  as  is  done  in  the  French 
pools  for  the  one  contest,  but  in  order  to  win  he  must  have 
selected  the  winner  in  each  contest.  If  any  one  of  his  choices 
fails,  he  wins  nothing.  Any  niuuber  of  pei'sons  may  select 
the  same  combination,  and  if  any  particular  combination  wins, 
the  persons  having  selected  that  combination  are  entitled  to 
the  total  amount,  less  the  conimission,  to  be  equally  divided 
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upon  producing;  their  cards  or  tickets.  The  sum  deposited 
on  each  selection  of  a  combination  is  uniform. 

In  any  of  the  above  pools,  whether  auction,  French  or  com- 
bination, the  amount  invested  may  be  greater  or  less  than  the 
amount  of  gain  in  case  of  success. 

And  upon  the  foregoing-  facts  the  court  found  the  defend- 
ant guilty  as  charged  in  the  foregoing  allegations,  and  there- 
upon imposed  the  sentence  and  judgment  of  the  law,  that  the 
defendants  be  fined  $10  and  costs,  and  tliat  the  said  defend- 
ant stand  committed  until  the  fines  and  costs  be  paid. 

Upon  this  conviction  the  defendant  sued  oat  a  writ  of 
certiorari  to  the  Supreme  Court,  and  there  insisted  that  the 
facts  found  do  not  show  the  setting  up  of  a  lottery,  or  the 
sale  of  a  lottery  ticket  within  the  provisions  of  the  Crimes 
Act.    7iVi-.,.  §§  51,  52. 

Argued  at  February  Term,  ]877,  before  Justices  Dixox 
and  ScuDDER. 

For  the  state,  ^-1.  Q.  Garrefson. 

For  the  defendant,  Herbert  Stout  and  J.  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  A  lottery  is  defined  as  being  a  scheme  for  the 
distribution  of  prizes  by  chance,  [Bouv.  Laic  Did.) — a  game 
of  hazard,  in  which  small  sums  are  ventured  for  the  chance 
of  obtaining  a  larger  value,  either  in  money  or  other  valua- 
bles. Worcester's  Diet.  Where  a  pecuniary  consideration  is 
paid,  and  it  is  determined  by  lot  or  chance,  according  to  some 
scheme  held  out  to  the  public,  what  the  party  who  pays  the 
money  is  to  have  for  it,  or  whether  he  is  to  have  anything,  it 
is  a  lottery.  State  v.  Clarke,  33  N.  Hamp.  329  ;  Hull  v.  Rug 
gles,  56  N.  Y.  424. 

It  was  not  disputed  on  the  argument,  nor  is  it  disputable, 
that  all  the  elements  of  these  definitions  existed  in  the  fiicts 
found  by  the  court  below,  save  only  that  of  chance.     The 
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scheme  of  "  pools"  set  up  by  the  defendant,  was  one  in  which 
the  public  were  invited  to  hazard  small  sums  of  money,  for 
the  purpose  of  receiving,  as  prizes,  larger  sums.  But  it  was 
insisted,  on  behalf  of  the  defendant,  that  ^vhether  the  person 
hazarding  the  small  sum  was  to  receive  a  larger  one  or  not, 
depended,  not  upon  chance,  but  u[)on  his  own  good  or  bad 
judgment  in  selecting  the  horse  on  which  he  placed  his  bet; 
and  this,  therefore,  is  the  point  to  be  decided.  In  State  v. 
Shorts,  3  Vroom  398,  it  was  held  to  be  suthciently  a  matter 
of  chance  to  constitute  the  scheme  a  lottery,  when  the  receipt 
of  the  prize  or  gift  was  contingent  upon  the  exhibitor's  being 
in  a  mood  to  bestow  it,  and  upon  his  approviiig  the  personal 
appearance  of  the  holder  of  the  ticket  Avhose  number  he  had 
announced  Few  persons  who  have  witnessed  a  horse-race 
will,  I  think,  hesitate  to  affirm  that  the  success  of  any  given 
horse  is  a  more  fortuitous  event  than  such  contingencies  as 
these.  The  physical  condition  of  the  horse  and  his  rider,  the 
fastenings  of  his  shoes,  the  honesty  of  purpose  that  actuates 
his  rider  and  his  owner  in  running  him,  the  state  of  the 
weather  and  the  track,  and  these  same  circumstances  in  the 
case  of  every  liorse  that  races  against  him,  are  all  matters 
about  which  the  judgment  of  the  outside  better  can  avail  him 
no  more  than  the  arithmetical  calculation  of  chances  can  avail 
the  dice-thrower.  They  have  just  enough  of  the  appearance 
of  certainty  to  attract  the  confident,  and,  if  he  wins,  he  praises 
his  skill,  but,  if  he  loses,  he  blames  his  luck. 

There  is,  however,  aside  from  the  result  of  the  race,  another 
element  of  chance  in  these  games,  which  is  clearly  pointed  out 
in  ToUett  v.  Thomas,  L.  R.,  6  Q.  B.  514,  and  that  is,  the 
element  which  determines  what  the  winner  is  to  gain.  That 
element,  in  the  "auction  pool,"  depends  upon  how  nuich 
others  may  be.t  against  him,  and,  in  the  "French  pool"  and 
"  combination  pool,"  upon  how  many  others  may  bet  against 
him  and  how  many  others  may  bet  as  he  does.  None  of  tiie 
betters,  save  the  last  one,  can  possibly  learn  these  matters. 
I  need  not  rejieat  what  is  said  in  the  case  cited,  as  to  these 
ingredients  making  the  transaction  a  game  of  chance. 
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I  eoncliule,  tlierefore,  tliat  the  facts  found  contain  every 
essential  of  a  lottery,  and  that  the  business  in  which  the  de- 
fendant was  engaged  conies  plainly  within  the  animadversions 
of  the  court  in  Den,  ex  dan.  Woofhn,  v.  ShotweU,  4  Zah.  789, 
as  "engendering  that  imprudent  spirit  of  gambling  which  the 
prospect  of  adventitious  gain  usually  excites,  and  having  a 
direct  tendency  to  produce  those  pernicious  mischiefs  in  a 
community  which  the  act  for  the  suppression  of  lotteries  was 
intended  to  prevent." 

The  judgment  below  should  be  affirmed,  with  costs. 


THE  STATE  v.  WILLIAM  LOVELL. 

1.  A  place  of  public  resort,  kept  for  the  .sale  of  pools  upon  horse-races, 
is  a  disorderly  house. 

2.  Betlin.o-  and  holdin,2;  stakes  upon  horse-races,  to  be  run  outside  of  this 
stale,  are  misdemeanors  within  the  Crimes  Act,  {Rev.,  §|  56,  57,)  and 
a  place  of  public  resort,  kept  for  the  carrying  on  of  such  practices,  is 

■  a  disorderly  house. 


On  certiorari. 

The  defendant  was  charged,  by  allegation  in  the  Special 
Sessions  of  Hudson  county,  wath  keeping  a  disorderly  house 
in  that  county,  and  upon  his  plea  of  not  guilty,  the  court 
found  facts  similar  to  those  found  in  the  case  against  the 
same  defendant  just  decided,  and  thereupon  convicted  him. 

Upon  this  conviction,  the  defendant  sued  out  a  writ  of 
certiorari  to  the  Supreme  Court,  and  there  insisted  that  the 
facts  found  do  not  show  him  guilty  of  the  crime  specified. 

Argued  at  February  Term,  1877,  before  Justices  Scudder 
and  Dixox. 

For  the  state,  A.  Q.  Garretson. 

For  the  defendant,  Herbert  Stout  and  /.  H.  Lippincott. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  decision  of  the  former  case  against  the 
same  defendant  fixes  the  decision  of  this.  Lotteries  for 
money  are,  by  statute,  {Crimes  Act,  Rei\,  §  51,)  common  and 
public  nuisances,  and  the  sale  of  lottery  tickets  is  a  misde- 
meanor. Crimes  Act,  Rev.,  §  52.  Any  place  of  public 
resort,  kept  for  the  habitual  setting  up  of  lotteries  or  sale  of 
lottery  tickets,  must,  therefore,  be  a  disorderly  house.  State 
V.  Williams,  1  Vroom  102.  And  of  this  character  was  the 
place  of  business  of  the  defendant. 

It  was  a  disorderly  house  in  another  asjiect.  It  was  a 
public  resort  for  j)ersons  to  bet  upon  horse-races,  and  where 
the  defendant  held  himself  out  as  the  stakeholder  of  the  money 
wagered.  The  making  of  such  bets  and  the  holding  of  such 
stakes  are  misdemeanors.  Crimes  Act,  Rei-.,  §§  56,  57.  It 
was  urged  that  these  statutes  apply  only  to  races  in  this  state; 
but  there  is  no  reason  for  such  contention.  Horse-racing 
was  not  the  evil  which  the  legislature  designed,  by  these  en- 
actments, to  forbid.  For  that"  punishment  had  l)een  pro- 
vided in  Section  55.  But  it  was  the  misciiievous  practice  of 
gambling  upon  horse-races  which  the  law-maker  here  in- 
tended to  reach  ;  and  the  injurious  effects  of  that  practice  are 
in  no  Avay  affected  by  the  locality  of  the  race.  If  there  had 
been  a  purpose  so  to  restrict  the  nature  of  the  act  made 
criminal,  it  would  have  been  expiessed  as  it  is  in  the  fifty- 
eighth  section,  prohibiting  the  making  up  of  purses  to  be  run 
for  by  horses  at  any  place  in  this  state.  The  absence  of  such 
a  restriction  indicates  a  design,  which  the  courts  will  effectuate,, 
to  make  the  remedy  as  broad  as  the  mischief. 

The  judgment  should  be  affirmed,  with  costs. 
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THE  STATE,  THE  WASHINGTON  BUILDING  AND  LOAN 
ASSOCIATION,  PKOSECUTOR,  v.  JACOB  V.  CREVELING, 
COLLECTOR,  &c. 

1.  Mutual  loan  and  building  associations  are  to  be  assessed  and  taxed 
at  the  full  amount  of  their  capital  stock  and  accumulated  surplus. 

2.  The  fund  which  has  accrued  from  monthly  payments  on  shares,  from 
premiums  and  interest  on  loans,  and  from  fines,  is  the  full  amount  of 
the  capital  stock  and  accumulated  surplus  of  such  association  ;  the 
former  being  the  aggregate  of  the  montlily  payments  on  stock,  which, 
by  the  fiuidamental  law  of  the  association,  are  made  obligatory  on  all 
stockhoklers  alike,  while  other  payments,  which  are  in  effect  optional 
with  tho^e  who  make  them,  represent  the  profits  of  the  scheme,  and 
make  up  the  accumulated  surplus. 


Oil  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1877,  before  Justices  Dalrim- 
PLE  and  WooDiiULL. 

For  the  prosecutor,  Osear  Jtjfery. 

For  the  defendant,  Joseph  Vliet. 

Tlie  opinion  of  the  court  was  delivered  by 

^yoODHULL,  J.  Tliis  writ  brings  under  review  an  assess- 
ment for  taxes  against  the  prosecutor  for  the  year  1875,  in 
the  borough  of  Wasliington,  h\  the  county  of  Warren. 

The  prosecutor  is  an  association  incor[)orated  under  the  act 
of  February  28th,  1849,  to  encourage  the  establishment  of 
mutual  loan  and  building  associations.  Nix.  Difj.  92 ;  Rev., 
pp.  92,  93. 

When  called  on  by  the  assessor,  the  secretary  of  the  asso- 
ciation returned  to  him  $101,400,  as  the  amount  of  bonds, 
mortgages  and  notes  then  held  by  the  association  as  securities 
for  money  loaned  to  its  stockholders  and  others,  as  provided 
for  in  its  constitution. 
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The  assessor  declined  to  make  any  deduction  from  the 
amount  stated,  and  the  commissioners  of  appeal  sustained  his 
decision. 

It  is  insisted,  on  the  part  of  the  prosecutor,  that  this  assess- 
ment should  either  be  set  aside,  on  the  ground  that  tiie  asso- 
ciation has  no  taxable  interest  in  the  property  for  which  it 
has  been  assessed,  or  should,  at  all  events,  be  reduced  to  the 
amount  actually  due  and  owing  on  the  securities  at  the  time 
of  the  assessment. 

The  prosecutor,  being  a  private  corporation  of  this  state, 
and  not  within  any  of  the  exceptions  specified  in  Section  15 
of  the  act  of  1866,  {Niv.  Dig.,  p.  954,  j^l-  97,)  is,  by  that 
section,  required  to  be  assessed  and  taxed  at  the  full  amount 
of  its  capital  stock  paid  in,  and  accumulated  surplus. 

The  object  of  the  association,  as  stated  in  Article  I.  of  its 
constitution,  is  the  accumulation  of  a  fund  by  the  savings  of 
the  members  thereof  sufficient  to  enable  them  to  purchase  lots, 
or  to  build  or  purchase  for  themselves  dwelling-houses,  or  to 
invest  in  such  manner  as  they  may  deem  most  advantageous. 

The  constitution  further  provides — 1.  That  the  number  of 
shares  of  stock  issued  by  the  association  shall  not  exceed  one 
thousand.  Art.  II.  2.  That  every  stockholder,  for  each 
share  of  stock  held  by  him,  shall  pay  the  sum  of  $1  on  the 
third  Tuesday  in  each  month,  to  the  treasurer,  or  such  other 
person  as  may  be  authorized  by  the  association  to  receive  the 
same.  Art.  IV.  3.  And  that  whenever  the  board  of  direc- 
tors shall  have  ascertained  that  the  value  of  each  share 
amounts  to  ^200,  a  meeting  of  the  stockholders  shall  be  con- 
vened, at  Avhich  time  the  owner  of  each  share  of  stock  shall 
receive  the  sum  of  §200,  or  his  own  securities  to  that  amount, 
fully  satisfied  and  discharged  of  record,  and  then  the  associa- 
tion shall  determine  and  close.     Art.  XIII. 

It  is  not  probable  that  the  bonds,  mortgages  and  notes 
returned  to  the  assessor,  represented  the  entire  fund  which 
the  association  had  accumulated  up  to  that  time. 

The  annual  report  for  1875  shows  that,  at  the  close  of  that 
year,  the  net  assets  exceeded  the  amount  of  the  bonds,  mort- 
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gages  and  notes  then  held  by  the  association,  by  nearly 
$4000. 

For  the  purposes  of  this  case,  however,  it  may  be  assumed 
that  these  securities  represented  the  entire  fund  which  had 
been  accumulated  at  the  time  of  the  assessment,  and  which 
was  then  held  by  the  association  for  its  corporate  purposes. 

This  fund,  which  had  accrued  from  monthly  payments  on 
shares,  from  premiums  and  interest  on  loans,  and  from  fines, 
was  the  full  amount  of  the  prosecutor's  capital  stock  paid  in, 
and  accumulated  surplus — the  former  being  the  aggregate  of 
the  monthly  payments  on  stock,  which,  by  the  fundamental 
law  of  the  association,  are  made  obligatory  on  all  stockholders 
alike,  while  other  ])ayments,  which  are,  in  elfect,  optional 
with  those  Mdio  make  them,  represent  the  profits  of  the 
scheme,  and  make  up  the  accumulated  surplus. 

My  conclusion,  therefore,  is  that,  as  the  assessment  in 
question  does  not  exceed  the  full  amount  of  its  cajiital  stock 
paid  in,  and  accumulated  surplus,  the  prosecutor  has>  no  just 
ground  of  complaint  against  it. 

If  it  should  be  held  that  the  prosecutor  has  no  capital 
stock  in  the  sense  of  the  act,  the  result  would  be  the  same. 
For,  in  that  case,  the  prosecutor  would  be  assessable  under 
that  part  of  the  fifteenth  section  which  provides  that  such 
corporations  as  have  no  capital  stock,  &c.,  shall  be  assessed 
for  the  full  amount  of  their  property  and  valuable  assets, 
&c. ;  and  the  full  amount  of  the  prosecutor's  property  and 
valuable  assets,  at  the  time  of  the  assessment,  would  be  ju'e- 
cisely  measured  by  the  amount  of  the  corporate  fund  which 
the  prosecutor  had  accumulated  and  then  held  in  its  treasury. 

The  assessment  should  l)e  affirmed,  with  costs. 


CASES   AT  LAW 


DETERMINED    IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE   OF   NFAV   JERSEY, 
AT  JUNE  TERM,  1877. 


DAVID  B.  SALTER  v.  JAXE   JONAS   AND   RICHARD   JONAS. 

1.  Wiien,  in  a  conveyance  of  land,  the  premises  are  described  as  begin- 
ning at  a  point  on  the  side  of  a  street,  and  as  running  thence  along 
such  side,  the  street,  to  its  centre,  will  be  held,  by  legal  presniuption, 
to  be  embraced. 

•2.  Under  ordinary  conditions,  nolliing  short  of  express  words  of  exclu- 
sion will  i)revent  the  street  in  front  of  the  premises  conveyed  from 
passing. 


In  error  to  the  Snjireme  C^oiirt. 

This  was  an  action  of  ejectment  for  a  small  strip  of  land, 
being  one-half  of  what  had  been  a  public  street,  in  front  of 
a  lot  of  land  which  the  plaintiff  had  conveyed  to  a  certain 
person,  and  which  lot  had  come,  by  divers  mesne  convey- 
ances, to  the  defendants.  The  plaintiff"s  deed  conveyed  the 
premises  by  the  following  description,  viz. : 

"All  that  certain  lot  or  parcel  of  land,  situate,  lying  and 
being  in  the  township  of  Bergen,  in  the  county  of  Hudson 


470   COURT  OF  ERRORS  AND  APPEALS. 

Salter  v.  Jonas. 

and  state  of  New  Jersey,  butted  and  bounded  as  follows : 
Beginning  at  a  stake  standing  at  the  junction  of  the  easterly 
line  of  Rowland  street  with  the  northerly  line  of  Johnson 
street,  as  laid  down  on  the  map  of  said  Salter's  premises,  and 
running  thence  (1)  along  the  northerly  line  of  Johnson  street 
south,  twenty-three  degrees  forty  minutes  east,  fifty  (50)  feet,  to 
a  stake ;  thence  (2)  north,  sixty  six  degrees  east,  one  hundred 
(100)  feet,  to  a  stake;  thence  (3)  north,  twenty-three  degrees 
and  forty  minutes  west,  fifty  (50)  feet,  to  a  stake  in  the  said 
easterly  line  of  Rowland  street;  thence  (4)  along  the  same 
south,  sixty-six  degrees  west,  one  liundred  (100)  feet,  to  the 
begin  nino." 

After  Rowland  street  had  been  used  for  some  time,  it 
became  useless,  in  consequence  of  another  street  having  been 
opened,  and  the  defendants  had  proceeded,  thereupon,  to  take 
in  and  enclose  to  the  middle  line  of  the  street  in  front  of  the 
lot  above  described. 

At  the  trial  in  the  Hudson  Circuit,  the  court  instructed  the 
jury  that  the  defendants'  deed  covered  the  land  in  the  street 
■wliich  was  in  dispute,  and  there  was  a  verdict  accordingly.. 

For  the  plaintiif  in  error,  S.  B.  Rcmsom. 

For  the  defendant,  William  Clark. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  case,  as  it  stands  before 
this  court,  presents,  in  a  distinct  form,  the  question  whether 
in  a  conveyance  of  lands  which,  in  point  of  fact,  abut  upon  a 
street  or  highway,  anything  short  of  express  words  of  exclu- 
sion will  prevent  the  title  from  extending  to  the  medium  filani 
of  such  street  or  highway,  the  grantor,  at  the  date  of  such 
conveyance,  being  the  owner  of  such  street  or  highway  to 
that  extent. 

This  is  a  subject  with  respect  to  which  the  views  of  judges 
are  much  at  variance.  The  general  opinion  appears  to  be 
that  there  is  so  strong  a  presumption  of  an  intention  to  con- 
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vey  the  soil  of  the  liighway  when  the  premises  granted 
actually  border  upon  it,  that  very  plain  indications  of  a  con- 
trary purpose  are  requisite  to  exclude  it.  Under  the  opera- 
tion of  such  a  test,  the  present  deed  would  not  embrace  the 
land  in  dispute,  for  the  descriptive  words  cannot  be  extended 
from  their  intrinsic  force,  so  as  to  have  so  wide  a  reach.  The 
words  here  used  will  not,  if  interpreted  in  their  familiar 
sense,  and  standing  by  themselves,  admit  of  being  taken  as 
delineatory  of  any  part  of  the  street.  The  only  point  for 
consideration,  therefore,  is  whether,  when  the  terms  used 
have  this  restrictive  force,  they  are  to  lose  that  force  in  the 
presence  of  the  great  presumption  to  the  contrary,  which  is 
inherent  in  the  position  of  affairs  where  a  lot  tlius  located  is 
granted. 

There  are,  undoubtedly,  decisions  which  tend  very  strongly 
to  this  point,  and  others  which  apparently  reach  it.  The 
leading  cases  are  carefully  collected,  and  the  general  subject 
judiciously  handled  in  the  notes  of  Mr.  Wallace,  appended 
to  the  case  of  Dovaston  v.  Payne,  2  Smith's  Lead.  Cas.  {7th 
ed.)  IGO.  In  this  series  stands  prominently  the  case  of  Paul 
V.  Career,  decided  by  the  Supreme  Court  of  Pennsylvania. 
26  Pa.  St.  223.  In  that  instance,  the  description  carried  the 
lot  conveyed  by  so  many  feet  to  a  designated  street ;  "  thence 
southeasterly  along  the. northerly  side  of  said  street,"  and  the. 
street  thus  referred  to  was  afterwards  vacated,  and  it  was  held 
that  half  of  it  passed  with  the  lot  that  was  thus  bounded  by  its 
northerly  side.  This  result  was  justified  on  the  broad  ground 
"that  the  paramount  intent  of  the  jxirties,  as  disclosed  from 
the  whole  scope  of  the  conveyance,  and  the  nature  of  the  })rop- 
erty  granted,  should  be  the  controlling  rule."  A  number  of  de- 
cisions, bearing  a  similar  aspect,  are  cited  in  this  opinion,  which 
also  displays,  with  much  clearness,  the  impolicy  of  the  oppo- 
site view.  The  commentator,  with  reference  to  this  case,  and. 
other  decisions,  thus  sums  up  the  result :  "  The  rule,  there- 
fore, which  the  Pennsylvania  courts  regard  as  the  true  one^ 
and  which,  perhaps,  on  the  whole  is  tiie  wisest  one,  would 
seem  to  be  that  nothing  short  of  an   intention  expressed   in 
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ipsis  vcj-his,  to  'exclude'  the  soil  of  the  highway,  can  exclude 
it." 

And  this  doctrine,  although  it  cannot  be  said  to  be  sus- 
tained by  the  greatest  number  of  decisions,  is,  I  think,  the 
one  that  ought  to  be  adopted  in  this  state.  In  our  practice, 
in  the  conveyance  of  lots  bounded  by  streets,  the  prevailing 

"belief  is,  that  the  street  to  its  centre  is  conveyed  with  the  lot. 
Among  the  mass  of  the  people  it  is  undoubtedly  supposed  that 

'  the  street  belongs,  as  an  appurtenance,  to  the  contiguous  prop- 

'  erty,  and  that  the  title  to  the  latter  carries  with  it  a  title  to 
the  former.  This  belief  is  so  natural  thar  it  would  not  be 
easily  eradicated.  As  a  general  practice,  it  would  seem  pre- 
posterous to  sever  the  ownership  to  these  several  particles  of 
property.  Under  ordinary  circumstances,  the  thread  of  land 
•constituting  the  street  is  of  great  value  to  the  contiguous  lots, 
and  it  is  of  no  value  separated  from  them.  It  would  rarely 
occur  that  the  vendee  of  a  city  lot  would  be  willing  to  take  it 
separated  in  ownership  from  the  street,  and  it  would  as  rarely 
occur  that  a  vendor  would  desire  to  make  such  severance. 
In  ray  own  experience,  I  have  never  known  such  an  intention 
to  exist,  and  it  is  safe  to  say  that  whenever  it  does  exist,  the 
conditions  of  the  case  are  peculiar. 

And  it  is  the  very  general  notion  that  these  two  parcels  of 
property  are  inseparably  united,  and  pass  as  a  whole  by  force 
of  an  ordinary  conveyance,  that  accounts  for  the  absence  of 
any  settled  formula  in  general  use  for  the  description  of  city 
lots  in  a  transfer  of  their  title.  Upon  an  exauiination  of  such 
conveyances,  it  would,  I  am  satisfied,  be  disclosed  that  the 
utmost  laxity  in  this  respect  prevails.  The  property  conveyed 
is  indiscriminately  described  as  going  to  the  street  and  running 

■  along  it,  or  as  going  to  one  side  of  such  street  and  thence  run- 
ning along  -such  side.  Such  discriminations  are  not  inten- 
tional, the  purpose  being  to  convey  all  the  interest  that  tlie 
seller  has  in  the  property  and  in  its  belongings,  and  the  mode 
of  accomplishing  this  purpose  is  not  the  sul)ject  of  attention, 
the  street  lot,  as  I  have  said,  being  regarded  as  a  mere  ad- 
junct of  the  property  sold,  and  worthless  for  any  other  use. 
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This  being  undeniably  the  practice  and  general  understanding, 
to  give  a  close  and  literal  meaning  to  the  descriptive  terms 
employed  in  such  instances  would  serve  no  useful  purpose, 
but  its  tendency  would  be  to  defeat  the  object  in  view,  and  to . 
call  into  life  a  vexatious  litigation.  The  particular  words 
should,  in  such  transactions,  be  controlled  and  limited  by  the 
manifest  intention  which  is  unmistakably  displayed  in  the 
nature  of  the  affair  and  tiie  situation  of  the  parties.  When 
the  conditions  of  the  case  are  altered,  as  if  the  vendor  should, 
in  a  given  case,  have  an  apparent  interest  to  reserve  to  him- 
self the  parcel  of  street  in  question,  a  different  rule  of  inter- 
pretation might  become  proper.  So  if  the  abutting  street 
referred  to  in  a  conveyance  should  be  such  only  in  contem- 
plation, and  should  be  contingent  on  the  will  of  the  vendor, 
the  rule  now  adopted  might  not,  and  probably  would  not,  be 
ai>plicable.  But  where  the  street  is  an  existing  highway,  or 
has  been  dedicated  as  such  by  the  vendor,  or  in  case,  by  the 
effect  of  his  conveyance,  he  imposes  on  himself  the  obligation 
to  devote  the  street  to  the  public  use,  the  rule  then  becomes 
the  criterion  by  which  the  sense  of  the  deed  is  to  be  ascer- 
tained. 

The  only  case  in  our  books  that  I  deem  entirely  apposite 
to  the  present  inquiry,  is  that  of  Hinchtiuin  ef  at.  v,  Paterson 
Horse  Edilroad  Co.,  2  C.  E.  Green  75.  The  extreme  fitness 
of  this  decision,  as  an  authority  at  this  time,  does  not  appear 
upon  reading  the  report  of  it;  but  I  have  looked  at  the- 
original  papers  on  file,  and  have  found  that  in  some  of  the 
deeds  in  that  proceeding,  the  descriptions  of  the  boundaries 
of  the  lots  are  not  distinguishable  from  the  one  now  under 
our  view.  Those  lots  Avere  described  as  beginning  at  a  fixed 
point  on  a  designated  side  of  the  street,  and  thence  along  such 
designated  side,  etc.,  as  in  the  present  instance.  The  descrip- 
tive words,  therefore,  were  clear,  and  if  they  were  not  over- 
ruled by  the  predominant  presumption  of  intent  arising  out 
of  the  nature  of  the  act  done,  it  was  impossible  to  hold  that 
any  part  of  the  street  passed  to  the  vendee.  But  Chancellor 
Green  did  hold  that  the  parcel  in  the  street  passe«_l,  saying  :. 
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^'  It  is  objected,  by  the  defendant's  answer,  that  the  complain- 
ant's titles  do  not  extend  to  the  middle  of  the  street,  because 
the  lots,  as  described,  are  bounded  by  the  sides  of  the  streets. 
But  the  established  inference  of  law  is,  that  a  conveyance  of 
land,  bounded  on  a  public  hitrhway,  carries  with  it  the  fee  to 
the  centre  of  the  road,  as  part  and  parcel  of  the  o;rant." 

I  do  not  know  how  this  decision  is  to  be  sanctioned,  except 
upon  the  ground  already  marked  out.  I  regard  the  case  as 
directly  in  point,  and  it  is  unnecessary  to  say  that  it  is  of  the 
highest  authority. 

The  result  to  which  I  have  come  is,  therefore,  that  this 
conveyance  embraces  the  parcel  of  land  in  the  street,  for  the 
reason  that  there  are  no  express  words  of  exclusion  of  such 
parcel. 

The  consequence  is,  the  judgment  of  the  court  below  should 
be  affirmed,  with  costs. 

For  affirmance — The  Chief  Justice,  Dalrimple,  De- 
PUE,  Dixon,  Scudder,  Van  Syckel,  Woodhull,  Clem- 
ent, Green,  Lilly,  AVales.     11. 

For  reversal — None. 


EDWARD  E.  dorman  v.  JAMES  G.  WILSON. 

When  a  note  of  a  tliird  party  is  received  by  a  creditor  from  liis  debtor, 
on  account,  and  a  recei|)l  given  for  the  same,  the  transaction  is  open 
to  exphination  by  parol  evidence. 


In  error  to  the  Union  county  Circuit  Court. 
For  the  plaintiff  in  error,  F.  McGee. 
For  the  defendant,  Jaines  J.  Bergen. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice,  The  defendant  was  indebted 
to  the  plaintiff,  and  on  that  account  passed  to  him  the  note 
of  a  manufacturing;  company,  and  the  only  question  mooted 
in  the  case  was  as  to  the  effect  of  the  receipt  of  this  note.  The 
judge  presiding  at  the  trial  left  it  to  the  jury,  under  the  cir- 
cumstances in  proof,  to  decide  whether  or  not  this  note  was 
received  in  payment,  or  merely  on  account,  to  be  deemed  a 
satisfaction,  j)ro  Undo,  if  paid.  In  the  conduct  of  the  cause 
in  this  particular,  the  counsel  of  the  defendant  insisted  that 
there  is  error. 

This  contention  we  deem  unfounded.  The  principal  ground 
assigned  in  its  support  was,  that  when  the  note  was  given,  the 
plaintiff  gave  a  receipt  for  it,  "on  account  of  the  work  done" 
for  him.  But  a  receipt  can  be  explained,  and  can  be  so  ex- 
plained by  anything  which  occurs  either  at  the  time  of  giving 
it  or  subsequently.  It  is  neither  a  deed  nor  a  perfected  con- 
tract, which  has  the  effect  to  shut  out  all  parol  evidence  tend- 
ing to  vary  its  effect.  Nor  can  the  subsequent  receipt  on  set- 
tlement have  any  greater  legal  efficacy.  The  testimony  of  the 
plaintiff — its  tendency  being  to  show  that  he  and  the  defend- 
ant did  not,  at  the  time  the  note  was  taken,  understand  that 
it  was  an  absolute  payment — necessitated  the  sending  of  the 
question  to  the  jury,  as  Avas  done. 

With  regard  to  the  other  objection,  that  the  court  left  to 
the  jury  the  question  whether  the  defendant,  at  the  time  he 
passed  to  the  plaintiff  the  note  in  question,  knew  that  the 
maker  of  such  note  was  insolvent,  when,  as  is  alleged,  there 
was  no  evidence  of  such  knowledge,  it  seems  to  me  that  the 
answer  is  obvious.  There  was  some  evidence  connecting  the 
defendant  with  the  business  of  the  maker  of  this  note,  and. 
although  it  may  be  true  that  the  jury  were  not  warranted  in 
finding  the  fact  of  knowledge  from  such  insufficient  proofs, 
still,  the  referring  the  matter  to  the  consideration  of  the  jury 
cannot  be  assigned  as  error  in  law.  There  was  no  misstate- 
ment of  any  legal  rule,  and  if  the  evidence  was  so  slight  as  to 
be  unworthy  of  serious  consideration,  and  there  was  reason  to 
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believe  that  the  jury  founded  their  action  upon  it,  the  a])pro- 
priate  and  adequate  remedy  was  a  motion  for  a  new  trial. 

The  other  grounds  presented  for  consideration  have  been 
duly  weighed,  but  do  not  appear  to  be  of  sufficient  magnitude 
to  call  for  particular  comment. 

The  judgment  must  be  affirmed,  with  costs. 

For  affirmance  —  The  Chief  Justice,  Daleimple, 
Depue,  Dixox,  Kxapp,  Scudder,  Woodhull,  Clement, 
Greex,  Lilly.     10. 

For  reversal — Xone. 


THE  ATTORNEY-GENERAL,  EX  REL.  HAIGHT,  v.  JAMES  H. 

LOVE. 

When  no  time  is  fixed  by  law  for  the  commencement  of  an  official  term, 
it  begins  to  run  from  the  date  of  the  appointment. 


In  error  to  Supreme  Court. 

For  opinion  of  the  Su}>reine  Court  see  ante  p.  14. 

For  the  plaintiff  in  error,  J.  B.  Vredenhurejh  and  J.  Vanatta. 

For  the  defendant,  Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  was  the  ordinary  proceeding  by 
quo  warranto,  instituted  in  the  Supi-eme  Court,  to  test  the 
right  of  tliQ  defendant  to  the  office  of  city  collector  of  Jersey 
City.  The  judgment  of  the  Supreme  Court  having  been 
adverse  to  the  relator,  has  been  brought  here  for  review. 

By  the  information  filed  in  this  cause,  it  appears  that  the 
defendant  was  appointed  city  collector  under  the  charter  of 
Jersey  City,  passed  March  31st,  1871,  for  the  term  of  one 
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year  from  May  21st,  1872,  at  which  time  he  -vvas  diilv  (juali- 
fied,  and  assumed  the  duties  of  the  office. 

That  on  the  24th  of  March,  1873,  the  legislature  passed  a 
supplement  to  the  charter  of  Jersey  City,  by  the  forty-second 
section  whereof  it  was  provided  as  follows : 

"  Sec.  42.  And  be  it  enacted,  That  the  new  board  of  finance 
and  taxation  shall  appoint  a  collector  of  revenue,  to  be  called 
the  city  collector,  who  sliall  hold  his  office  for  the  term  of 
three  years,  and  may  be  removed  by  said  board  for  cause,  and 
"who  shall  receive  an  annual  salary  of  five  thousand  dollars, 
and  give  bonds  for  the  faithful  performance  of  his  duties  in 
such  sum  as  the  board  of  finance  and  taxation  shall  approve ; 
and  the  term  of  office  of  the  present  city  collector  shall  expire 
as  soon  as  the  collector  designated  under  this  act  is  appointed 
and  qualified." 

That  under  this  section  the  defendant  was,  on  the  10th  of 
April,  1873,  appointed 'city  collector  for  the  term  of  three 
years,  by  the  board  of  finance  and  taxation  ;  that  he  took  the 
oath  of  office  April  14th,  1873,  and  gave  bond  for  the  faith- 
ful performance  of  his  official  duties,  on  May  15th,  1873; 
that  on  April  6th,  1876,  he  was  again  appointed  to  the  same 
office  for  a  further  term  of  three  years,  under  which  appoint- 
ment he  took  the  official  oath  April  7th,  and  put  in  his  official 
bond  April  8th,  1876. 

The  information  denies  the  validity  of  the  last  appoint- 
ment, upon  the  ground  that  the  preceding  term  of  the  defend- 
ant did  not  expire  until  after  April  14th,  1876,  and  that  on  or 
before  April  12th,  1876,  the  term  of  office  of  three  of  the 
five  members  of  the  board  of  finance  and  taxation  expired, 
in  consequence  of  which  fact  that  board  had  no  right  of 
appointment,  and  on  the  13th  of  April,  1876,  the  board,  com- 
posed of  the  two  members  holding  over  and  three  new  mem- 
bers, rescinded  the  appointment  of  the  defendant,  and  ap- 
pointed the  relator  as  city  collector. 

A  demurrer,  filed  by  the  defendant,  raises  the  question  of 
his  right  to  the  office  upon  the  facts  in  the  information  set 
forth. 

YoL.  X.  2  I 
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The  contest  in  this  case  will  be  settled  by  ascertaining  the 
precise  time  when  the  defendant's  term,  under  his  appoint- 
ment of  April  10th,  1873,  ended.  His  term,  under  the  act 
of  1873,  was  for  three  years,  and  by  determining  when  it 
commenced,  its  end  will  be  three  years  from  that  date. 

The  relator  insists  tliat  it  did  not  begin  until  the  expira- 
tion of  the  term  that  preceded  it,  which,  by  the  su})plement, 
was  to  expire  when  the  officer  designated  under  it  was  ap- 
])ointed  and  qualified  ;  and  that  as  the  defendant,  being  so 
designated,  did  not  qualify  belbre  April  14th,  1873,  there- 
fore his  new  term  did  not  begin  before  that  date,  and,  conse- 
quently, did  not  end  before  Ajn-il  14th,  1876,  prior  to  which 
date  the  new  meml)ers  of  the  board  of  finance  came  into 
office. 

The  defendant,  under  liis  a])pointment  of  1872,  in  the 
absence  of  the  sui)])lement  of  March,  1873,  would  have  held 
his  office  until  May  21st,  1873. 

That  su])plement  had  a  threefold  object : 

1st.  To  legislate  the  then  incumbent  out  of  office  before 
the  expiration  of  his  term,  which  was  accomplished  by  giving 
the  board  power  to  appoint  his  successor,  with  the  right  of 
entering  at  once  upon  its  duties. 

2d.  To  enlarge  the  term  to  three  years. 

3d.  To  enable  the  then  incumbent  to  continue  his  official 
functions  until  a  new  officer  was  appointed  and  qualified. 

No  date  being  expressly  fixed  for  the  commencement  of 
the  new  term,  it  must  be  governed  by  some  general  principle 
applicable  to  it.  It  is  apparent  that  if  his  term  did  not  begin 
to  run  until  he  was  qualified,  he  could,  in  the  absence  of  any 
restraining  legislation,  have  prolonged  his  prior  term  indefi- 
nitely by  his  own  neglect  to  qualify.  Public  policy  would 
forbid  the  adoption  of  a  rule  under  which  such  a  result  is 
possible.  It  would  make  the  beginning  of  an  official  term  to 
depend  upon  the  will  of  the  appointee,  instead  of  that  of  the 
appointing  power,  and  thus  enable  him  to  ejdarge  the  term 
of  his  predecessor  without  shortening  his  own,  oi",  where  he 
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was  his  own  successor,  he  would  be  the  constant  gainer  by 
his  continued  neglect  to  qualify. 

In  State  V.  Coiidah/c,  7  Oltio  7,  it  was  held  that  when  no 
time  is  mentioned  in  the  law,  from  which  the  term  shall 
commence,  it  must  begin  to  run  from  the  day  of  election. 

In  the  United  States  service,  so  completely  is  the  office 
deemed  to  be  supplied  by  an  ap[)ointment  before  acceptance, 
that  in  Marhury  v.  Madison,  1  Cranch  137,  Chief  Justice  Mar- 
shall says  that  when  a  person  appointed  to  any  office  refuses 
to  accept,  the  successor  is  nominated  in  the  place  of  the  person 
who  declined  to  accept,  and  not  in  the  place  of  the  person 
who  had  previously  been  in  office,  and  had  created  the  origi- 
nal vacancy. 

The  general  rule  that  the  term  of  an  officer  begins  to  run 
from  the  date  of  his  election,  is  recognized  in  MarshaU  v. 
Haricood,  5  3Id.  423,  and  in  Hur/hcs  v.  Bud:in(jliam,  5  6'.  & 
31.  632. 

The  beginning  of  a  term  of  office  ought  not  to  be  left  to 
the  will  of  the  officer  himself.  If  not  tixed  by  law,  it  must 
begin  as  soon  as  he  can,  by  his  own  act,  enter  upon  it.  This 
rule  is  clearly  show^n,  in  the  opinion  of  the  court  below,  to 
rest  upon  sound  reason.  The  term  of  his  predecessor  was, 
by  the  terms  of  the  act  of  1873,  made  to  continue  until  he 
actually  entered  on  the  duties  of  the  office,  but  this  is  not 
inconsistent  with  the  running  of  his  new  term  at  the  same 
time.  If  he  had  not  been  his  own  successor,  there  could  not 
have  been  any  necessary  clashing  between  them,  for  the 
moment  he  qualified  and  entered  upon  the  duties  of  the  office, 
the  prior  term  ceased.  By  the  thirty-seventh  section  of  the 
charter  of  1871,  if  he  had  failed  to  qualify  for  the  space  of 
ten  days,  he  was  to  be  considered  as  having  declined  the 
office,  and  the  same  was  to  be  deemed  vacant;  yet,  notwith- 
standing this,  he  would  continue  to  discharge  the  duties  of 
the  office  under  the  a]ipointment  of  1872,  until  a  successor 
was  qualified.  Although  he  was  to  continue  in  the  exercise 
of  his  functions,  the  office  was,  under  such  circumstances, 
declared  to  be  vacant.     There  is  no  incongruity  in  the  fact 
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of  a  vacancy  for  the  purposes  of  a  new  election,  and  the 
actual  holding  by  the  former  incumbent;  nor  is  there  any 
necessary  incongruity  in  the  running  of  the  new  term  while 
the  former  incumbent  is  disehnrging  the  duties  of  the  office. 
If  the  term  for  which  the  defendant  was  ai)pointed  in  1872, 
had  been  three  years  instead  of  one  year,  by  the  argument 
made  on  l)ehalf  of  the  relator,  he  would,  in  the  absence  of 
express  restraint,  have  been  entitled  to  refrain  from  qualify- 
ing until  that  term  hjid  fully  run,  and  thus  have  enjoyed  a 
term  of  over  five  years. 

The  act  of  1873  does  not  declare  that  the  term  of  the  new 
appointee  shall  begin  to  run  when  the  term  of  the  then  incum- 
bent ended.  It  was  not  intended  that  the  old  term  should 
run  its  full  course ;  the  contrary  purpose  was  clearly  indicated 
by  the  legislature,  and  power  was  given  to  the  board  of  finance 
to  cut  off  the  term  at  once. 

The  question  is  not  when  the  predecessor  should  cease  to 
act,  but  when  the  new  term  commenced.  That  time  was  not 
specified  by  the  statute,  and  therefore  it  must  l)e  either  when 
the  defendant  chose  to  qualify,  or  within  a  reasonable  time 
after  his  appointment  in  1873,  or  at  the  date  of  his  appoint- 
ment. 

The  proposition  to  leave  so  important  a  matter  to  the  voli- 
tion of  the  officer  himself  is  inadmissible.  "A  reasonable 
time"  is  indefinite,  and  will  constantly  lead  to  the  difficulty 
which  has  now  arisen,  ci-eating  a  conflict  between  outgoing 
and  incoming  boards.  The  date  of  the  aj)pointment,  in  the 
absence  of  legislation  to  the  contrary,  constitutes  a  certain  and 
reasonable  rule,  which  ct\n  result  in  no  injustice  to  the  person 
elected,  and  in  no  injury  to  the  public  service. 

The  case  o^  Jump  v.  Spenee,  28  3IcJ.  1,  cited  for  the  rela- 
tor, simply  holds  that  Jumj)  could  not  lawfully  assume  the 
duties  of  judge  until  he  had  complied  with  a  i)rovision  of  the 
state  constitution,  requiring  him  to  taUe  an  official  oath. 

Cases  are  also  cited  to  siiow  that  the  appointee  is  not  en- 
titled to  the  emoluments  of  the  office  until  he  qualifies;  but 
this  is  not  the  question  involved  here.     It  was  the  right  of 
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the  defendant  to  qualify  at  once,  upon  his  appointment  in 
1873,  and  that  he  sliould  lose  his  salary  for  the  time  he  neg- 
lected to  qualify  and  discharge  his  official  duties,  would  be 
just,  and  tiius  the  interest  of  the  public  and  his  own  would 
concur  in  moving  him  to  enter  speedily  upon  his  functions. 

The  only  case  cited  by  the  relator  in  support  of  the  posi- 
tion for  which  he  contends,  Mhich  is  in  point,  is  that  of 
Brodie  V.  Campbell,  17  Ca/.  11,  and  there  is  nothing  in  the 
reasoning  of  the  court  there  which,  in  the  absence  of  any 
adjudged  case  to  support  it,  will  lead  me  to  accept  the  rule 
adopted  in  that  case,  in  view  of  the  consequences  which  must 
flow  from  its  application. 

Under  this  view  of  the  law,  when  the  defendant,  on  tlie 
10th  day  of  April,  1873,  was  appointed  for  the  term  of  three 
years,  without  any  day  being  expressly  specified  for  its  com- 
mencement, the  term  to  which  he  was  lawfully  entitled  began 
on  that  day,  and  ended  with  the  close  of  April  9th,  1876, 
and  consequently  the  i)ersons  who  composed  the  board  of 
finance  on  the  6tli  day  of  April,  1876,  had  the  right  to  select 
his  successor. 

In  the  second  place,  it  is  insisted  that  the  new  board  had  a 
right  to  reconsider  and  rescind  the  api)ointment  of  the  defend- 
ant, because  the  action  of  the  board  of  finance,  in  fixing  the 
amount  of  and  accepting  his  bond,  had  not  been  presented 
to  the  mayor  for  his  approval  or  veto. 

The  charter  of  the  city  does  not  make  the  giving  of  a  bond 
a  condition  precedent  to  the  vesting  of  the  title  to  the  office, 
or  to  the  right  of  the  appointee  to  enter  upon  its  duties. 
Until  the  board  of  finance  declared  that  a  bond  should  be 
given,  and  fixed  its  amount,  the  defendant  was  under  no 
obligation  to  execute  it.  It  is  not  necessary,  therefore,  to 
consider  whether  it  was  the  duty  of  the  board  to  submit  their 
action  with  reference  to  the  bond,  to  the  mayor.  They  re- 
quired the  defendant  to  execute  a  bond  ;  he  complied,  and 
the  board  accepted  his  bond,  and  he  entered  upon  the  duties 
of  his  office  prior  to  April  13th,  1876.  The  power  of  rescis- 
sion had  then   clearly  ceased   to   exist.     The  failure  of  the 
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board  of  finance  to  perfect  their  action  by  submitting  it  to  the 

mayor,  if  that  was  necessary,  could  not  affect  the  defendant  r 

he  could  not  control,  and  was  in  no  wise  resj^onsible  for  that. 

In  my  opinion,  the  judgment  below  should  be  affirmed. 

For  affirmance  —  Daleimple,  Depue,  Vax  Syckel,. 
WooDHULL,  Clement,  GpvEex,  Lathrop,  Lilly^ 
Wales.     9. 

For  revert^al — Xone. 


HIBERNIA  MUTUAL   FIRE   INSURANCE  COMPANY  v.  .JOHN 
J.  MEYER  ET  UX. 

Delay  in  objecting  to  formal  defects  in  the  preliminary  proofs  under  the 
conditions  of  a  policy  of  insurance,  which  might  be  obviated  in  time 
to  preserve  the  right  of  action,  if  made  promptly,  is  evidence  of  a 
waiver  of  sucii  delects. 


In  error  to  the  Essex  Circuit  Court. 

This  action  was  brought  in  the  Essex  county  Circuit  Court^ 
to  recover  for  a  total  loss  by  fire  on  a  policy  issued  by  the 
defendants  l)elo\v  to  Catharine  Meyer,  owner  of  a  dwelling- 
house  therein  described,  situate  in  the  city  of  Xewark.  At 
the  trial,  the  execution  of  the  policy  of  insurance  and  the 
burning  of  the  building  insured,  during  the  continuance  of 
the  risk,  were  proved  or  admitted. 

The  defendants,  after  the  testimony  on  the  part  of  the  plain- 
tiffs was  closed,  moved  to  nonsuit,  because  proof  of  loss  re- 
quired by  the  conditions  of  the  j)olicy  had  not  been  furnished  ; 
that  the  papers  purporting  to  be  proofs  of  loss  had  not  been 
delivered  within  a  reasonable  time  after  the  fire ;  and  that 
no  certificate  of  a  magistrate  was  annexed  to  the  proof. 

The  motion  was  refused,  and  exceptions  were  taken  and 
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allowed.  The  trial  proceeded,  evidence  was  offered  on  the 
part  of  the  defendants,  and  there  was  a  verdict  for  the  plain- 
tiffs for  the  full  amount  of  the  loss  sustained.  The  writ  of 
error  was  returned  with  the  record  and  bill  of  exceptions, 
containing  all  the  evidence  offered  at  the  trial. 

For  the  plaintiff  in  error,  Joseph  Coidt. 
For  the  defendants,  J.  R.  Eiaery. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  If  there  were  any  defects  in  the  plaintiffs' 
proofs,  upon  which  the  motion  to  nonsuit  was  founded,  this 
court  will  now  look  at  all  the  evidence  sent  here  in  the  bill 
of  exceptions,  to  see  if  it  were  afterwards  supplied  by  the  tes- 
timony on  either  side,  and  thus  sustain  the  action  of  the  court 
below,  and  uphold  the  trial  of  the  cause  upon  the  merits,  if  it 
can  legally  be  done.  Del.,  Lack.  &  W.  B.  R.  Co.  v.  Ballet/, 
8  Vroom  526. 

The  only  material  facts  added  to  the  case  by  the  defend- 
ants' testimony  show  that  tiieir  defence  was  based  on  the 
alleged  fraud  of  the  plaintiffs,  and  suspicious  circumstances, 
manifesting  a  motive  to  set  fire  to  the  building.  These  were 
met  with  contradictory  proof,  which  was  satisfactory  to  the 
jury.  The  main  question  having  been  settled  by  the  jury 
on  the  merits,  and  their  finding  that  there  was  a  fair  loss, 
without  any  fraud,  the  objections  remaining  are  formal,  and 
based  on  the  alleged  non-compliance  with  the  terms  of  the 
policy  in  making  the  preliminary  proofs  of  loss.  Upon  these 
points,  the  proof  stands  substantially  as  it  did  when  the 
motion  to  nonsuit  was  made,  at  the  close  of  the  plaintiffs'  evi- 
dence. 

The  judge  at  the  Circuit  gave  as  his  reason  for  refusing  to 
nonsuit,  that  there  was  evidence  of  waiver. 

One  objection  urged  was,  that  the  insured  did  not  forth- 
with give  notice  of  the  loss,  in  writing,  to  the  company,  and, 
as  soon  after  as  possible,  deliver  as  particular  an  account  of 
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their  loss  and  damage  as  the  nature  of  the  case  would  admit, 
egrtitied  by  the  nearest  magistrate. 

To  this  it  was  answered  that  there  was  a  verbal  notice  of 
loss  given  at  the  office  of  the  company,  on  the  same  morning 
with  the  fire,  to  the  surveyor,  whose  duty  it  was  not  only  to 
view  property  in  placing  risks,  but  to  examine  premises  in 
case  of  loss,  for  the  information  of  the  company,  and  to  com- 
municate with  them.  He  saw  the  property  immediately  after 
the  fire,  and  the  purposes  of  a  notice  of  loss  were  eifected. 
There  was  no  specific  objection  made  at  the  time,  or  after- 
Avards,  on  behalf  of  the  company,  that  such  notice  was  not  in 
writing.  This  was  well  held  to  be  evidence  of  waiver  of  such 
notice  in  writing:. 

But  instead  of  delivering  a  particular  account  of  the  loss, 
as  soon  as  possible  after  the  fire,  such  statement  was  not  made 
until  ten  months  had  elapsed.  The  reply  to  this  is,  that  the 
surveyor,  at  the  time  the  notice  was  given  to  him  at  the  office 
of  the  company,  met  the  claim  with  an  allegation  of  fraud. 
It  clearly  apj)ears  from  what  followed  in  the  case,  that  he 
intended  to  charge  them  with  setting  fire  to  the  building. 
The  wife  says  that  she  and  her  husband  went  to  the  office  of 
the  company  on  the  morning  of  the  fire,  about  nine  o'clock; 
that  her  husband  gave  the  old  man  behind  the  counter  the 
policy,  "  and  he  took  the  policy  and  looks  in  it,  and  threw  it 
on  the  counter,  and  it  fell  down  on  the  floor,  and  he  called  it 
a  swindle,  and  spoke  rough  to  me,  too;  I  said  nothing,  and 
he  said  it  is  a  swindle  from  you."  It  is  difficult  to  repress 
the  desire  to  rebuke  the  insolence  of  officials  who  thus  meet 
the  claims  of  ignorant  people  holding  a  legally-executed 
policy  of  insurance,  for  which  an  adequate  consideration  has 
been  given.  But  it  would  be  sjoing  further  than  is  necessary 
in  this  case  to  hold  that  a  surveyor  was  such  an  agent  of  the 
company  that  he  could,  by  a  charge  of  fraud,  waive  other 
defences  which  the  company  had  to  the  proof  of  loss.  It 
does  not  appear  that  he  had  such  control  in  accepting  proofs 
and  adjusting  losses  for  the  com|)any,  that  he  could  thus  bind 
them  by  his  declarations.     There  was  some  testimony  on  the 
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part  of  the  plaintiffs  that  he  was  the  vice-president,  but  that 
was  founded  upon  his  own  alleged  declarations,  which  were 
illegal  against  the  company,  and  subsequently  denied  by  him- 
self and  by  the  president. 

So  far  as  appears,  he  was  only  a  surveyor  at  tlie  time  of 
the  fire — not  in  charge  of  their  office — and  had  no  authority 
to  bind  the  company  in  any  way  by  charging  fraud  on  the 
policy-holders;  nor  is  it  proven  that  they  ever  held  him  out 
to  these  parties  or  others  as  having  such  position  or  authority. 

This  charge  of  fraud,  however,  together  with  the  subse- 
quent accusation,  arrest,  confinement,  trial  and  acquittal  of 
the  luisband,  while  tlicy  may  not  have  any  legal  effect  in 
determining  the  case,  will  explain  the  long  delay  in  presenting 
the  proofs  of  loss. 

These  proofs  were  delivered  to  the  proper  officers  of  the 
company  December  15th,  1874.  They  were  manifestly  and 
at  a  glance  defective  in  the  time  of  presentation,  and  in  the 
want  of  a  certificate  of  the  nearest  magistrate.  They  were 
accepted  without  objection.  If  the  point  had  been  promptly 
made,  the  certificate  of  the  nearest  magistrate  might  have 
been  innnediately  supplied,  and  the  delay  satisfactorily 
explained.  These  are  the  specific  grounds  on  which  the  mo- 
tion for  nonsuit  was  based,  and  the  cause  for  reversal  pressed 
in  this  court. 

There  was  a  delay  from  December  15th,  1874,  to  January 
30th,  1875,  in  making  a  return  of  tiie  proofs  with  notice  of 
defects.  At  that  time  it  was  too  late  to  comjilete  the  proofs 
and  retain  the  right  of  action  under  the  policy.  The  com- 
pany had  sixty  days  after  the  proofs  were  furnished  to  make 
payment  of  the  loss,  and  the  suit  was  required  to  be  brought 
in  twelve  months  after  the  loss.  This  time  expired  Febru- 
ary 13th,  1875,  the  day  on  which  the  action  was  brought. 
The  objections  made  by  the  company  are  not  such  as  require 
time  for  examination.  They  were  purely  technical  and 
formal,  known  at  the  time,  and  obvious.  The  delay  to  object 
was  therefore  unreasonable,  under  the  circumstances,  and  in- 
jurious to  the  plaintiffs.     (Such  delay   has  been   held   to  be 
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evidence  of  waiver  of  objections  to  the  time  of  presenting 
and  to  tlie  form  of  preliminary  proofs.  Jones  v.  Mechanics' 
Insurance  Co.,  7  Vroom  29  ;  State  Insurance  Co.  v.  Maaekens, 
9  Vroom  564 ;  Basch  v.  Humboldt  Insurance  Co.,  6  Vroom 
429 ;  Taylor  v.  Roger  WUUams  Insurance  Co.,  51  New 
Hamp.  50. 

Objections  to  mere  matters  of  form  in  the  {)reliminary 
proofs  under  the  conditions  of  policies,  which  may  be  obvi- 
ated, should  be  made  promptly,  otherwise  apparent  acquies- 
cence and  lapse  of  time  may  give  an  advantage  to  insurance 
companies,  and  enable  them  to  defeat  meritorious  claims  by 
the  merest  technicalities. 

Under  the  peculiar  facts  of  this  case,  the  comjxmy  should 
be  held  to  the  strictest  construction  of  the  policy  and  the 
promptest  statement  of  objections  to  the  proofs  offered. 

There  was  no  error  in  the  refusal  to  nonsuit  the  plaintiffs, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 

For  affirmance — The  Chief  Justice,  Dixox,  Kxapp, 
ScuDDEK,  Van  Syckp:l,  Woodhull,  Green,  Lilly.     8. 

For  reversal — Dalrimple.     1. 


THE    NORTHAMPTON    MUTUAL    LIVE.  STOUK    INSURANCE 
COMPANY  V.  SAMUEL  J.  STEWART. 

Where  the  by-laws  of  the  plaintiff',  a  mutual  insurance  company,  pro- 
vided for  public  notice,  in  two  newspapers,  of  the  assessment  bj'  the 
company  upon  its  members,  and  required  payment  to  be  made  of  such 
assessments  within  sixty  days  after  sucii  notice — held  necessary,  in 
order  to  maintain  suit  against  a  member,  to  aver  and  prove  publica- 
tion of  such  notice,  and  that  the  specified  time  lias  elapsed  when  the 
action  brought. 


In  error  to  the  Supreme  Court. 

For  opinion  of  Supreme  Court,  see  9  Vroom  436. 
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For  the  plaintiff  in  error,  /.  F.  Dumont  and  J.  G.  Shipman, 
For  the  defendant,  B.  C.  Frost. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  plaintiff  in  error,  a  corporation  of  the 
state  of  Pennsylvania,  brought  suit  against  the  defendant  in 
a  court  for  the  trial  of  small  causes  in  the  county  of  Warren, 
and  demanded  to  be  paid  a  certain  sinii  of  money,  assessed 
by  the  company  against  the  defendant,  upon  a  policy  held  by 
him  and  issued  by  the  company,  insuring  live  stock.  This 
tax  or  assessment,  a  portion  of  which  was  claiiued  from  the 
defendant,  was  levied  upon  the  policy-holders  for  the  purpose 
of  paying  losses  which  the  company  alleged  had  been  incur- 
red during  the  existence  of  the  policies  so  assessed. 

The  plaintiff  had  judgment  for  the  amount  of  its  demand 
against  the  defendant.  The  defendant  appealed  from  that 
judgment  to  the  Court  of  Common  Pleas  of  Warren  county, 
and,  upon  the  trial  of  the  cause  upon  appeal,  plaintiff  again 
had  judgment.  The  cause  was  then  removed  into  the 
Supreme  Court,  on  certiorari,  and,  upon  review  there,  the 
judgment  of  the  Common  Pleas  was  reversed. 

An  examination  of  the  record  brought  up  by  the  writ  of 
error,  shows  that  there  exists  an  insuperable  difficulty  in  the 
way  of  the  plaintiff''s  maintenance  of  the  present  action — one 
that  underlies  those  reasons  upon  which  the  judgment  of  the 
Supreme  Court  was  rested. 

The  plaintiff  is  a  mutual  insurance  company.  Its  scheme 
of  organization  draws  eacii  holder  of  its  policies  into  its 
society  as  a  member  thereof.  This  suit  is  instituted  against 
the  defendant  as  a  member  of  the  corporation ;  as  such,  he  is 
subject  to  its  constitution  and  bound  by  all  its  by-laws  and 
pro])er  corporate  regulations,  which  he  is  presumed  to  know 
and  understand,  and  required  to  conform  to.  Angell  &  Ames 
on  Corp.,  §  10 ;  Belleville  Ilufual  Ins.  Co.  v.  Van  Winkle,  1 
Beas.  333.  And  he  is  entitled,  in  his  relations  to  the  com- 
pany, to  whatever  aid  and  protection  they  provide  for  him. 
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In  deterinining  the  rights  of  the  parties,  the  policy,  Avith  its 
annexed  conditions,  is  not  the  only  source  whence  a  knowl- 
edge thereof  is  to  be  had  :  terms  in  the  charter  or  by-laws 
may  modify,  explain  or  enlarge  its  meaning,  and,  when  such 
is  the  case,  resort  must  be  had  to  them. 

The  application  for  insurance  signed  by  the  defendant,  and 
■U])on  which  the  policy  was  issued  to  him,  contains  an  agree- 
ment on  his  part  to  pay  all  taxes  that  may  be  levied  for  the 
purpose  of  paying  losses. 

How  and  when  such  tax  is  to  be  levied  is  provided  for  in 
the  thirteenth  article  of  the  company's  by-laws,  as  follows: 
"If  the  funds  on  hand  be  insuilicient  to  pay  all  losses,  the 
directors  shall,  by  resolution,  levy  a  tax  on  the  members  of 
the  company,  *  *  on  the  amount  insured,  and  they  shall 
publish  sudi  levying  in  two  newspapers  of  tiie  county,  and 
all  ])orsons  insured  at  the  time  of  such  levying  of  tax  shall 
pay  his  amount  of  tax  to  the  treasurer,  or  his  order,  within 
sixty  days  from  the  day  of  such  public  notice."  And  in  the 
fourteenth  article  of  the  by-laws,  it  is  provided  that  if  any 
raember  "shall  neglect  or  refuse  to  pay  iiis  tax  for  sixty  days 
from  the  day  public  notice  shall  be  given,  the  company  may 
sue  for  and  recover  the  same,  with  interest  and  costs  of  suit." 

Here  was  a  self-imposed  limitation  upon  the  right  of  the 
company  to  sue  a  defaulting  member.  By  its  terms,  he 
could  not  be  put  out  of  membership,  or  be  liable  to  an  action 
for  his  assessment,  until  he  had  been  in  default  for  sixty 
days  after  publication  of  the  tax-levy  in  two  newsi)apers. 
Whatever  right  the  plaintiff  may  have  to  be  paid  the  assess- 
ment against  the  defendant  on  his  policy,  it  is  clear  that  the 
company  has  brought  its  suit  against  him  prematurely. 
There  is  nothing  in  tiie  case  to  show  that  such  publication 
was  ever  made  by  the  company.  The  demand  contains  no 
allegation,  and  the  evidence  fails  to  show,  that  such  public 
notice  was  given  at  any  time  before  suit  was  instituted. 

The  fact  that  personal  notice  of  the  assessment  was  served 
by  the  company  upon  the  defendant,  is  not  a  sufficient  answer 
•to  his  objection. 
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It  is  ])robably  true  that  personal  notice  to  him  served  to 
apprise  him  of  the  fact  of  a  levy  better  than  the  public  notice 
would  have  done ;  but  the  sixty  days  of  grace  given  to  tlie 
defendant  was  not  to  be  computed  from  the  time  when  per- 
sonal notice  should  be  given  liim,  but  from  the  giving  of 
public  notice — an  event  equally  within  the  company's  control, 
and  adopted  in  its  law  as  the  common  signal  to  all  its  mem- 
bers, that  its  resolution  to  tax  them  would  be  enforced,  and 
the  appointed  notice  of  the  time  when  payment  must  be  made. 
It  would  be  an  unfair  surprise  on  tlie  defendant  to  permit 
the  plaintiff  to  maintain  a  suit  brought  in  disregard  of  this 
regulation.  It  can  be  no  injustice  to  the  plaintiff  to  hold  it 
bound  to  the  observance  of  rules  whicli,  of  its  own  volition, 
it  has  enacted  for  its  guidance  in  dealing  wnth  its  members. 

The  point  here  raised,  although  not  referred  to  in  the 
opinion  of  the  Supreme  Court  as  one  of  the  grounds  upon 
which  it  reversed  the  judgment  below,  is  embraced  in  the 
reasons  presented  by  the  plaintiff  in  certiorari,  upon  which 
the  reversal  was  asked.  And,  without  looking  at  any  other 
of  those  reasons,  or  at  the  other  questions  discussed  here,  I 
shall,  for  the  single  ground  above  given,  vote  to  affirm  the 
judgment  of  the  Supreme  Court. 

For  atfirmance — The  Chief  Justice,  Depue,  Dixon, 
Knapp,  Scudder,  Van  Syckel,  Woodhull,  Clement, 
Geeen,  Lilly.     10. 

For  reversal — Xone. 


THE  STATE,  THOMAS  D.  HOXSEY  ET  AL.,  PROSECUTORS, 
V.  THE  MAYOR  AND  ALDERMEN  OF  THE  CITY  OF 
PATERSOX   ET    AL. 

1.  A  certiorari  recited  the  desire  of  the  Supreme  Court  to  be  certified  as 
to  the  employment  of  tiie  individual  defendant  by  the  corporate  de- 
fendant, and   as  to  the  bills  of  the  former  for  services  under  that 
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employment,  and  of  the  proceedings  of  the  latter  in  reference  to  such 
bills,  but  the  writ  expressly  commanded  only  the  certification  of  the 
bills  and  proceedings  relating  thereto.  The  retnrn  contained  the 
resolntion  of  employment,  and  the  reasons  filed  denied  the  right  to 
pay  the  bills,  because  of  want  of  power  in  the  corporation  to  employ 
the  individual  defendant.  Held,  that  the  legality  of  the  employment 
was  involved  in  the  issue  before  the  court. 
"2.  The  fact  that  services  have  been  rendered  to  a  municipal  corporation, 
under  a  contract  with  it  which  it  had  no  [)0wer  to  make,  will  give  no 
legal  right  to  compensation  from  it,  and  therefore  furnishes  no  ground 
for  reiusing  or  dismissing  a  writ  of  certiorari,  designed  to  test  the 
legality  of  the  contract. 

3.  The  rule  that  a  certiorari  will  not  Ije  allowed  before  a  final  decision  is 
reached  in  the  inferior  tribunal,  is  confined  to  cases  where  the  office 
of  the  writ  is  in  the  nature  of  that  of  a  writ  of  error;  it  is  not  appli- 
cable to  the  writ  when  designed  for  the  review  of  mimicipal  proceed- 
ings, in.  which  cases  the  time  for  its  allowance  is  discretionary ;  and 
where  discretion  Avas  rightly  exercised  in  allowing  the  writ,  a  dis- 
missal, on  the  ground  that  the  writ  was  improperly  allowed,  will  be 
reversed  on  error. 

4.  Where  such  dismissal  is  ordered  on  final  hearing,  the  Court  of  Errors 
will  not  merely,  reverse  the  judgment  below,  but  will  render  such 
judgment  of  affirmance  or  reversal  of  the  proceedings  brought  up  by 
the  certiorari,  as  the  Supreme  Court  should  have  given  upon  the 
merits. 

5.  The  approval  of  a  claim  against  the  city  of  Paterson,  by  the  depart- 
ment of  finance,  under  the  city  charter,  [Pumph.  Laws,  1871,  p.  808,  | 
34,)  is  reviewable  by  certiorari. 


In  error  to  Supreme  Court. 

For  opinion  of  Supreme  Court,  see  ante  p.  72. 

For  the  plaintiffs  in  error,  T.  D.  Hoxsey. 

For  the  defendants,  A.  B.  Woodruff  Hind  B.  Gunvnere. 

The  opinion  of  the  court  wa.s  delivered  by 

Dixox,  J.  'The  Supreme  Court,  at  the  instance  of  tax- 
payers of  Paterson,  awarded  a  M'rit  of  certiorari,  directed  to 
the  mayor  and  aldermen  of  the  city,  by  which,  after  reciting 
that  the  court  desired  to  be  certified  of  a  certain  employment 
of  Absalom  B.  Woodruff  as  counsel  for  the  city,  by  the  com- 
mittee on  finance  of  the  city,  and  of  the  proceedings  confirm- 
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ing  such  employment,  and  of  Mr.  Woodruff's  bills  for 
services  rendered  under  such  employment,  and  of  all  the 
proceedings  of  said  committee  on  finance  and  of  the  board  of 
aldermen,  relating  to  said  employment  and  the  payment  of 
said  bills,  the  city  was  commanded  to  certify  and  send  to  the 
court  the  said  bills,  and  all  the  proceedings  looking  to  the 
payment  thereof,  as  such  proceedings  remain  on  file  in  the 
offices  of  the  comptroller,  collector  and  clerk  of  the  city.  As 
a  return  to  this  writ,  the  city  certified  and  sent  up  the  fact 
that  on  December  15th,  1873,  the  finance  committee  reported 
to  the  board  of  aldermen  that,  in  view  of  the  numerous  suits 
pending  against  the  city,  they  had  resolved  on  a  vigorous 
■defence,  and  had,  therefore,  retained  A.  B.  A^^oodruff,  Esq., 
as  associate  cf)unsel,  and  that,  on  motion,  the  action  of  the 
committee  was  endorsed  by  the  board.  The  city  likewise 
certified  the  bills  of  ]Mr.  Woodruff,  ]3roceedings  by  which 
Si 000  had  been  paid  thereon,  and  the  fact  that,  as  to  the 
balance,  the  board  had  referred  the  bills  to  the  committee  on 
finance,  and  that  body  had  reported  the  same  approved,  and 
so  signed  by  a  majority  of  its  members. 

On  this  return,  the  prosecutors  filed  reasons  for  reversal, 
alleging,  among  other  grounds,  that  the  bills  ought  not  to  be 
paid,  because  there  is  a  want  of  all  legal  power  in  the  city  to 
pay  them,  inasmuch  as,  by  the  cliarter,  the  city  is  to  have  one 
counsel,  at  a  salary  not  exceeding  $1500  per  annum,  and,  at 
the  time  of  Mr.  Woodruff's  employment,  had  such  counsel, 
and  therefore  neither  the  finance  committee  nor  the  board  of 
aldermen  had  legal  power  to  appoint  him  as  associate  counsel. 

On  final  hearing,  the  defendants  moved  to  dismiss  the 
writ,  on  the  ground  that  no  conclusive  act  or  adjudication  of 
the  city  was  brought  up  for  review.  This  motion  the  Supreme 
Court  granted,  and  accordingly  judgment  was  entered,  dis- 
missing the  writ,  with  costs.  That  judgment  is  now,  by  writ 
of  error,  subjected  to  review  in  this  court. 

The  opinion  filed  in  the  Supreme  Court  indicates  that  its 
decision  was  reached  upon  a  consideration  only  of  the  ques- 
tion whether  the  action  of  the  city  authorities,  which  strictly 
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related  to  the  payment  of  the  bills,  was  so  final  in  its  nature' 
as  to  be  proper  for  examination  by  certiorari.  In  this,  I 
think,  the  court  has  overlooked  an  important  part  of  the  pro- 
ceedings oi>  which  it  was  its  duty  to  pass.  As  stated  in  that 
opinion,  "  the  controversy  sought  to  be  raised  in  the  cause  is 
over  the  legal  right  of  the  corporation,  under  the  provisions 
of  the  city  charter,  to  employ  and  pay,  for  legal  services  such 
as  are  charged  in  the  bill,  any  person  other  than  he  who  for 
the  time  holds  the  office  of  city  counsel."  But  this  contro- 
versy, so  far  as  it  concerns  the  legality  of  the  cmp/oi/mcnt, 
seems  to  have  received  from  the  court  no  further  attention 
than  mere  statement;  and  yet  it  exists  in  the  cause  in  a  form 
proper  for  decision.  Although  the  mandatory  words  of  the 
certiorari  do  not  |)ointedIy  direct  the  defendants  to  certify  the' 
emj)loyment  of  Mr.  WoodruflP,  yet  the  recitals  of  the  writ 
express  the  desire  of  the  court  to  be  certified  of  that  employ- 
ment, and  the  defendants  do  send  it  up,  and  the  prosecutors, 
in  their  reasons,  clearly  complain  of  its  illegality,  and  make 
it  th.e  basis  of  their  application  for  a  prohibition  of  public 
expenditure.  Under  these  circumstances,  any  vagueness  in 
the  command  of  the  writ  should  not  be  regarded,  except  for 
amendment. 

But  it  is  said  to  be  too  late  to  question  that  employ nienty 
services  having  been  in  good  faith  rendered  under  it.  If  the 
objection  urged  by  the  prosecutors  Mere  only  against  the 
regularity  of  the  mode  in  which  a  power  to  em})loy  was  exer- 
cised, such  services  might  furnish  a  strong  reason  for  the 
court's  refusal  to  interfere.  But  the  objection  goes  deeper, 
and  attacks  the  very  power  of  the  corporation  to  make  the 
contract.  If  this  objection  be  good,  the  employe  under  such 
a  contract  acquires,  by  reason  of  his  services,  no  legal  claim 
for  compensation  against  the  munici]>ality.  In  the  language 
of  Judge  Dillon,  (1  fJi/lon  on  3Inn.  Corp.,  §  381,)  ''the  gene- 
ral ])rinciple  of  law  is  settled,  beyond  controversy,  that  the 
agents,  olficers,  or  even  city  council  of  a  municipal  corpora- 
tion, cannot  bind  the  corporation  by  any  contract  which  is 
beyond  the  scope  of  its  powers.     *     *     *     The  duties  and 
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poAvers  of  the  officers  and  jniblic  agents  of  the  corjioration  are 
prescribed  by  statute  or  cliarter,  which  all  persons  not  only 
may  know,  but  are  bound  to  know.  *  *  *  j^  results, 
from  this  doctrine,  that  unauthorized  contracts  are  void,  and, 
in  actions  thereon,  the  corporation  may  successfully  interpose 
the  plea  of  ultra  vires.''  In  such  cases,  since  there  exists  no 
legal  obligation  on  the  part  of  the  niunici})ality,  the  taxpayer 
may,  at  any  time  before  the  actual  illegal  expenditure  of 
public  moneys,  invoke  the  judgment  of  the  court  declaring 
the  apparent  contract  void,  to  the  end  that  the  threatened 
injury  of  unlawful  payment  may  be  averted.  This  objection 
should,  therefore,  have  been  passed  upon  by  the  court  beloAv. 

But  within  the  narrower  limits  by  which  the  opinion  of 
the  Supreme  Court  is  confined,  I  think  sufficient  grounds 
appear  for  not  dismissing  the  writ.  The  rule  applied  by 
that  court  is,  that  "  it  is  not  a  proper  use  of  the  writ  of  cer- 
tiorari to  intercept  and  remove  for  review  the  ste])S  in  a  pro- 
cedure preliminary  to  a  decision  or  final  resolution  therein, 
except  when  the  court  issuing  the  writ  can  continue  the  pro- 
ceedings to  completion."  But  this  rule  is  not  one  of  univer- 
sal force.  Its  operation  is  properly  confined  to  those  cases 
where  the  office  of  the  writ  is  in  the  nature  of  that  of  a  writ 
of  error,  and  when,  therefore,  its  allowance  is  governed  by 
similar  principles.  But  in  other  cases,  it  is  a  discretionary 
writ,  in  the  absence  of  any  statute  requiring  it  to  be  granted, 
and  the  time  for  its  allowance,  as  well  as  other  circumstances, 
is  subject  to  that  legal  discretion.  AAliere  the  object  is  to 
review  municipal  action,  especially  if  that  action  is  said  to  be 
beyond  the  corporate  power,  it  is  a  frequent  practice  for  the 
writ  to  go,  while  yet  the  final  step  that  completes  the  in- 
jury is  but  threatened.  State,  Danforth,  pros.,  v.  City  of 
Paterson,  5  Vroom  163;  State,  Coar,  pros.,  v.  Jersey  City,  6 
Vroom  404;  State  Gaines,  pros.,  v.  Hudson  County  Avenue 
Commissioners,  8  Vroom  12. 

It  is  evident  that  if  a  taxpayer,  seeking  to  j^revent  the  un- 
lawful payment  of  public  moneys,  must  wait  for  the  final 
resolution  to  pay,  before  interposing  the  efficacious  obstacle 

Vol.  X.  2  k 


494   COURT  OF  ERRORS  AND  APPEALS. 


State,  Hoxsey,  pros.,  v.  City  of  Palerson. 


of  a  certiorari,  he  generally  may  as  well  abandon  his  landable 
pur])ose  at  its  inception.  The  interval  between  the  order  to 
pay  and  payment,  especially  if  the  payment  be  illegal,  and 
therefore  interference  expected,  is  usnally  too  slow  for  the 
dilatory  process  of  the  law.  In  the  case  in  hand,  the  charac- 
ter of  the  claimant  is  such  as  to  relieve  the  court  from  all 
apprehension  of  any  attemjit  to  evade  a  legal  adjudication 
upon  his  right ;  but  such  personal  considerations  cannot  be 
allowed  to  prevent  the  enforcement  of  general  principles,  and 
the  courts  are  following  the  dictates  of  a  sound  policy  when 
they  are  liberal  in  the  use  of  their  powers  for  the  protection 
of  the  citizen  against  municipal  extravagance.  It  appears 
that  the  bills  in  controversy  had  in  part  been  ])aid  by  the 
corporation,  and,  as  to  the  residue,  had  been  approved  by  the 
department  of  finance,  composed  of  the  members  of  the  finance 
committee  of  the  common  council,  and  with  such  approval 
reported  to  the  council.  This  department  of  finance  is  not  a 
mere  subdivision  of  the  council,  exercising  only  such  powers 
as  that  body  commits  to  it,  l)ut  it  is  a  statutory  organization, 
with  independent  powers  conferred  and  defined  by  the  charter, 
and  these  of  no  inconsiderable  scoi)e.  The  thirty-fourth  section 
of  the  act  for  the  government  of  the  city  (PampJi.  Laics,  1871, 
p.  808,)  provides  that  the  fiscal  affairs  of  the  corporation  shall 
be  under  the  management  and  control  of  this  department; 
that  it  shall  prescribe  the  mode  in  M'hich  all  creditors,  officers 
and  employes  of  the  corporation  shall  be  paid,  and  shall 
settle  and  adjust  all  claims  in  favor  of  or  against  the  corpora- 
tion, and  that  no  bill  incurred  by  any  other  department  or 
officer,  under  the  direction  and  control  of  the  board  of  alder- 
men, shall  be  paid  without  the  approval  of  the  said  depart- 
ment, except  by  a  fotir-fifths  vote  of  the  board  of  aldermen. 
These  enactments,  I  think,  give  to  this  body  such  dignity, 
and  to  its  approval  of  a  claim  against  the  corporation,  such 
force,  as  justify  the  court  in  inquiring  whether  the  claim  is 
one  which  the  corporation  may  legally  pay  ;  for  if  it  may  not, 
this  approval,  which,  at  least,  so  advances  it  towards  l)ay- 
ment,  should  be  annulled.     The  court  ought  not  to  await  the 
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further  order  of  the  council,  even  if,  which  is  not  clear  under 
the  charter,  that  order  be  requisite  before  payment. 

I  am  therefore  of  o[)inion  that  the  Supreme  Court  rightly 
exercised  its  discretion  in  the  allowance  of  the  certiorari,  and 
that  its  dismissal  was,  for  that  reason,  erroneous,  and  should 
be  reversed. 

Upon  this  reversal,  a  question  arises  as  to  the  proper  prac- 
tice in  this  court,  whether  the  record  should  be  remitted  to 
the  court  below,  that  it  may  proceed  to  a  judgment  of  affirm- 
ance or  reversal  of  the  corpoi'ate  proceedings  u})on  the  merits, 
or  this  court  should  itself  render  such  final  judgment.  The 
case  shows  that  the  cause  was  ripe  for  final  hearing  below, 
and  that  the  judgment  of  dismissal  was  given  upon  such 
hearing.  Under  these  circumstances,  this  court  should  not 
merely  reverse  the  judgment  below,  but  should  also  render 
the  judgment  which  ought  to  have  been  there  rendered, 
Says  Chief  Justice  Hornblower,  in  Garr  v.  Stokes  et  ciL,  1 
Harr.  403 :  "  Without  question  it  may  now  be  considered 
the  law  of  this  court,  that  in  all  cases  where  a  Avrit  of  error 
has  been  brought  by  the  plaintiff  below,  if  his  errors  are  well 
assigned,  he  is  entitled,  not  only  to  a  judgment  of  reversal, 
but  to  such  new  judgment  as,  u})on  the  record,  it  appears  the 
court  below  ought  to  have  rendered  for  him."  The  case  just 
cited  goes  further,  and  adjudges  that  when  the  judgment 
below  is  erroneous,  and  hence  is  reversed,  the  appellate  court 
should,  nevertheless,  render  a  different  judgment  against  the 
plaintiff  in  error,  if  such  judgment  be  required  by  the  record  ; 
and  the  following  language  from  Salk.  401,  is  quoted  with 
approval:  "If  an  erroneous  judgment  be  given  for  the 
defendant,  and  it  is  reversed,  and  the  merits  appear  for 
the  plaintiff,  he  shall  have  judgment.  If  the  merits  be 
against  the  plaintiff,  the  defendant  shall  have  a  new  judg- 
ment, for  they  are  to  reform,  as  well  as  to  affirm  or  re- 
verse." This  doctrine,  asserted  in  the  King's  Bench  so  early 
as  the  first  year  of  Queen  Ann,  and  tending,  as  it  does,  to 
terminate  litigation,  should   not,  at  this  day,  be  restricted. 
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and  its  application  to  the  present  case  evinces  the  power  of 
this  court  to  give  such  judgment  as  justice  may  demand. 

At  the  hearing,  counsel  were  confined  to  the  discussion  of 
the  ])ropriety  of  the  dismissal  of  tiie  writ.  Hence  the  cause 
will  stand  over  for  final  argument  uj^on  the  merits. 

For  ajfirniancc — Xone. 

For  reversal — The  Chief  Justice,  Dalkimple,  Dixox^ 

SCUDDER,        WOODHUI.L,        Ci.EMEXT,        GrEEX,         LiLT.Y, 

Wales.     9. 


THP:   borough   of  chambersburg  v.  DAVID    MANKO 

i:t  al. 

1.  Tlie  right  to  maintain  ejectment,  against  per.■^on^<  encroaching  npon  a 
public  higiiway,  usually  belongs  lo  the  local  municipal  authorities 
having  charge  of  the  road  ;  but  this  rule  is  not  applicable  to  the  case 
of  a  turnpike,  in  control  of  a  private  corporation,  even  though  th& 
municipality  may  have,  over  the  lurnpikf,  certain  prescribed  powers, 
which  if  possessed  over  an  ordinary  highway,  would  create,  by  inipli- 
caiion,  a  right  to  maintain  that  action. 

2.  The  charter  of  the  borough  of  Chambersburg  gives  the  borough  no 
right  lo  maintain  (-jectment  for  an  encruachuienl  on  the  Tre.nton  and 
Crosswicks  turnpike. 


In  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  G.  A.  Anderson  and  B.  Gum- 
mere. 

For  the  defendants,  E.  T.  Green  and  A.  G.  Ricliey. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  an  action  of  ejectment,  brought  by  the 
borough  of  Chambersburg  against  David  Manko  and  others, 
the  plaintiff's  case  wa.s,  that  the  defendants  had  encroached 
upon  the  turnpike  of  the  Trenton  and  Crosswicks  Turnpike 
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"Company,  and  within  the  lines  of  what  was  formerly  the 
White  Horse  road,  whicli  had  been  vaciated,  pursuant  to  the 
-charter  of  the  company,  for  the  jKirpose  of  having  the  turn- 
pike laid.  The  plaintiff  claims  the  right  to  maintain  eject- 
ment for  any  portion  of  the  old  highway  and  present  turn- 
pike lying  witiiin  the  borough.  At  the  trial  a  nonsuit  was 
•ordered,  the  court  holding  that  the  turnpike  company,  and 
not  the  borough,  had  the  right  contended  for.  This  judg- 
ment is  now  assailed  here. 

The  borough  bases  its  claim  upon  either  of  two  grounds — 
first,  upon  the  express  words  of  its  charter ;  secondly,  upon 
its  implied  right,  as  the  local  municipal  authority,  to  represent 
the  public  in  the  assertion  and  defence  of  the  public  use  of 
the  highway. 

The  charter  {Pamph.  Laws,  1872,^9.  1044,  §  12,)  author- 
izes the  council  of  the  borough  to  pass,  alter  and  repeal  ordi- 
nances, rules,  by-laws  and  regulations,  for  the  purposes  of 
regulating,  cleaning  and  keeping,  or  directing  to  be  kept  in 
repair,  highways,  turnpikes,  &c.,  of  prescribing  the  manner 
in  which  corporations  or  persons  shall  exercise  any  privilege 
granted  to  them  in  the  use  of  any  turnpike,  highway,  &c.,  or 
in  digging  up  the  same  for  any  purpose  whatever,  and  of 
regulating  and  directing  the  planting,  &c.,  of  shade  trees 
therein,  and  of  widening,  leveling,  paving,  &c.,  highways, 
turnpikes,  &c.,  and  of  preventing  or  regulating  the  qonstruc- 
lion  of  any  erection  upon  or  projection  over  any  street,  turn- 
pike, &G.,  and  of  preventing  and  punishing  immoderate 
•driving  in  any  street,  turnpike,  &c. ;  and  Section  14  author- 
izes a  penalty  of  imprisonment  or  fine  for  the  violation  of 
•any  ordinance.  Section  24  authorizes  the  council  to  order 
and  cause  sewers  or  drains  to  be  constructed  in  or  across  any 
highway  or  turnpike.  These,  so  far  as  1  find,  are  all  the  ex- 
press powers  given  to  the  borough  in  res[)ect  to  turnpikes. 
Those  conferred  under  the  twelfth  section,  are  obviously 
limited  in  their  language  to  the  passage  and  enforcement  of 
penal  regulations,  having  in  view  the  end  contemplated.  An 
action    of    ejectment    is    not    necessary    for    their   exercise. 
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Whether  the  power  of  constructing  sewers,  given  by  the 
twenty-fourth  section,  might,  under  special  circumstances, 
justify  an  action  of  ejectment  against  one  holding  the  land 
in  opposition  to  its  exercise,  it  is  needless  to  decide,  for  the 
reason  that  here  no  such  circumstances  exist.  I  therefore 
think  that  the  borough  cannot  stand  upon  the  words  of  its 
charter. 

As  to  the  second  ground  for  the  maintenance  of  the  suit, 
it  is  undoubtedly  well  settled  as  a  general  principle,  that  the 
local  authorities  having  charge  of  highways  and  public 
grounds  may  maintain  ejectment  against  any  person  encroach- 
ing upon  them.  Since  the  case  of  Dummcr  ads.  Den,  ex  dem. 
Selectmen  of  Jersei/  City,  Spend.  86,  it  has  frequently  been 
acted  upon  in  this  state.  TriiHfees  of  31.  E.  Church  ads. 
Hay  or,  &-c.,  of  Hobohen,  4  Vrooin   13. 

In  Hobohen  Land  and  Iniprovemeid  Co.  v.  3Iayor,  &c.,  of 
Hobohen,  7  Vrooin  540,  the  principle  was  directly  affirmed  in 
this  court ;  and  in  Ea.sfon  and  Ainboy  R.  R.  Co.  v.  Inhabi- 
tants of  Greenwich,  10  C  E.  Green  565,  the  right  to  a  simi- 
lar remed}^  in  equity  was  adjudged  to  be  equally  clear.  The 
action  of  ejectment  is  a  possessory  action,  and  the  power  of 
the  municipality  in  each  case,  to  maintain  it,  de])ends  upon 
the  fact  that  its  duties  in  regard  to  the  streets  and  public 
grounds  are  such  as  require  a  right  of  exclusive  possession. 
In  Hobohen  Land  and.  Lnprovemenf  Co.  v.  Mayor,  &c.,  of 
Hobohen,  supra,  the  court  says,  "  where  the  public  easement 
is  such  that  possession,  exclusive  of  any  interference  by  the 
owner  of  the  fee,  is  essential  for  its  imjn^ovement,  regulation 
and  enjoyment,  the  only  appropriate  action  to  obtain  the  pos- 
session is  ejectment."  And  in  Dummcr  ads.  Den,  e.v  dem. 
Selectmen,  supra,  the  court  says,  "  the  rights  of  the  public  in. 
common  prope.rty  are  vested  in  the  nninicipal  authorities,  and 
if  such  rights  cannot  be  enforced  in  their  name,  they  cannot 
be  enforced  at  all."  These  two  citations  indicate  the  range- 
of  inquiry  in  the  present  case — first,  whether  the  public;  ease- 
ment in  the  focus  in  <pio  is  such  as  to  require  a  right  of  ex- 
clusive possession  ;    and,  secondly,    whether    the  plaintiti'  is 
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necessarily  or  designed  by  the  legislature  to  be  the  entity 
through  whom  that  possession  is  to  be  maintained. 

The  locus  in  quo  was  originally  a  common  highway,  but, 
as  the  case  shows,  it  was  vacated  in  1854,  by  six  surveyors, 
"for  the  purpose,"  as  expressed  in  their  return,  "of  carrying 
into  effect  the  provisions  of"  the  charter  of  the  turnpike 
company.  That  this  vacation  was  not  intended  to,  and 
did  not,  in  fact,  impair  the  rights  of  the  general  public  to 
travel  the  road,  as  those  rights  constituted  an  easement  upon 
the  land  in  the  hands  of  the  owner  of  the  soil,  was  correctly 
decided  in  Wright  v.  Carter,  3  Dutcher  76.  That  this  vaca- 
tion and  the  laying  out  of  the  turnpike  did  impair  the  enjoy- 
ment of  those  rights,  to  the  extent  of  burdening  them  with 
the  payment  of  tolls  to  the  com})any,  is  indisputable.  But 
such  impairment  in  no  way  affected  the  necessity  of  a  right 
of  exclusive  possession  for  the  ]iroper  use  of  the  easement 
which  remained.  The  rights  of  those  individuals  of  the 
public,  who  paid  the  lawful  tolls,  were  just  as  broad,  after 
the  turnpike  was  laid,  as  had  been  the  rights  of  all  individ- 
uals before  the  highway  was  vacated,  and  needed  for  their  })ro- 
tection  as  exclusive  possession  in  their  representative.  The 
first  inquiry  must,  therefore,  be  answered  affirmatively. 

The  response  to  the  second  inquiry  will  be  found  by  ascer- 
taining on  whom  has  been  cast  the  general  duty  of  preserv- 
ing the  road  in  fit  condition  for  public  enjoyment.  Ordi- 
narily, as  we  have  seen  in  Dummer  ads.  Den,  ex  (Jem.  Select- 
men, supra,  it  is  devolved  upon  the  local  authorities,  but  this 
is  entirely  subject  to  legislative  control.  In  the  present  case, 
the  charter  of  the  turnpike  company  [Pamqjh.  Lairs,  1854, 
p.  488,)  clearly  imposes  on  the  company  the  duty  of  con- 
structing and  keeping  in  repair  the  turnpike  according  to 
the  description  in  the  seventh  section.  And  in  Wrir/ht  v. 
Carter,  supra,  it  is  well  stated  by  the  Chief  Justice,  that  in 
providing  for  the  vacation  of  the  highway,  the  legislature 
had  in  view  the  prevention  of  any  doubt  as  to  the  discharge 
of  the  township  from  all  obligation  to  repair  the  road,  or 
liability  for  want  of  repair;  its  purpose  was  simply  to  trans- 
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fer  the  duty  of  maintaining  and  repairing  the  road  from  the 
jjublic  to  the  corporation.  It  follows,  then,  by  an  irrefuta- 
ble course  of  reasoning,  that  the  right  of  possession  which 
had  existed  in  the  township  only  because  it  was  charged 
with  tiiis  duty,  and  which  was  a  mere  adjunct  of  the  duty, 
jjassed  witli  the  obligation  from  the  township  to  the  company. 
Since  that  time,  nothing  has  been  done  by  which  the  com- 
pany has  been  freed  from  its  obligation.  The  charter  of  the 
borough  does  not  lessen  it.  That  law  may  have  giv^en  the 
local  government  certain  powers,  to  be  exercised  in  the  pre- 
scribed mode  for  the  consideration  of  the  public  rights  ;  but 
the  general  duty  to  which  the  possessory  remedy  belongs, 
remains  where  it  was — in  the  company.  The  powers  vested 
in  the  municipality  might,  in  the  case  of  a  common  high- 
way, where  none  other  than  the  public  body  was  charged  with 
the  obligation,  impliedly  create  the  duty  of  preservation, 
sufficiently  broad  to  justify  the  use  of  this  possessory  action  ; 
but  such  an  implication  will  not  arise  Avhen  a  private  corpo- 
ration exists,  on  whom  the  burden  has  been  expressly  im- 
posed. A  clearer  expression  of  legislative  intent  is  necessary, 
either  to  deprive  such  a  corporation  of  the  benefits  of  its 
charter,  or  to  relieve  it  of  its  burdens.  Quinn  v.  Citi/  of 
Patersoii,  3  Didckcr  35. 

If  a  doubt  could  arise  on  the  charter,  the  act  of  1874 
{Pamph.  Lairs,  p.  406,)  makes  it  evident  that  no  such  inter- 
ference with  the  comi)any's  privileges  or  duties  was  contem- 
plated. 

The  nonsuit  was,  in  my  judgment,  correct,  and  should  be 
affirmed,  with  costs. 

Fo)-  (iffirmance — Dalrimple,  Depue,  Dixox,  Kxapp, 
ScuDDEu,  Van  Syckel,  Ceemext,  Gkeex,  Lilly.     9. 

For  rcrcrt<a( — WooDiiULL.      L 
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THE  STATE,  JOHX  HOEY,  PROSECUTOR,  v.  CHARLES  LEWIS, 
COLLECTOR  OF  THE  TOWNSHIP  OF  OCEAN,  IN  THE 
COUNTY  OF  MONMOUTH. 

1.  Under  tlie  fifth  section  of  the  act  creating  the  Long  Brancli  Commis- 
sion, tlie  commissioners  mnst  ascertain  separately  the  expense  to  be 
incurred  for  each  particular  purpose  requiring  the  expenditure  of 
money ;  the  notice  of  tiie  amount  and  purpose  for  which  expenses 
•under  tlie  act  are  to  be  incurred,  need  only  state  the  aggregate  ex- 
penses for  all  purposes,  without  stating  the  particular  amount  to  be 
incurred    for  eacli. 

■2.  On  error,  objections  cannot  be  entertained  that  were  not  taken,  con- 
sidered or  decided  by  the  court  below,  or  made  the  subject  of  any 
assignment  of  error. 


In  error  to  the  Supreme  Court. 

A  writ  of  certiorari  brought  to  the  Supreme  Court  the 
as-sessment  of  taxes,  duplicate  and  proceedings  thereon,  for 
the  year  1873,  against  John  Hoey,  wliich  tax  was  assessed 
under  the  act  entitled  "  An  act  to  establish  the  Long  Branch 
Police,  Sanitary  and  Improvement  Commission,"  approved 
April  11th,  1867,  and  supplements  to  the  same. 

In  November  Term,  1876,  the  Supreme  Court  affirmed  the 
assessment. 

The  following  was  agreed  upon  by  the  counsel  of  the  re- 
spective parties,  and  set  forth  in  the  state  of  the  case,  uj^on 
wi)ich  argument  was  had  in  the  Supreme  Court: 

On  the  6th  day  of  June,  1873,  Hon.  Edward  W.  Scudder, 
Justice  of  the  Supreme  Court  of  New  Jersey,  by  certificate 
under  his  hand,  appointed  Francis  Corlies,  Cornelius  Van- 
•derveer  and  Charles  Chamberlain  commissioners,  by  virtue 
of  an  act  of  the  legislature,  entitled  ''  An  act  to  establish  the 
Long  Branch  Police,  Sanitary  and  Improvement  Commis- 
sion," approved  April  lltli,  1867. 

Three  other  commissioners  were  duly  elected,  making,  in 
all,  six  commissioners. 
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On  tlie  19th  day  of  August,  1873,  at  the  call  of  the  chair- 
man, the  board  of  commissioners  met — present  Messrs,  Cor- 
lies.  Cooper,  jNIorris  and  Chamberlain — and  proceeded  to 
ascertain  the  expense  of  carrying  into  effect  the  act,  &c.,  and 
had  the  same  served  on  the  then  assessor  of  the  township  of 
Ocean. 

The  assessor  made  the  assessment  under  the  resolution  to 
raise  $20,000,  having  first  duly  furnished  Hoey  with  an 
assessor's  blank  in  the  usual  form. 

The  assessor  delivered  his  duplicate  to  the  township  col- 
lector of  Ocean  township  within  the  time  prescribed  by  law. 

The  assessor  did  not  return  the  duplicate  to  the  collector 
under  oath,  and  took  no  oath  at  any  time,  except  the  official 
oath  of  assessor  when  sworn  into  office. 

The  following  is  the  entry  in  the  duplicate  of  1873,  which 
relates  to  this  case : 

"Hoey,  John,  $60,000.00—^372.00.  Hoey  was  not  a 
resident  of  this  state,  but  occupied  premises,  personally,  for 
about  four  montiis  each  year  " 

The  collector  notified  Mr.  Hoey  of  the  tax,  by  sending  a 
copy  of  the  above  extract  from  the  duplicate  to  him,  being 
the  usual  printed  notice,  containing  also  the  notice  of  the 
time  and  place  of  meeting  of  the  commissioners  of  appeal. 
Mr.  Hoey  Mas  never  notified  by  any  officers,  of  the  particular 
items  for  whicli  such  tax  was  to  be  raised,  or  the  various 
purposes  for  which  the  tax  was  ordered  to  be  raised,  nor  how 
much  for  each  purpose,  but  had  notice  only  through  the 
above  copy  of  duplicate  and  form  of  notice  sent  to  him  by 
the  collector,  and  such  notice,  if  any,  as  publication  in  the 
newspaper  gave.  There  was  no  evidence  whether  he  saw  the 
newspaper  or  not. 

The  resolution  ordering  the  tax  to  be  raised  was  published 
in  the  "  Long  Branch  News,"  a  newspaper  printed  at  Long 
Branch,  for  one  week. 

The  property  owned  by  ]\Ir.  Hoey,  which  was  assessed,  is 
situated  within  tiie  corporation  of  Long  Branch,  about  three- 
quarters  of  a  mile  from  the  village  of  Long  Branch,  where 
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the  fire  engine  is  kept,  and  about  the  same  distance  from  a 
police  station.  No  lamps  were  placed  nor  lights  kept  on 
roads  in  front  of  or  through  his  premises,  and  the  roads  in 
front  of  or  through  his  premises  were  not  watered  by  the  cor- 
poration. 

Mr.  Hoey  did  not  appear  before  the  commissioners  of  ap- 
peal. 

For  opinion  of  Supreme  Court,  see  ante  p.  75. 

For  the  plaintiff  in  error,  Jod  Parhcr. 

For  the  defendant,  Win.  H.  Vredenhun/h. 

The  opinion  of  the  court  was  delivered  by 

WoODHULL,  J.  The  fifth  section  of  the  act  to  establish 
the  Long  Branch  Police,  Sanitary  and  Improvement  Com- 
mission, approved  April  11th,  1867,  {Laws,  1867,  p.  976,) 
provides  that  it  sliall  be  lawful  for  the  said  commissioners, 
once  in  each  year,  to  ascertain,  as  nearly  as  may  be,  the  ex- 
pense to  be  incurred  in  carrying  into  effect  the  provisions  of 
the  act,  and  to  give  public  notice  of  the  amount  thereof,  and 
the  purposes  thereof,  and  deliver  a  copy  of  said  notice  to  the 
assessor  of  the  township  within  which  said  territory  lies,  on 
or  before  the  20th  day  of  August,  in  each  year;  and  that 
such  assessor  shall  assess  the  same  upon  the  land-owners  for 
them  taxed  within  said  limits,  as  other  taxes  are  assessed,  as 
nearly  as  may  be,  which  shall  be  collected  and  paid  to  said 
commissioners,  Avho  shall,  once  in  each  year,  report  their 
actual  outlays,  specifying  the  purposes  for  which  the  same 
were  made,  and  that  payment  of  the  assessments  may  be 
enforced  as  other  taxes  may  be  in  the  county  of  Monmouth. 
The  resolution  referred  to  in  the  state  of  the  case  as  having 
been  passed  by  the  board  of  commissioners  on  the  19th  day 
of  August,  1873,  is  in  these  words:  "Resolved,  That  the 
following  notice  be  served  upon  George  Vi.  Brown,  assessor 
of  the  township  of  Ocean,  in  Monmouth  county  : 
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"  We,  the  Long  Branch  commissioners,  nnder  and  by 
virtue  of  an  act,  entitled  '  An  act  to  establish  the  Police, 
Sanitary  and  Improvement  Commission,'  approved  April 
11th,  1867,  and  the  various  supplements  thereto,  have  and 
do  hereby  ascertain  the  expense  of  carrying  into  effect  the 
various  provisions  of  said  act,  and  said  supplements  thereto, 
and  the  ordinances  and  regulations  made  by  virtue  of  the 
same,  to  be  twenty  thousand  dollars,  for  the  purpose  of  pay- 
ing the  officers  authorized  and  required  thereby;  for  the  pur- 
pose of  paying  for  gas,  gas-lam[)s,  and  lighting  the  same  ; 
for  the  purpose  of  })aying  for  fire  a])paratus  and  real  estate 
purchased  ;  for  the  i)urpose  of  paying  the  balance  due  on 
engines,  pumps  and  water-wagons;  for  the  purpose  of 
liquidating  debts  heretofore  incurred  by  the  commission,  and 
for  the  enforcement  of  the  several  provisions  of  said  act,  and 
said  supplements  thereto,  and  the  ordinances  and  regulations 
of  the  board  of  conmiissi oners,  under  and  by  virtue  of  the 
aforesaid  act,  and  said  supi)lements  thereto." 

One  of  the  reasons  relied  on  by  the  [)rosecut()r  in  the  court 
below  for  setting  aside  the  assessment  was,  that  in  ascertain- 
ing the  expense  to  be  incurred,  &c.,  and  in  giving  notice  of 
the  amount  thereof,  and  the  purposes  thereof,  the  commis- 
sioners failed  to  comi)ly  with  the  requirements  of  the  fifth 
section  of  the  act. 

The  first  matter  alleged  for  error  here  is,  the  refusal  of  the 
Supreme  Coui't  to  sustain  this  objection  to  the  proceedings 
of  the  commissioners. 

It  is  insisted,  on  the  part  of  the  })laintilf  in  error,  that,  in 
order  to  ascertain  the  expense,  &c..,  in  the  sense  of  the  fifth 
section,  the  commissioners  must  ascertain  separately  the  ex- 
pense to  be  incurred  for  each  particular  purpose  requiring 
the  expenditure  of  money,  and  that  the  notice  to  be  given 
must  contain,  not  a  mere  general  statement  of  the  amount  to 
be  incurred  for  all  the  enumerated  pur[)oses,  but  must  S2)ecify 
-the  particular  amount  to  be  incurred  for  each. 
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I  have  no  difficulty  in  conceding  the  first  proposition 
embraced  in  this  insistment,  namely,  that  the  commissioners 
are  required  to  ascertain  separately  the  expense  to  he  incurred 
for  each  purpose  for  whicli  money  is  to  be  expended. 

They  are  to  ascertain,  as  nearly  «.s-  may  be,  the  expense  to 
be  incurred  in  carrying  into  effect  the  various  provisions  of 
the  act.  They  are  charged  with  the  delicate  and  difficult 
duty  of  determining  in  advance  what  amount  of  money  will 
be  required  to  meet  expenses  not  yet  incurred  for  municipal 
purposes  more  or  less  subject  to  change  and  perplexing  con- 
tingencies. A  matter  involving  so  many  elements  of  uncer- 
tainty is  incapable  of  being  a.scertabied  in  the  strict  sense  of 
that  word.  Hence  the  introduction  of  the  qualifying  phrase 
"as  nearly  as  may  be,"  which,  while  it  implies  a  recognitioQ 
of  the  fact  that  absolute  certainty  is  not  attainable,  does  also, 
in  effect,  require  the  commissioners  to  ascertain  the  expense, 
&c.,  with  as  much  jirecision  as  the  nature  of  the  sulyect  and 
their  means  of  information  Nvill  })ermit. 

That  the  commissioners  proceeded  to  ascertain,  and  did 
ascertain  the  aggregate  expense,  &c.,  for  the  several  purposes 
stated  in  their  notice,  appears  conclusively  by  the  record 
before  us ;  that  they  did  this  in  the  fair  exercise  of  their 
judgment  about  the  matter,  and  in  accordance  with  the  true 
intent  and  meaning  of  the  act,  may  be  justly  inferred  from 
the  facts  stated,  and,  in  the  absence  of  any  indication  to  the 
contrary,  cannot  now  be  questioned. 

But  the  aggregate  expense  to  be  incurred  for  the  several 
corporate  purposes  referred  to,  could  not  possibly  be  ascer- 
tained, with  the  requisite  precision,  without  first  ascertaining, 
with  the  like  precision,  the  expense,  &c.,  for  each  one  of 
those  purposes. 

The  allegation,  therefore,  made  in  behalf  of  the  plaintiff 
in  error,  that  the  commissioners  in  this  case  have  failed  to, 
ascertain  .separately  the  expense,  <S:c.,  for  the  several  purposes 
mentioned  in  their  notice,  is  not  sustained  by  the  record,  and 
cannot  be  true. 

It  is  next  insisted,  by  the  counsel  for  the  plaintiff  in  error. 
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that  a  notice  stating  merely  the  aggregate  expense  for  all 
purposes,  without  specifying  the  particular  amount  to  be  in- 
curred for  each,  does  not  satisfy  the  requirement  of  the  act. 

By  the  terms  of  the  fifth  section,  as  "we  have  seen,  the 
i3ommissioners,  after  ascertaining,  &c.,  the  expense  to  be  in- 
curred, &c.,  are  to  give  public  notice  of  the  amount  thereof, 
and  the  purposes  thereof,  and  deliver  a  copy  of  said  notice  to 
tiie  assessor,  &c.  They  have  ascertained  the  amount  to  be 
incurred,  for  all  purposes,  to  be  ^20,000.  The  notice  given 
states  that  amount,  and  specifies  the  purposes  for  which  it  is 
to  be  incurred. 

While  the  most  particular  form  of  notice  contended  for  on 
the  part  of  the  plaintiff  in  error  is  in  itself  entirely  unobjec- 
tionable, and  would,  probably,  as  suggested,  be  more  satis- 
•factory  to  the  tax-payers,  and  might  with  propriety,  and 
perhaps  with  advantage,  have  been  adopted  by  the  commis- 
sioners, it  is  clearly  not  required  by  the  act. 

By  another  clause  in  the  section  already  referred  to,  the 
commissioners  are  required  to  report,  once  in  each  year,  their 
actual  outlays,  specifying  the  purposes  for  which  the  same 
were  made,  so  that,  ultimately,  every  dollar  of  the  money 
raised  by  taxation  for  the  purposes  of  this  municipality  must 
"be  strictly  accounted  for  by  showing  specifically  the  object  to 
"which  it  has  been  applied. 

This  provision  was  plainly  designed  by  the  legislature,  and 
was  deemed  sufficient,  to  secure  nt)t  only  a  pains-taking  and 
t3autious  estimate  of  the  amount  of  money  to  be  raised,  but  also 
the  faithful  application  of  it,  by  the  commissioners,  to  the 
.proper  municipal  purposes. 

Another  objection  urged  here  against  the  validity  of  the  as- 
sessment in  question  was,  that  an  unascertained  portion  of  it, 
viz.,  the  amount  assessed  to  pay  for  pumps  and  water-wagons, 
was  unauthorized  by  the  act,  and,  not  being  separable  from 
the  rest,  the  effect  was  to  vitiate  the  entire  assessment. 

In  support  of  this  objection,  reference  is  made  to  the  second 
section  of  the  supplement  of  1870,  which  provides  that  the 
expenses  of  watering  roads,  streets  or  avenues,  &c.,  shall  be 
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assessed  upon  the  owners  of  lands  fronting  on  such  roads, 
streets  or  avenues,  respectively,  according  to  the  relative 
value  of  such  lands,  &g.     Laws,  1870,  p.  806. 

The  force  of  the  objection  lies  in  the  assumption  that  the 
pumps  and  water-wagons  referred  to  in  the  notice  were  pro- 
vided for  the  purpose  of  watering  roads,  &c.,  and  a  sufficient 
answer  to  it  is,  that  the  fact  assumed  is  too  doubtful  and  un- 
certain to  be  made  the  basis  of  a  decision  adverse  to  the  com- 
missioners. It  is  by  no  means  obvious  that  pumps  and 
water-wagons  may  not  be  required  for  other  municipal  pur- 
poses than  the  one  assumed. 

Another  answer,  not  less  conclusive,  is,  that  the  objection 
cannot  be  entertained  in  this  court,  because  (1)  it  was  not 
taken  in  the  court  below;  (2)  was  neither  considered  nor 
decided  by  that  court ;  and  (3)  is  not  made  the  subject  of  any 
assignment  of  error.  See  Oliver  v.  Phelps,  Spenc.  180;  Asso- 
dates  of  the  Jersey  Company  v.  Davison,  5  Didcher  415,  and 
cases. 

For  the  reasons  above  indicated,  and  for  those  stated  in  the 
opinion  of  the  court  below  upon  tiie  other  questions  arising 
in  the  case,  there  was  no  error  in  the  judgment  of  the  Supreme 
Court,  and  it  is  therefore  affirmed,  with  costs. 

For  affirmance — The  Chief  Justice,  Dalrimple, 
Dixon,  Scuddee,  Woodhull,  Clement,  Geeex,  Lilly, 
Wales.     9. 


For  reversal — None. 
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THE  TOWNSHIP  COMMITTEE  OF  THE  TOWNSHIP  OF  UNION 
ADS.  GUSTAVUS  W.  RADER. 

1.  A  statute,  to  be  constitutional,  must  emlimce  but  one  object,  but  the 
comprehension  of  the  mere  incidents  of  siicii  object  does  not  infringe 
this  requirement. 

2.  A  statute  wiiicli  is  entitled  as  rehiting  to  "streets,"  cannot  embrace  a 
power  to  lay  out  parks,  but  sucli  power  being  severable  from  the  body 
of  the  act,  will  not  vitiate  the  entire  law,  but  is  itself  to  be  discarded. 

3.  A  statute  was  entitled,  "An  act  in  relation  to  streets  in  Union  town- 
ship, in  Union  county,"  its  object  being  to  incorporate  commissioners 
to  lay  out  and  take  charge  of  the  streets  of  a  certain  district;  held, 
that  such  statute  was  unconstitutional,  as  it  did  not  express  its  object 
in  its  title. 

4.  A  statute  is  valid  tliat  requires  a  township  to  pay  a  debt  that  is 
morally,  but  not  legally,  due  from  it  to  an  individual,  for  work  done 
upon  the  public  streets. 

5.  A  statute  relating  to  making  and  keeping  up  the  streets  of  a  district, 
is  a  public  law,  which  will  be  noticed  by  the  courts. 

Vol.  X.  2l 


olO  NEW  JERSEY  SUPREME  COURT. 

Bader  v.  Township  of  Union. 

The  declaration  contained  a  count,  stating,  that  by  an  actr 
of  the  legislature  of' this  state,  entitled  "An  act  in  relation 
to  streets  in  Union   township,  in  Union  county,"  approved 
March  29th,  1871,  the  inhabitants  of  a  certain  part  of  Union 
township,  in  the  county  of  Union,  therein  described,  were 
created  a  body  politic  and  corporate,  to  be  called  the  "South- 
easterly Road  District  of  the  township  of  Union,  in  the  county 
of  Union,"  for  the  purpose  of  laying  out,  opening  and  im- 
proving streets,   roads,   highways  and   public  parks   within 
the  said  boundaries,  &c. ;  that  said  board  should  consist  of 
five  persons ;  that  said   act  provided   for  and  regulated  the 
making  of  improvements  under  said  act,  by  said  commis- 
sioners, and  for  such  purpose  the  rights,  })owers,  authorities, 
privileges  and  advantages  conferred  by  an  act  entitled  "  An 
act  to  revise  and  amend  the  charter  of  tlie  city  of  Elizabeth,"^ 
approved   March   4th,    1863,   and    the  several   supplements 
thereto,  upon  the  city  council,  as  to  the  opening  and  improv- 
ing of  streets,  highways  and  parks,  &c.,  providing  for  the 
payment  and  collection  of  the  costs  and  expenses  thereof, 
were  conferred  on  the  said  commissioners,  who  were  author- 
ized  to  have,  use  and  exercise  all  such  powers,  subject  to  the 
regulations  and  provisions  of  said  act,  so  far  as  the  same  were 
not  modified  by  said  act  of  1871.     The  count  then  alleged 
that,  on  the  1st  of  April,  1872,  the  said  board  of  commis- 
sioners "  were  indebted  to  the  plaintiflT  in  the  sum  of  $4500, 
for  goods,  wares  and  merchandise  before  that  time  sold  and 
delivered  by  the  plaintiffs  to  the  said  commissioners,  at  their 
request,  for  improvements  made  under  said  act;  and  in  like  • 
sum,  for  work  and  labor  before  that  time  done  and  performed,^ 
and  materials  furnished  by  the  plaintiif  to  the  said  commis- 
sioners, at  their  request,  for  improvements  made  under  said 
act,  &c.,  &c.  ;.and  in  a  like  sum,  for  so  much  money  then 
and  there  found  to  be  due  from  the  said  commissioners  to  the 
plaintiff,  for  improvements  made  under  said  act,  on   an  ac- 
count stated  between  them. 

The  count  then  further  alleged,  that  by  an  act  of  the  legis- 
lature of  New  Jersey,  entitled  "  An  act  to  repeal  an  act  en- 
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titled 'An  act  in  relation  to  streets  in  Union  township,  in 
Union  county,'  approved  March  29th,  1871,"  approved 
April  1st,  1872,  (which  said  act  last  mentioned  was  the 
same  act  first  above  mentioned,)  the  said  first  mentioned  act 
was  repealed,  and  in  said  repealing  act  it  was  enacted  as 
follows : 

"That  this  repeal  of  said  act  shall  not  in  any  way  aifect 
or  impair  any  legal  contracts  which  the  board  of  commis- 
sioners of  public  roads  of  the  southeasterly  road  district  of 
the  township  of  Union,  in  the  county  of  Union,  have  made, 
and  which  may  remain  unexecuted,  in  whole  or  in  part,  at 
the  time  of  the  passage  of  this  act,  or  any  indebtedness  con- 
tracted by  said  commissioners  for  improvements  made  under 
said  act;  but  the  township  committee  of  the  said  township 
of  Union,  and  their  successors,  shall  have  power,  and  they 
are  hereby  autiiorized,  to  compromise  and  settle  Avith  the 
contractors,  if  possible,  on  such  reasonable  terms  as,  in  their 
judgment,  they  may  deem  for  the  best  interests  of  the  dis- 
trict ;  or,  if  a  settlement  cannot  be  made,  then  to  carry  out 
and  complete  all  such  legal  contracts  which  the  said  commis- 
sioners of  public  roads  have  heretofore  made,  and  which 
remain  unexecuted,  in  whole  or  in  part,  at  the  time  of  the 
passage  of  tiiis  act,  and  to  pay  all  just  debts  contracted  by 
said  commissioners,  for  improvements  under  said  act,"  &c. 

Tiie  count  concluded  with  an  allegation,  that  the  obligation 
to  pay  the  moneys  claimed  was,  l)y  force  of  this  act,  trans- 
ferred to  the  township  committee  of  the  township  of  Union, 
and  the  same  being  unpaid  and  often  demanded,  hence  this 
suit,  &c. 

To  this  declaration  there  was  a  general  demurrer. 

Argued  at  June  Terra,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiif,  Williamson,  Man  d-  Spencer. 

For  the  defendants,  W.  J.  Magie. 
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The  opinion  of  the  court  was  delivered  l)y 

Beasley,  Chief  Justice.  The  plaintiff  alleges  that  he 
did  certain  work  on  the  public  streets  in  the  township  of 
Union,  county  of  Union,  under  a  contract  made  with  him 
by  the  road  board  incorporated  in  the  name  of  "The  South- 
easterly Road  District  of  the  township  of  Union,  in  the 
county  of  Union,"  by  the  act  of  29th  of  March,  1871,  and 
that  the  obligation  to  pay  this  debt  was  transferred  to  the 
present  defendant,  the  township  committee  of  the  township 
of  Union,  by  tiie  act  which  repeals  the  previous  one,  and 
which  latter  act  was  approved  1st  of  April,  1872.  It  is  ob- 
vious that  the  plaintiff's  right  of  action  rests  on  one  or  both 
of  these  legislative  enactments,  and  that  if  both  of  them  are 
inoperative,  such  action  must  fail  as  against  this  demurrer. 
Both  of  these  laws  are  called  in  question  in  this  connection, 
and  although  the  same  objection  is  made  to  the  two,  still  it 
will  tend  to  perspicuity  to  treat  them  in  turn.  It  should, 
however,  be  premised,  that  although  this  case  has  been  before 
this  court  on  previous  occasions,  the  questions  now  to  be  dis- 
posed of  have,  for  the  first  time,  been  placed  before  us  for 
consideration. 

The  exception  now  taken  to  these  statutes  is,  that  they  are 
in  conflict  witii  Phicitum  3,  of  Section  7,  of  Article  IV.,  of 
the  constitution  of  this  state,  which  is  in  these  words,  viz., 
"To  avoid  improper  influences,  which  may  result  from  inter- 
mixing in  one  and  the  same  act  such  things  as  have  no  proper 
relation  to  each  other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title." 

The  purpose  of  this  provision  is  plainly  two-fold  ;  first,  to 
ensure  a  separate  consideration  for  every  subject  presented  for 
legislative  action  ;  second,  to  ensure  a  conspicuous  declaration 
of  such  purp'ose.  By  the  former  of  these  requirements,  every 
subject  is  made  to  stand  on  its  own  merits,  unaffected  by 
"improper  influences"  which  might  result  from  connecting- 
it  with  other  measures  having  no  proper  relation  to  it ;  and, 
by  the  latter,  a  notice  is  provided,  so  that  the  public,  or  such 
part  of  it  as  may  be  interested,  may  receive  a  reasonable  inti- 
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mation  of  the  matters  under  legislative  consideration.  These 
are  the  intents  which  the  court,  in  its  application  of  this  clause 
of  the  constitution,  is  called  upon  to  further,  and,  as  far  as 
may  be  practicable,  to  carry  into  effect.  Let  us  see,  then, 
how  these  two  acts  now  snbjudice  will  bear  these  tests. 

The  first  of  these  laws  w^as  approved  on  the  29th  of  March, 
1871,  and  it  is  entitled  thus  :  "  An  act  in  relation  to  streets  in 
Union  township,  in  Union  county."  By  its  first  section  it 
sets  off,  by  designated  boundaries,  a  certain  part  of  Union 
township,  and  then  declares  that  the  inhabitants  of  such  part 
— to  use  its  own  language — "shall  be,  and  they  are  hereby 
created,  a  body  politic  and  corporate,  to  be  called  the  'South- 
easterly Road  District  of  the  township  of  Union,  in  the 
county  of  Union,'  for  the  purpose  of  laying  out,  opening  and 
improving  streets,  roads,  highways  and  public  parks  within 
the  said  boundaries,  and  for  exercising  the  rights,  powers  and 
franchises  conferred  by  this  act,  and  shall  be  capable  of  suing 
and  being  sued,  and  of  having  and  using  a  corporate  seal." 
The  next  section  directs  that  there  shall  l)e  a  board,  to  con- 
sist of  five  persons,  to  be  called  commissioners  of  public 
roads,  whose  duty  it  is  made  to  exercise  the  powers  therein 
conferred,  and  to  whom  is  given  exclusive  control  over  the 
roads  and  highways  within  such  district.  In  subse(juent  sec- 
tions this  board  is  clothed  with  full  and  exclusive  authority 
"to  lay  out  streets,  avenues  and  i)ublic  ])arks  within  the  said 
district" — to  enter  upon  and  take  lands  for  these  purposes;  the 
necessary  machinery  for  assessing  damages  and  benefits  being 
provided.  In  a  special  section,  power  is  given  to  connect  any 
sewer  in  this  district  with  any  sewer  to  be  built  in  the  city  of 
Elizabeth,  and  the  act  concludes  with  a  provision  for  the 
annual  election  of  the  members  of  the  board  of  commission- 
ers.   These  are  the  substantial  contents  of  the  act  in  question. 

There  are  two  objections  under  this  head,  in  the  brief  of 
the  counsel  of  the  defendants,  that  seem  to  me  to  be  especially 
worthy  of  consideration  and  criticism. 

The  first  is,  that  the  act  in  question  relates  to  more  objects 
than  one,  some  of  which  are  not  expressed  in  the  title.     The 
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object  of  legislation  is  described  to  be  streets  in  Union  town- 
ship, and  in  the  body  of  the  act  power  is  given  to  construct  a 
sewer  and  make  public  parks,  and  it  is  said  such  improve- 
ments are  things  by  themselves,  and  have  no  relation  to  the 
general  legislative  project.  With  regard  to  the  first  of  these 
specifications,  I  am  inclined  to  think  that  the  objection  is  not 
well  founded.  The  making  of  a  sewer  may  be  said  to  be 
comprehended  in  a  description  purporting  to  relate  to  streets. 
A  street  can  be,  and  usually  is,  devoted  in  part  to  this  use, 
and  it  would,  therefore,  seem  that  the  introduction  of  this 
provision  does  not  violate  the  unity  of  statutory  object  that 
is  required  to  jH'evail.  The  principles  laid  down  in  the  well- 
considered  case  of  State,  ex  rel.  Walter,  v.  Town  of  Union,  4 
Vroom  351,  appear  fully  to  countenance  this  feature  of  the 
present  act. 

But  the  second  point,  I  think,  is  more  intractable,  and 
cannot  be  brought  into  subjection  to  the  same  rule.  The 
making  and  control  of  streets  is  a  thing  entirely  different 
from  the  making  of  parks  ;  the  two  have  no  connection,  and 
neither  is  an  adjunct  to  the  other,  and  it  is  iuijjossible,  as  it 
seems  to  me,  to  logically  hold  that  a  descri[)tion  of  one  em- 
braces both.  The  rule  that  there  must  be  a  substantial  unity 
in  the  statutable  object  as  indicated  by  the  title,  is,  in  this 
instance,  obviously  violated.  But  I  do  not,  on  this  account, 
conclude,  as  counsel  appears  to  have  done,  that  by  reason  of 
this  illegality  this  entire  statute  is  to  be  treated  as  a  nullity. 
Such  is  not  the  legal  rule,  and  no  such  consequence  is, de- 
nounced by  the  constitutional  article  in  question,  which  merely 
prohibits,  without  defining  the  effect  of,  its  infraction.  It  will 
answer  every  purpose  of  law,  and  of  public  policy,  to  declare, 
in  such  cases  as  the  one  now  under  advisement,  the  unlawful 
superadditiou.  to  the  declared  object  of  the  statute  to  be  in- 
operative and  void.  This  can  always  be  done  when  the  ob- 
jectionable feature  stands  by  itself,  and  is  separable,  as  a  dis- 
tinct thing,  from  the  body  of  the  act,  and  there  is  no  reason  to 
suppose  that  the  portion  thus  eliminated  constituted  an  essen- 
tial motive  to  the  enactment  of  the  law.     This  I  understand 
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to  be  the  usual  rule  of  law  regulating  this  subject,  and,  bv  its 
application  to  this  case,  it  will  be  only  the  power  to  make 
parks  that  will  be  affected  by  the  present  objection,  the  body 
of  the  act  being  beyond  its  scope.  This  question  was  the 
subject  of  judicial  consideration  in  Alabama,  and  was  deter- 
mined in  a  manner  that  is  in  harmony  with  the  view  just  ex- 
pressed. The  case  to  which  I  refer  is  that  of  Walker  v. 
State,  reported  in  49  Ala.  329,  the  statute  then  in  question 
being  entitled  "  An  act  to  restrict  the  sale  of  personal  prop- 
erty in  certain  cases,"  and  which,  in  its  body,  contained  a 
provision  making  punishable  as  a  misdemeanor  the  Avilful 
<lestruction  of  personal  property  on  which  there  was  an  un- 
satisfied lien,  and  the  result  reached  by  the  court  was,  that 
the  constitutional  provision  that  required  but  one  subject  to 
be  embraced  in  a  statute,  was  violated,  but  that,  notwith- 
standing this  illegality,  the  whole  act  was  not  void,  but  only 
the  unlawful  interpolations,  they  being  severable  from  the 
■other  parts  of  the  law. 

But  the  other  point  on  this  same  subject,  raised  by  counsel, 
has  a  wider  scope,  and,  therefore,  is  of  a  more  serious  charac- 
ter, such  point  being,  that  the  title  of  this  statute  does  not 
truly  express  the  object  of  the  legislation  Mhich  it  embodies. 

After  a  careful  consideration  of  this  subject,  I  have  con- 
■cluded  that  this  exception  is  well  taken,  for  I  have  failed  to 
■discover  what  effect  is  to  be  given  to  this  constitutional  pro- 
vision, if  it  is  not,  in  this  case,  to  have  the  effect  of  annulling 
this  law.  It  has  been  already  said  that  the  purpose  of  the 
provision  requiring  the  object  of  the  proposed  law  to  be 
•expressed  in  its  title,  is  to  give  notice  of  and  publicity  to  the 
proposed  legislation,  and  such  purpose  would  be  thoroughly 
frustrated,  if  a  rule  should  be  sanctioned  having  a  scope  suffi- 
ciently wide  to  embrace  and  to  validate  the  present  act.  The 
title  of  this  act  is,  "An  act  in  relation  to  streets  in  Union 
township.  Union  county,"  and  it  will,  on  a  moment's  thought, 
be  perceived  how  general  such  an  allusion  to  tlie  legislative 
purpose  is.  It  is  true,  that  it  may  be  difficult  to  indicate,  by 
a  formula,  how  specialized  the  title  of  a  statute  must  be ;  but 
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it  is  not  difficult  to  conclude  that  it  must  mean  something  in 
the  way  of  being  a  notice  of  what  is  doing.  Unless  it  does 
this,  it  can  answer  no  usefnl  end.  It  is  not  enough  that  it 
embraces  the  legislative  purpose — it  must  express  it ;  and 
where  the  language  is  too  general,  it  will  accomplish  the 
former,  but  not  the  latter.  Tims,  a  law  entitled  "  An  act  for 
a  certain  purpose,"  would  embrace  any  subject,  but  would 
express  none,  and,  consequently,  it  would  not  stand  the  con- 
stitutional test.  And  so,  a  law  entitled  ''An  act  in  relation 
to  silk  goods,"  would  not  indicate,  in  the  faintest  outline^ 
a  purpose  to  incorporate  a  body  for  the  manufacture  of  such 
fabrics.  Such  titles  would  be  idle  and  inefficacious  for  every 
purpose.  And  yet  the  latter  example  of  a  nugatory  title  is 
not  unlike  the  one  prefixed  to  the  act  tuider  consideration.  It 
is  described  as  being  in  relation  to  streets  in  Union  township,, 
but  its  immediate  purpose  is  to  create  a  corporaton  to  take 
charge  of  such  streets.  These  streets,  before  the  passage  of 
this  law,  were  in  the  hands  of  the  officers  of  the  township  ; 
the  new  scheme  was  to  suj)ersede  such  supervision,  and  to 
transfer  it  to  a  corporate  board  organized  for  that  purpose.. 
This  was  an  important  change,  most  materially  affecting  the 
property  and  personal  rights  of  the  inhabitants  of  the  dis- 
trict embraced  in  the  law ;  and  yet  it  is  certain  the  title  of 
this  statute  would  not  have  conveyed  to  such  persons  any 
intelligible  intimation  of  the  [)roject  in  contemplation.  This 
statute  relates  to  the  streets  only  because  the  organization  it 
establishes  is  to  have  the  control  of  them,  but  the  object  of 
the  act  is  the  establishment  of  such  organization.  Such 
object  not  being  expressed  in  the  title,  I  think  the  entire  act 
is  void 

But  this  resolution,  with  respect  to  this  first  point,  is  not 
conclusive  of  the  issue  on  this  demurrer.  The  questions 
touching  the  legality  and  effect  of  the  act  of  the  1st  of 
April,  1872,  remain  to  be  disposed  of. 

This  statute  is  entitled  "  An  act  to  repeal  an  act  entitled 
'An  act  in  relation  to  streets  in  Union  township,  in  Union 
county,'  approved  March  •29tli,  1877,"  and  it  effects  the  pur- 
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pose  thus  indicated,  by  repealing  the  act  already  "criticised. 
In  its  subsequent  sections,  it  provides  that  such  repeal  shall 
not  affect  or  impair  any  legal  contracts  made  under  the  origi- 
nal act,  and  it  authorizes  and  empowers  the  townshij)  com- 
mittee of  the  townsliip  of  Union,  and  their  successors,  to 
compromise  and  settle,  if  possible,  with  such  contractors,  and 
"to  pay  all  just  debts  contracted  by  said  commissioners  for 
improvements  under  said  act ;"  and  to  enable  the  township 
committee  to  execute  these  trusts  and  powers,  such  committee 
is  "authorized  to  borrow  such  sums  of  money  as  may  be 
necessary  for  that  purpose,  and  to  provide  for  the  payment  of 
said  sums  so  borrowed,  by  the  issue  of  the  bonds  of  said 
township."  And  it  further  enacts  that  the  expenses  for 
improvements  may  be  assessed  and  collected  in  the  mode 
appointed  in  the  act  repealed,  and  makes  valid  assessments 
already  laid. 

It  is  argued  that  this  repealing  act  is  void  by  reason  of  the 
same  imperfection  which  has  been  found  exists  in  the  pri- 
mary law,  that  is  to  say,  that  its  title  does  not  fairly  express 
its  object.  The  specification  under  this  exception  is,  that  the 
body  of  the  act  comprises  objects  not  expressed  in  the  title  to 
the  law. 

I  do  not  concur  in  this  view.  The  objects  which,  it  is 
insisted,  are  not  indicated  in  the  title,  are  the  powers  con- 
ferred on  the  township  committee  of  Union,  looking  to  the 
payment  of  debts  due  under  the  rei)ealed  statute.  But  I 
think  such  powers  and  their  incidents  are  the.  necessary  con- 
comitants and  dependencies  of  the  re])eal  of  this  act.  A  pro- 
vision for  the  payment  of  the  existing  debts  was  an  insepara- 
ble accompaniment  of  a  repealing  law,  for  such  a  law  could 
not  be  legally  passed  without  some  such  provision  being 
made.  Nor  could  there  be  any  doubt  as  to  who  wouhl  be 
responsible  for  such  debts.  Tlie  road  district  was  a  part  of 
the  township,  and  w^hen,  therefore,  the  orgain'zation  of  the 
district  was  abolished,  the  township  organization  revived,  and 
it  followed  almost  as  a  matter  of  course,  that  the  latter  would 
fall  heir  to  the  ol)lit»;ations  of  the  former.     All  these  things 
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seem  to  follow  in  train  on  the  repeal  of  tliis  law,  and,  there- 
fore, it  was  not  necessary  to  indicate  them  in  the  title  of  the 
repealing  law.  If  we  look  at  tiiis  matter  practically,  we  will 
see,  I  think,  that  in  this  instance  the  constitutional  principle 
in  question  was  not,  in  substance,  infringed.  This  work  upon 
the  public  streets,  which  forms  the  ground  of  this  action,  had 
been  done ;  the  inhabitants  of  this  locality  had  the  benefit 
of  such  work,  and  were  liable,  by  the  express  terras  of  the 
original  act,  to  pay  for  it;  when,  consequently,  they  were 
notified  by  the  title  of  the  second  law,  that  the  former  one 
would  be  repealed,  they  could  not  reasonably  draw  the  con- 
clusion tiiat  they  were  to  be  exonerated  from  those  debts 
which  had  theretofore  been  incurred  in  their  favor ;  nor  could 
they  have  been  surprised  to  find  that  they,  as  inhabitants  of 
the  township,  were  not  relieved  from  the  burthen  that  had 
rested  on  a  portion  of  them  as  inhabitants  of  the  road  district. 
This  clause  of  the  constitution  does  not  require  the  methods 
by  which  the  object  of  the  statute  is  to  be  eifected,  to  be 
stated  in  its  title;  and  the  liquidation  of  the  debts  of  a  cor- 
poration whose  charter  is  repealed,  is  an  essential  part  of  the 
process  of  the  repeal  of  its  charter.  It  may  be  true  that 
this  charging  the  entire  township  with  the  expense  of  the 
work  done  on  the  roads  of  a  particular  district,  is  a  departure 
from  the  ordinary  practice  in  this  state,  but  whetiier  such  a 
departure  shall  occur  is  a  matter  for  legislative  discretion. 
I  can  have  no  doubt  that  the  legislature  could  formally  have 
declared  that  certain  roads  to  be  made  in  a  township,  should, 
contrary  to  the  usual  custom,  be  borne  by  the  body  of  the 
township  ;  and,  granting  this  power,  it  seems  impossible  to 
deny  the  right  to  transfer  to  such  corporation  the  burthen  of 
paying  for  roads  which  may  have  been  theretofore  made  in  a 
particular  district  of  such  township. 

This  second  statute  is  not,  in  my  opinion,  obnoxious  to  the 
■charge  of  unconstitutionality. 

Having  reached  this  stage  of  the  inquiry,  the  next  question 
which  arises  is,  whether  this  last-mentioned  law  of  1872  has 
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the  effect  to  validate  contracts  made,  and  debts  incurred,  by 
force  of  the  original  act,  whicii  it  has  repealed. 

It  has  already  been  declared  that  this  original  act  is  void. 
All  contracts,  therefore,  entered  into  by  its  authority,  are  to 
be  regarded  as  unwarranted  l)y  any  law,  and,  as  originally, 
unenforceable;  so  that  the  distinct  inquiry  is,  whetiier  it  is 
competent  for  the  legislature  to  legalize  claims  of  this  char- 
acter, having,  in  law,  no  inherent  force. 

But  whatever  doubts  may  still  exist  with  respect  to  the 
control  which  the  legislature  may  exert,  in  some  departments, 
over  political  corporations,  it  appears  to  me  that  a  measure  of 
authority  over  such  institutions  must  be  conceded  to  reside  in 
the  law-making  power,  that  will  fully  justify  the  conclu- 
sion that  the  obligation  to  pay  the  claims  now  in  controversy 
could  be  legitimately  imposed  on  these  defendants.  The 
moneys  now  sued  for  must,  on  this  argument,  be  taken  to  be 
honestly  due;  for  the  township,  represented  by  the  defend- 
ants, is  now  in  the  enjoyment,  in  the  shape  of  improved 
streets,  of  tiie  results  of  the  plaintiff's  labor,  and,  conse- 
quently, it  is  manifest  that  the  district  so  benefited  should 
remunerate  the  plaintiff  for  his  services.  Antecedently,  then, 
to  the  enactment  of  this  second  law,  a  duty  existed  in  a  por- 
tion of  the  inhabitants  of  this  township  to  pay  this  claim; 
and  it  has  been  repeatedly  decided  by  courts  of  the  highest 
authority,  that  the  legislature  have  the  undoubted  right  to 
compel  a  corporation  of  this  character  to  i)ay  a  debt  which, 
although  not  legally  enforceable,  carries  with  it  the  force  of 
a  moral  obligation.  Such  a  power  grows  out  of  the  fact  that 
these  corporations  sire  altogetlier  public  in  their  nature  and 
uses,  and  that,  in  the  language  of  Chief  Justice  Marshall, 
their  "whole  interests  and  franchises  ai'e  the  exclusive  prop- 
erty and  domain  of  the  government  itself."  The  contract  out 
of  which  the  debt  in  question  issued,  was  palpably  ultra  vires, 
as  it  was  made  by  a  body  having  no  legal  existence;  but  it 
Avas  nevertheless  an  object  beneficial  to  the  locality  now 
sought  to  be  burthened  for  its  payment,  and  which  object 
could,  beyond  all  question,  have  been  legislatively  authorized. 
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I  have  found  no  case  which,  under  the  given  circumstances, 
has  denied  the  right  of  tiie  law-makers,  under  their  power  of 
taxation,  to  compel  tlie  payment  of  a  claim  thus  originating. 
The  decisions  to  this  effect  will  be  found  collected  in  the  text 
books.  Cookii  on  Const.  Lim.  {Sd  cd.)  379 ;  Dillon  on  Mun. 
Corp.,  §  44.  And  the  following  adjudications  of  this  court 
recognize  the  rule  of  law  as  thus  propounded  :  State,  ex  rel. 
]Valter,  v.  Town,  of  Union,  4  Vroorn  350;  State,  Copeland, 
pros.,  V.  Village  of  Passaic,  7  Id.  382  ;  Cleveland  v.  Board 
of  Finance,  d'c,  9  Id.  259. 

The  result  is,  that  this  act  of  the  legislature  having  recog- 
nized this  debt  and  directed  it  to  be  paid,  such  claim  has 
passed  from  a  mere  moral  obligation  into  a  suable  demand. 

There  are  other  exceptions,  but  they  relate  to  matters  of 
form  and  procedure. 

In  the  first  place,  it  is  insisted  that  this  suit  should  have 
been  brought  against  the  corporation  whose  charter  has  been 
rescinded,  and  not  against  this  township  committee,  such 
officers  not  being  a  corporate  body.  If  this  is  the  true  view 
to  be  taken  of  the  legal  position  of  the  plaintiff,  it  is  obvious 
his  claim  must  be  lost,  inasmuch  as  this  road  board,  accord- 
ing to  the  opinion  just  expressed  on  the  point,  never  has  had 
a  legal  existence.  But  as  it  is  the  repealing  act  that  legal- 
izes tlie  cause  of  the  present  action,  we  must  look  to  that  law 
in  order  to  ascertain  who  it  is  that  has  been  made  responsible 
to  the  plaintiff.  The  statute  requires  the  payment  of  this 
debt,  but  it  does  not  require,  unless  it  may  be  by  implication, 
the  inhabitants  of  the  township — that  is,  the  incorporated 
township — rto  make  such  payfnent.  On  the  contrary,  in 
express  terms,  the  burthen  of  payment  is  put  on  the  town- 
ship committee  and  their  successors.  It  is  this  committee 
that  is  requived  to  pay  the  dfebts  which  had  been  contracted 
by  the  road  commissioners  for  improvements,  and  it  is  this 
same  committee  that  is  to  borrow  money  and  issue  the  bonds 
of  the  to\vnshi[),  so  as  to  be  enabled  to  meet  the  obligation  of 
settling  these  claims.  In  the  entire  act,  there  is  nowhere  any 
duty  imposed  on  the  incorporated  township,  but  everything 
in  pursuance  of  it  is  to  be  performed  by  the  committee  and 
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their  successors.  By  force  of  these  conditions,  it  seems  to  me 
that  it  is  entirely  agreeable  with  legal  rules  to  hold  that  this 
committee  and  its  successors  has  been  made  a  quasi  corporate 
body,  under  an  obligation  to  perform  certain  functions,  and 
clothed  with  a  capacity  of  being  sued  for  their  non-perfora]- 
ance  by  a  party  sustaining  an  injury.  The  attribution  of 
such  a  capacity  to  this  committee,  seems  imperatively  re- 
quired, inasmuch  since  by  no  other  method  can  a  suit  for 
the  recovery  of  the  present  claim  be  harmonized  with  the 
ordinary  rules  of  procedure  in  legal  actions.  In  a  proceed- 
ing against  the  incorporated  township,  an  obligation  to  make 
payment  of  this  demand  could  not  be  shown  in  the  pleading, 
for,  as  has  been  already  stated,  it  is  not  the  township  that  is 
enjoined  to  settle  these  debts  ;  and  the  township  has  no  more 
control  over  the  committee,  in  this  matter,  than  the  plaintiff 
himself,  or  any  other  creditor  has.  Nor  is  it  unusual  to  invest 
public  functionaries  with  corporate  ])Owers,  sub  modo,  and  for 
a  few  specified  purposes.  Angell  &  xhnes  o)i  Corp.  {Sd  ed.) 
19.  In  Jansen  v.  Ostrander,  1  Cow.  670,  it  was  held  that  a 
supervisor  of  a  town,  in  discharging  his  duties  as  such,  acted 
not  in  his  natural,  but  in  his  official  capacity,  and  was,  j^i-o 
tanto,  a  corporation ;  and  the  decision  in  Overseers  of  Pittti- 
totvn  V.  Overseer's  of  Plattshurgh,  18  Johns.  407,  was  of  the 
same  complexion,  the  doctrine  declared  being,  that  the  over- 
seers of  the  poor  were  possessed,  without  any  express  author- 
ity from  the  legislature,  of  a  capacity  to  sue  as  a  corpor- 
ate body,  co-extensive  with  their  public  trusts  and  duties. 
Other  illustrations  of  this  doctrine  will  be  found  by  refer- 
ence to  the  cases  cited  by  the  text  writers.  1  Dillon  on  Mun. 
Corp.,  §  22;  1  Kyd  on  Corp.  29;  2  Kent's  Corn.  221. 

The  duty  of  settling  with  the  class  of  creditors  in  which 
the  jjlaintiff  is  comprised,  having  been  cast  by  the  statute  on 
this  township  committee  and  its  successors,  and  such  duty 
attaching  to  this  body  in  its  official  capacity,  in  my  judgment, 
it  is  the  better  conclusion  to  regard  the  present  action  as  being 
sustainable  in  its  present  form. 

With  respect  to  the  further  objection,  that  on  the  admission 
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that  the  cause  of  action  exists,  the  declaration  does  not  suffi- 
ciently disclose  it,  my  examination  of  the  pleadings  leads  me 
to  the  conclusion  that  such  objection  should  not  be  sustained. 
The  argument  on  this  head  is  founded  on  the  assumption  that 
the  act  of  1871,  and  its  repealing  act,  being  private  in  their 
nature,  cannot  be,  ex  officio,  noticed  by  the  court.  But  this 
assumption  is  not,  in  my  opinion,  warranted.  The  original 
act  related  to  the  making  of  public  roads  and  streets  within 
an  extensive  district.  Such  works  are  not  local  in  their  char- 
acter, and  the  law  authorizing  their  construction  forms  a  part 
of  a  system  whereby  these  improvements  are  provided 
throughout  the  territorial  limits  of  the  state.  Sometimes 
roads  are  to  be  laid  and  maintained  by  the  officers  of  town- 
ships ;  sometimes  by  the  officers  of  counties  or  cities  ;  and,  at 
other  times,  by  special  commissions.  But,  in  all  these  in- 
stances, the  act  to  be  done  is  substantially  the  same  ;  high- 
^vays  are  established,  not  for  the  use  of  the  people  of  a  certain 
locality,  but  for  the  use  of  the  citizens  at  large.  Such  works 
are,  in  every  respect,  of  a  public  character,  and,  I  think,  all 
laws  for  their  building  or  maintaining  should  be  regarded  as 
public.  This  view  appears  to  me  to  be  theoretically  sustain- 
able, as  well  as  to  be  supported  by  a  considerable  line  of 
adjudications,  which  I  will  cite  without  comment.  Ross  v. 
Reddick,  1  Scam.  73;  Fauntleroy  v.  Hannibal,  1  Dill.  118; 
Briggs  v.   Whipple,  7  Vt.  \^ ;    West  v.  Blake,  4  Blackf.  234. 

But  it  is  not  necessary  further  to  pursue  this  subject,  for,  I 
think,  the  first  count  of  this  declaration  does  show,  with  suf- 
ficient certainty  and  definiteness,  the  ground  of  this  action. 
It  substantially  avers  the  creation  of  a  road  board  by  the  act 
of  1871,  that  was  thereby  authorized  to  lay  out  streets  ;  that 
the  debt  sued  for  accrued  for  work  done  in  making  the  im- 
provements under  this  law;  and  that,  by  the  act  of  1872,  the 
defendants  were  directed  to  pay  debts  which  had  thus  been 
incurred  ;  and  these  facts  appear  to  lay  a  cause  of  action  in 
the  plaintiff. 

Let  judgment  be  entered  on  this  demurrer,  for  the  plaintiff. 
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JOHN  HOEY,  PLAINTIFF  IN  ERROR,  v.  ZADOCK  H.  JARMAN 

ET  AL. 

1.  Under  ordinary  circumstances,  alterations  appearing  on  the  face  of  a 
sealed  instrument  need  not  be  explained  in  order  to  render  such  in- 
strument admissible  in  evidence. 

2.  Construction  of  words  of  a  guarantee. 

3.  The  words  of  a  guarantee  will  be  read  most  strongly  against  the 
guarantor. 


In  error  to  the  Monmouth  Circuit. 

This  case  was  tried  before  the  Monmouth  Circuit  Court,  a 
jury  being  waived. 

The  defendant  assigned,  by  deed,  a  mortgage  and  bond  to 
the  plaintiffs,  in  the  court  below,  and  in  which  deed  was  in- 
serted the  following  guarantee,  viz. :  "  And  I  do  hereby 
guarantee  the  payment  of  the  said  mortgage  at  the  time 
therein  specified,  but  only  upon  the  failure  of  the  said  Alvah 
Wiswall  to  pay  the  same." 

The  word  "only"  in  this  clause  was  written  over  an 
erasure. 

The  judge,  acting  in  the  place  of  a  jury,  found  the  follow- 
ing facts,  viz. :  That  before  the  suit  was  begun,  payment  was 
demanded  of  the  principal  and  interest  due  on  the  bond,  of 
the  principal  debtor,  Alvah  Wiswall,  and  that  he  mtide  default, 
and  notice  of  such  default  given  to  the  defendant,  Hoey  ;  and 
that  it  appeared  that  there  was  an  effort  made  to  collect  the 
bond,  by  a  foreclosure  of  the  mortgage  and  sale  of  the  premi- 
ses mortgaged,  and  that  such  premises  being  thereupon  sold, 
left  a  deficiency,  for  which  judgment  was  rendered. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and'KNAPP. 

For  the  plaintiff"  in  error,  Joel  Parker. 

For  the  defendants,  Charles  Haight. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  By  the  brief  of  counsel,  two 
questions  are  presented  for  decision. 

'  First.  At  the  trial,  the  assignment  of  tlie  mortgage,  which 
contained  the  guarantee  on  whicli  this  action  rests,  upon  being 
inspected,  had  manifestly  been  altered  in  a  material  part. 
There  was  no  extraneous  evidence  explanatory  of  this  alter- 
ation, which  was  not  noted,  and,  on  this  ground,  the  recep- 
tion of  the  instrument  was  objected  to,  and  it  being  admitted, 
a  bill  of  exceptions  was  sealed.  This  decision  forms  the 
ground  of  the  first  exception  to  the  i)roceedings  at  the  trial. 

But  the  question  thus  raised  cannot,  it  seems  to  me,  be 
considered  an  open  one  in  this  state.  It  has  been  repeatedly 
adjudged  that  the  party  offering  an  altered  paper  need  not, 
under  ordinary  circumstances,  explain  such  alteration  by  evi- 
dence aliunde.  The  latest  case  thus  ruling  is  that  of  Hunt  v. 
Gray,  6  Vroom  227,  and  the  other  decisions  to  the  like  effect 
will  be  found  collected  in  1  Steivart's  Dirj.  23,  title  ^^ Altera- 
tion.^^ That  tliis  result  accords  with  the  judgments  in  the 
English  courts,  and  with  the  major  j)art  of  those  in  this 
country,  will  be  apparent  on  a  reference  to  the  recent  work 
of  Mr.  AVharton  on  the  Law  of  Evidence,  volume  I.,  page 
629. 

This  first  position  is  not  tenable. 

The  next  excejition  to  the  judicial  conduct  of  the  cause  at 
the  trial  is,  that  the  guarantee  was  construed  to  be  an  abso- 
lute obligation  to  pay  the  money  on  failure  of  the  principal 
debtor  to  pay  it  on  the  day  specified,  the  contention  of  the 
counsel  of  the  plaintiff  in  error  being,  that  such  liability  did 
not  arise  until  a  suit  on  the  bond  of  such  original  debtor  had 
exhausted  the  remedy  against  him.  But  the  construction  thus 
claimed  is  ctearly  inadmissible,  as  it  is  not  at  all  consistent  with 
the  language  of  the  contract.  The  words  of  the  agreement 
are,  "  I  do  hereby  guarantee  the  payment  of  the  said  mort- 
gage at  the  time  therein  specified,  but  only  upon  the  f\\ilure  of 
the  said  Alvah  Wiswall  to  pay  the  same."  Here,  in  express 
terms  and  with  the  utmost  perspicuity,  the  defendant  obligates 
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himself  that  this  debtor  will  not  only  pay  the  sum  designated, 
but  tliat  he  will  pay  it  on  a  certain  day,  and,  consequently, 
it  seems  illogical  to  contend  that  the  failure  of  payment  men- 
tioned in  the  subsequent  clause,  refers  to  a  period  posterior  to 
the  day  on  which  the  defendant  has  just  antecedently  bound 
himself  that  payment  shall  be  made.  The  guarantee  is  for 
a  payment  at  a  fixed  time,  and  this  stipulation  is  incompatible 
with  an  agreement  such  as  is  contended  for  by  the  defendant; 
that  is,  that  the  guarantor  is  to  become  responsible  only  after 
the  exhaustion  of  a  suit  on  the  debtor's  bond.  Reading  the 
contract  in  the  sense  claimed  by  the  defence,  the  stipulations 
would  have  this  signification  :  "  I  bind  myself  that  this  debtor 
shall  pay  this  money  on  a  day  certain  ;  but  I  am  not  to  be 
bound  that  he  will  pay  it  before  legal  proceedings  on  his  bond 
shall  be  spent."  A  rendering  of  the  agreement,  involving  so 
plain  a  contrariety  of  expressed  purpose,  is  not  to  be  adopted 
from  the  inconclusive  reason  that  unless  such  an  interpreta- 
tion shall  be  sanctioned,  the  last  clause  in  the  sentence,  which 
makes  the  defendant's  liability  to  pay  dependent  on  the  de- 
fault of  the  debtor,  will  be  left  wholly  without  effect  or  mean- 
ing. It  is  true  that,  according  to  my  understanding  of  these 
stipulations,  this  last  clause  will  have  no  legal  effect,  but  it 
may  have  been  designed  to  express  in  terms,  out  of  abundant 
caution,  that  the  defendant  was  not,  in  any  wise,  to  be  re- 
garded as  the  primary  debtor,  by  reason  of  his  assignment  of 
the  mortgage.  But  in  any  event,  if  the  latter  clause  be 
inefficacious  and  meaningless,  it  cannot  justify  the  court  in 
putting  into  this  contract  an  important  term,  which  has  no 
better  warrant  of  its  truth  than  a  baseless  conjecture  as  to  the 
meaning  of  the  parties.  The  counsel  has  suggested  that  the 
failure  to  pay,  which  creates  the  responsibility,  is  a  failure  at 
the  end  of  a  suit ;  but  why  may  not  any  other  imagined  con- 
tingency be  as  well  interpolated?  Why  not  a  failure  of  pay- 
ment after  a  certain  lapse  of  time  ?  or,  after  a  notice  of  a 
certain  character  ?  The  subject  of  construction  of  written 
contracts  is  regulated  by  legal  principles,  and  none  of  them 
admit  of  the  arbitrary  introduction  into  these  instruments  of 
Vol.  X.  2  m 
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such  stipulations  as  the  judicial  imagination  may  suggest  as 
being  within  the  line  of  the  intention  of  the  parties,  but  which 
they  have  failed  to  express.  If  the  clause  in  question,  viewed 
in  its  terms  and  with  reference  to  the  context,  is  so  obscure 
or  uncertain,  that  the  sense  of  the  contracting  parties,  with 
respect  to  it,  is  altogether  supposition  and  conceit,  then  the 
result  is,  the  clause  becomes,  in  law,  a  mere  nullity.  The 
first  clause  of  this  agreement  is  perfectly  clear  ;  it  is  a  guar- 
antee that  the  money  will  be  ])aid  at  a  time  named.  The 
second  clause  should  be  equally  clear  before  it  is  allowed  to 
override  and  supersede  such  plain  expression.  Neither  should 
it  be  forgotten,  in  this  connection,  that  this  language,  whose 
want  of  clearness  is  the  cause  of  embarrassment,  is  that  of  the 
defendant  himself,  and  that,  consequently,  he  is  not  in  a  situ- 
ation to  claim  an  indulgent  interpretation  of  it.  "  It  may 
then  be  considered,"  says  Mr.  Burge,  in  his  treatise  on  Surety- 
ship, page  46,  "  that  the  contract  of  guarantee  or  surety  will 
be  subject,  as  every  other  contract,  to  the  rule  that  where 
there  is  ambiguity  or  obscurity  which  the  other  parts  of  the 
instrument  do  not  explain,  it  is  to  be  con^itvned  potlus  contra 
proferciifein  ;  that  is,  against  the  party  giving  the  contract." 
Applying  this  rule,  it  a})pears  to  me  plain  that  as  the  first 
of  these  clauses  is  clear,  and  the  second  of  them  obscure,  that 
the  former  must  prevail ;  and  the  result  is,  that  this  last  con- 
tention of  the  defence  is  also  unsustainable. 

Let  the  judgment  be  affirmed. 


RICHARD  SCAINE  v.  THE   INHABITANTS  OF   BELLEVILLE, 
IN  THE  COUNTY  OF  ESSEX. 

1.  In  this  state  the  legislature  cannot  destroy  either  the  contract  or  the 
remedy  of  the  creditor. 

2.  When  a  township  was,  by  statute,  converted  into  a  city,  and  debts  ac- 
crued, and  such  statute  was  then  repealed,  making  no  provision  for 
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tlie  payment  of  the  city  debts — held,  that  an  action  would  lie  for  such 
claims  against  the  revived  township. 
■3.    In  furtherance  of  the  oonsiitutional  provision,  the  court  will  strongly 
incline  to  giving  an  adequate  remedy  to  the  creditor. 


On  case  certified  ffora  the  Essex  Circuit. 

This  suit  was  brought  by  the  plaintiff  to  recover  $250  due 
to  him  by  the  city  of  Belleville,  for  his  salary  as  city  clerk. 

This  city  was  chartered  by  the  act  of  March  27th,  1874, 
i^Pamph.  Laws,  1874,  p.  674,)  which  act  was  repealed  by  that 
of  March  27th,  1876,  {Famph.  Laws,  1876,  7^  482.) 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Tax  Syckel  and  Kxapp. 

For  the  plaintiif,  IjUcUoic  3IcCaifer. 

For  the  defendant,  John    W.  Taylor. 

The  opinion  of  the  court  Avas  delivered  by 

Beasley,  Chief  Justice.  This  action  is  against  the 
township  of  Belleville,  for  a  debt  which  was  contracted  by  the 
•city  of  Belleville,  and  the  only  question  which  has  been  cer- 
tified for  the  advisory  opinion  of  the  court  is,  whether  the 
debts  of  the  extinct  city  have,  in  law,  been  imposed  on  this 
defendant. 

The  circumstances  are  these  : 

In  the  year  1874,  the  township  of  Belleville  was  transformed 
into  a  city,  the  charter  being  in  the  ordinary  form.  The  ter- 
ritorial boundaries  of  the  new  cor[)oration  were  the  same  as 
those  of  the  superseded  one.  While  this  city  was  in  existence, 
the  plaintiff's  claim  accrued.  By  the  act  of  the  22d  Feb- 
ruary, 1876,  this  city  charter  was  repealed,  and  by  force  of 
such  repealer,  the  act  relating  to  townships  revived  as  to  this 
district,  and  thus,  by  implication,  the  defendant  again  became 
a  corporation. 
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As  a  debt  is  indestructible  by  the  Qiere  force  of  legislation, 
it  has  not  been  contended  in  this  case  that  the  plaintiff  is 
without  a  remedy  for  the  enforcement  of  his  demand,  which 
is  admitted  to  be  just.  The  counsel  for  the  defence  insists 
that  the  action  will  not  lie  for  this  claim  against  the  present 
defendant,  the  inhabitants  of  the  township,  but  that  it  may  be 
sustained  against  the  city  of  Belleville,  on  the  theory  that  the 
repealer  of  the  municipal  charter  was  absolutely  and  wholly 
void  as  to  this  plaintiff. 

I  have  no  doubt  that  if  the  continued  existence  of  the  char- 
tered city  was  necessary  to  give  effect  to  this  claim,  it  should 
be  held  by  this  court  that  such  corporation,  to  that  end,  was 
still  in  being,  for  in  this  state  the  legislature  has  no  power  ta 
destroy  either  the  contract  or  the  remedy.  This  is  the  doc- 
trine recognized  in  the  case  of  Racier  v.  Southeasterly  Road 
District  of  Union,  7  Vroom  273,  and  which  doctrine  is  not,, 
at  this  day,  in  any  quarter,  seriously  questioned.  That  the 
plaintiff  has  his  remedy  unimpaired,  is  a  proposition  that  is 
conceded.  The  discussion  is  limited  to  the  inquiry,  must  the 
action  be  against  the  extinct  city,  or  against  this  defendant? 

The  question  is  not  without  its  embarrassments,  but  ray 
conclusion  is,  that  it  is  proper  to  justify  the  bringing  of  this 
suit  in  its  present  form.  My  ground  for  this  opinion  is,  that 
under  the  conditions  of  the  ca.se,  as  presented,  the  legal  infer- 
ence must  be  that  it  was  the  intention  of  the  legislature,  by 
the  repeal  of  the  city  charter,  not  so  much  to  abolish  the  gov- 
ernment of  the  district  in  question,  as  to  alter  its  form.  The 
charter  was  revoked,  but  there  was  no  interregnum,  for  the 
township  organization  instantly  revived  and  took  its  place, 
the  repeal  and  revival  being  accomplished  uno  Jiatu.  The 
object  of  the  city  charter  was  not  abandoned ;  that  object  was 
local  government,  and,  to  effect  this,  the  change  made  was  the 
substitution  of  other  instrumentalities.  Nor  was  the  area  to 
be  governed,  changed,  the  boundaries  of  the  city  and  of  the 
township  being  identical.  This  would  seem  to  be  a  change 
of  form  rather  than  of  substance,  for  the  same  end  is  to  be 
accomplished  by  different  means. 
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There  are  many  considerations  that  should  very  strongly 
incline  the  court  to  this  view.  It  is  certainly  not  lightly  to 
be  believed  that  it  was  the  legislative  design  to  utterly  abol- 
ish the  charter  of  the  city,  without  putting  the  township  in 
its  ])lace,  for  this  would  appear  to  fall  little  short  of  an 
attempt  to  repudiate  the  honest  debts  of  the  corporation. 
The  repealing  statute  makes  no  provision  for  the  payment  or 
redemption  of  the  obligations  of  the  city.  And  even  if  this 
<;ourt  should  say  that  the  creditor  had  the  right  to  resort 
to  the  defunct  corporation,  and  that,  notwithstanding  its 
attempted  dissolution,  a  judgment  might  pass  against  it,  there 
would  be  great,  if  not  insuperable  difficulties  in  the  way  of 
the  creditor;  for  how  could  the  fruits  of  such  judgment  be 
realized?  It  would  be  a  judgment  against  a  corporation  that 
would  be  without  officials  or  organs;  and  it  is  not  easy  to  see 
how  the  adjudged  debt  could  be  raised,  even  under  the  com- 
pulsion of  a  mandamus,  without  an  assessor  to  lay  the  tax,  or 
a  collector  to  gather  it.  We  cannot  easily  suppose  that  the 
legislature  intended  to  place  the  creditor  in  so  difficult  a 
situation.  Nor  is  it  to  be  believed  that  if  a  dissolution  of 
the  city  charter,  without  a  substitution  of  the  corporate  town- 
ship in  its  stead,  was  meant,  that  no  provision  would  have 
been  made  with  respect  to  the  municipal  property.  In  this 
repealing  act,  there  is  not  a  word  with  respect  to  the  proprie- 
tary rights  of  the  city.  What  is  to  become  of  its  moneys 
and  other  possessions  ?  They  are  absolutely  without  any 
legal  owner,  on  this  theory  of  unconditioned  rescission.  On 
the  opposite  hypothesis  of  a  substitution,  these  imperfections 
vanish,  for  an  owner  of  the  property  of  the  superseded  cor- 
poration plainly  exists,  as  well  as  a  debtor  responsible  for  its 
obligations. 

If  we  add  to  these  considerations  the  pressure  of  the  con- 
stitutional obligation  to  preserve  to  the  creditor  his  remedy, 
the  construction  thus  put  upon  this  legislative  act  would  seem 
to  be  inevitable.  In  no  other  way  can  the  right  of  the  cred- 
itor, founded  on  the  constitution,  be  enforced.  Such  a  right 
.should    not    be    allowed    to    depend   on  vague  metaphysical 
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distinctions.  It  is  true,  that  by  looking  at  names,  and  not  at 
the  things  of  wliicli  they  are  symbols,  a  different  result  might 
have  been  reached.  The  name  of  the  corporation  that  con- 
tracted this  del)t  is  not  the  same  as  that  of  the  corporation 
sued — the  official  organs  and  machinery  of  the  two  diifer — 
but  they  were  both  designed  for  the  same  purpose.  The  cor- 
porators of  both  schemes  are  the  same,  and  they  both  embrace 
the  same  district.  It  cannot  be  denied  that  the  inhabitants- 
of  the  township  are,  in  law,  bound  to  pay  this  claim  ;  and 
whether  the  proceeding  must  be  against  them,  under  the  title 
of  the  city  charter,  or  by  tlie  designation  in  which  they  are 
now  sued,  is  assuredly  a  matter  of  form.  Whenever  the  real 
debtor  is  in  existence,  I  think  that  by  no  legislative  action 
can  the  creditor  be  deprived  of  his  remedy  against  him,  na 
matter  what  his  metamorphosis  may  be  ;  otherwise,  by  chang- 
ing the  name  and  the  form,  the  debt  can  be  extinguished^ 
In  such  cases,  I  think  it  should  be  maintained  that  if  the 
party  sued  is,  in  point  of  fact,  the  debtor,  and  has  a  legal 
existence,  the  action  will  be  sustained. 

Let  the  Circuit  Court  be  advised  accordingly. 


THOMAS  E.  HUNT  v.  GEORGE  GARDNER. 

A  plea  setting  up  that  a  lessee  assigned  his  lease,  and  tliat  the  lessor 
accepted  such  assignee  as  his  tenant,  does  not  show  a  liar  to  an  actioa 
of  co%'enant  for  rent  on  the  lease,  against  tiie  original  tenant. 


On  demurrer  to  plea.  Covenant  for  non-payment  of  rent 
and  non-repair  of  premises. 

The  fourth  plea,  which  was  the  one  demurred  to,  stated 
that  the  defendant  assigned  the  lease,  by  deed,  to  one  Deweer^ 
and  did  "bargain,  sell,  assign,  transfer,  and  set  over  unto" 
him,  "all  his  right,  title,  interest,  term  of  years  then  to  come. 
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&c.,  in  the  premises,  &c.,  subject  to  all  the  covenants  as  to 
repairs  and  payments  of  rents,  &e. ;  that  said  assignee  entered 
into  the  said  demised  premises,  and  became  and  was  possessed 
for  the  residue  of  the  said  term;  that  after  said  entry,  the  plain- 
tiff did  accept  and  receive  of  and  from  the  said  Deweer,  as  ten- 
ant to  the  said  plaintiff,  yearly  and  each  year  thereafter,  all  the 
rent  reserved  by  said  lease,  and  as  therein  made  payable,  and 
then  and  there  accepted  the  said  Deweer  as  his  tenant  of  the 
said  leased  premises,  M'ith  th«  appurtenances." 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Vax  Syckel,  and  Knapp. 

For  the  plaintiff,  Martm  Wi/ekojf. 

For  the  defendant,  JoJui  H.  Nunn. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plea  which  has  been 
demurred  to  is  obviously  insufficient.  The  breaches  laid  in 
the  declaration  are  two — first,  for  the  non-payment  of  the 
whole  of  the  rent  which  accrued  during  the  entire  term  of 
ten  years ;  and,  second,  for  the  not  keeping  the  premises  in 
repair  during  the  term.  To  the  allegation  of  non-feas- 
ances thus  specified,  the  defendant  replies,  that  on  a  day 
in  April — which  is  not  specified — in  the  year  18G6,  ''all  the 
rent  reserved  by  said  indenture  having  l)een  then  paid,"  he 
transferred  the  lease  and  all  his  interest  in  the  term,  to  a 
third  person,  who  entered  into  possession  on  the  day  and 
year  last  mentioned,  and  that  thereafter  the  plaintiff  received 
the  rent  subsequently  accruing  from  such  assignee,  and 
accepted  him  as  his  tenant.  The  pleader,  in  interposing  this 
plea  as  a  defence  to  the  whole  action,  aj)pears  to  have  sup- 
posed that  the  facts  thus  stated  by  him  exhibited  a  surrender, 
by  operation  of  law,  of  the  premises  from  the  original 
tenant  to  the  landlord.  If  this  supj)osition  were  well 
founded,  it  would  seem  tiiat  the  plea  would   be  good,  because 
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a  surrender  has  the  eifeet  of  putting  an  end  to  the  lease,  as 
well  as  of  ending  the  term.  The  authorities  are  not  clear 
with  regard  to  the  operation  of  a  surrender  in  law,  on  the 
lease  and  its  covenants,  but  I  think  it  is  sufficiently  indicated 
that  such  operation  destroys  the  privity  of  contract  between 
the  lessor  and  lessee,  as  well  as  tiie  jirivlty  of  estate.  It 
was  so  held  in  Smith  v.  Niver,  2  Barb.  180,  which  was  a  suit 
in  covenant  for  rent,  the  successful  defence  being  a  surrender 
by  operation  of  law.  So,  too,  the  current  comments  of  the 
court,  in  the  course  of  the  argument,  in  the  case  of  the  Mines 
Royal  Societies  v.  Magnay,  18  Jur.  1028,  are  strongly  evin- 
cive of  a  similar  view  with  respect  to  tlie  distinctive  effect 
of  a  surrender  on  the  covenants  contained  in  the  demise. 
Although,  perhaps,  the  point  is  not  directly  decided  in  any 
English  case,  the  tenor  of  the  judicial  language,  in  all  the 
important  decisions  on  the  subject  of  a  surrender  by  act  of 
law,  have  a  similar  tendency. 

If,  therefore,  in  the  present  instance,  the  ])lea  in  question 
had  manifested  that  these  premises  had  been  duly  surrendered 
by  act  of  law,  I  should  not  have  agreed  with  the  contention 
of  the  counsel  of  the  plaintiff,  that  such  surrender  could  not 
affect  the  right  of  action  on  the  lease,  it  being  under  seal.  I 
am  led  to  think  that  the  counsel  has  confounded  the  effect  of 
a  surrender  of  a  term  by  act  of  law,  with  the  effect  of  a  mere 
severance  of  privity  of  estate,  which,  in  my  estimation,  has  a 
far  narrower  operation  with  respect  to  the  rights  of  the  parties. 
When  merely  the  j)rivity  of  estate  is  destroyed,  the  effect  un- 
doubtedly is  to  disenable  the  landlord  to  sue  in  debt  for  his 
rent,  even  though  such  suit  be  brought  on  the  sealed  demise; 
but  this  result  obtains  from  the  circumstance  that  the  action 
in  that  form  i.s,  in  legal  theory,  founded  in  the  right  of  the 
tenant  to  enjoy  the  premises,  the  sealed  instrument  being 
treated  as  mere  inducement ;  and  hence,  contrary  to  the  gen- 
eral rule  in  suits  on  .specialties,  the  plea  of  nil  debet  is  legiti- 
mate. But  this  mere  severance  of  the  relationsiiip,  arising 
by  reason  of  community  of  estate  between  the  lessor  and 
lessee,  will  not  destroy  the  rights  and  liabilities  existing  in 
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the  contract  between  them,  and,  consequently,  such  severance 
cannot  be  set  up  as  a  bar  to  an  action  of  covenant  founded 
on  the  lease.  The  cases  cited  by  counsel  are  decisive  on  the 
question,  and,  in  this  respect,  the  law  has  been  long  since  set- 
tled. But  these  adjudications  do  not  apply  to  the  event  of  a 
surrender  of  the  demised  premises  by  operation  of  law,  as  it, 
according  to  the  view  already  expressed,  terminates  as  well 
that  relationship  of  the  lessor  and  lessee  which  inheres  in 
covenant,  as  that  which  inheres  in  estate. 

But  the  infirmity  of  this  plea  is,  that  it  does  not  show  a 
surrender,  for  its  utmost  effect  is  to  exhibit  a  cessation  of  the 
privity  of  estate  between  these  parties,  and  not  a  termination 
of  their  connection  as  contractors.  The  facts  stated  are,  that 
the  lessee  assigned  away  his  interests,  and  that  the  lessor  re- 
ceived the  rent  from  the  assignee,  and  accepted  him  as  his 
tenant.  But  there  is  no  averment  that  such  assignee  was  sub- 
stituted in  the  place  of  the  original  lessee  with  the  intent,  on 
the  part  of  the  parties  to  the  demise,  to  annul  its  obligations. 
By  the  assignment  of  the  lease  the  lessee  did  not  lose  all  his 
rights,  nor  was  he  relieved  from  all  his  obligations  which  ex- 
isted bv  virtue  of  the  covenants  in  the  lease.  I  do  not  find 
that  the  most  extreme  of  the  cases  favoring  the  doctrine  of 
surrender  by  matter  in  pais  has  gone  this  length,  to  dispense 
with  the  assent,  express  or  implied,  of  both  the  contracting 
parties,  to  a  destruction  of  the  lease.  Even  the  case  of  Thomas 
V.  Cook,  2  Barn.  &  Aid.  119,  which  in  all  this  train  of  de- 
cisions goes  the  farthest  in  this  direction,  does  not  reach  this 
point,  as  in  it  the  fact  appeared  that  the  acceptance  of  the 
sub-tenant  by  the  landlord  was  with  the  intent  to  substitute 
him  in  the  position  of  the  original  lessee.  But  the  doctrine 
of  this  case,  even,  has  not  been  entirely  acquiesced  in,  for, 
although  it  has  apparently  been  vindicated  by  subsequent 
decisions  of  the  Queen's  Bench,  it  has  been  subjected  to  in- 
jurious, if  not  fatal,  criticism  by  Baron  Parke,  in  the  case  of 
Lyon  V.  Reed,  13  M.  &  W.  285.  I  think  it  may  be  safely 
said,  that  to  hold  that  a  surrender  in  law  will  be  implied,  or 
raised  up,  from  the  facts  that  a  tenant  has  put  a  third  per- 
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son  ill  possession  of  the  demised  premises,  and  that  such 
tliird  person  has  been  aecej)ted  as  tenant,  with  the  assent  of 
the  original  tenant,  is  carrying  the  principle  to  the  verge  of 
mischief  to  titles  by  leasehold.  This  was  th.e  rule  sanctioned 
in  the  case  of  Thomas  v.  Cooke,  and  in  the  case  in  the  Ex- 
chequer, the  judges  say,  that  they  feel  fully  warranted  in  not 
extending  that  doctrine.  To  ascribe  the  effect  of  a  surrender 
to  the  mere  act  of  the  landlord  accepting  the  assignee  as  his 
tenant,  and  receiving  rent  from  him,  would  be  going  beyond 
the  precedents.  To  warrant  the  inference  that  the  original 
lease  has  been  annulled,  the  facts  ought  to  be  of  an  entirely 
conclusive  character.  The  matters  stated  in  this  plea  do  not 
sufficiently  demonstrate  the  intention  to  absolve  the  original 
lessee.  In  the  case  of  3Ii(!s  v.  Auriof,  1  Smith's  L.  C.  {<dth  ed.) 
1116,  Lord  Kenyon  uses  this  language:  "It  is  extremely 
clear  that  a  person  who  enters  into  an  express  covenant  in  a 
lease,  continues  liable  on  his  covenant,  notwithstanding  the 
lease  be  assigned  over.  The  distinction  between  an  action  of 
debt  and  covenant,  which  was  taken  in  early  times,  is  equally 
clear.  If  the  lessee  assign  over  his  lease,  and  the  lessor 
accept  the  assignee  as  his  lessee,  either  tacitly  or  expressly,  it 
appears  by  the  authorities  that  the  action  of  debt  will  not  lie 
against  the  original  lessee  ;  but  all  those  cases,  with  one  voice, 
declare  that  if  there  be  an  express  covenant,  the  obligation  on 
such  covenant  still  continues."  And  further  on,  in  the  same 
opinion,  he  says  :  "  Even  in  cases  where  the  landlord  has  ex- 
pressly consented  to  receive  the  assignee  as  his  tenant,  the 
original  lessee  has  always  been  held  liable  on  his  covenant." 
From  this,  it  is  obvious  that  the  plea  under  consideration 
cannot  stand,  as  it  shows  nothing  more  than  these  facts  thus 
pronounced  by  this  eminent  authority  to  be  insufficient  of 
themselves  to. operate  as  a  discharge  of  the  covenants  between 
these  parties. 

The  plaintiff  must  have  judgment  on  this  demurrer. 


NOVEMBER  TERM,  1877.  535 


Dey  V.  Jackson. 


JAMES  R.  DEY  v.  JAMES  JACKSON. 

1.  A  claim  arising  from  a  bonus  paid  on  a  usurious  loan,  is  the  subject  of 
a  set-off,  and  will  be  barred,  if  not  presented  as  a  set-off,  in  a  suit  that 
offers  an  opportunity. 

2.  A  plea  of  set-off  containing  a  specification  of  various  items  as  in  the 
common  counts,  will  be  treated,  as  to  form,  in  the  light  of  a  declaration, 
and  if  any  of  the  specifications  are  good,  a  demurrer  to  the  whole  plea 
will  not  be  sustained. 


Oil  deniuvrer  to  replication. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Vax  Syckel  and  Knapp. 

For  the  plaintiff,  Scudder  &  Vredcnhnrgh. 

.  For  the  defendant.   Win.  A.  Lewis. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  action  is  in  the  form  of 
assumpsit,  and  the  declaration  contains  the  common  counts. 
Certain  of  the  pleas  which  have  been  filed  aver  that  after  the 
accrual  of  the  plaintiff's  cause  of  action,  a  certain  suit,  in  a 
plea  of  trespass  on  the  case  upon  promises,  had  been  brought 
In  a  court  of  this  state  by  the  defendant,  against  the  plaintiff, 
and  that  such  suit  had  proceeded  to  judgment,  and  which  had 
been  rendered  for  the  defendant  in  a  large  amount.  To  these 
several  pleas,  the  replication  which  has  been  put  in  has  the 
aspect  of  a  new  assignment,  and  sets  off  that  the  claims  sued 
for  in  the  declaration,  have  accrued  for  various  sums  of  money 
that  the  defendant  "  did  extort,  take,  receive  and  accept  of 
and  from  the  plaintiff,  over  and  above  the  legal  rate  of  inter- 
est, for  the  loan  by  the  defendant  to  the  plaintiff  of  money," 
&c.     A  demurrer  has  been  put  in  to  this  replication. 

It  will  be  observed,  therefore,  that  the  defence  is,  that  the 
claim  in  suit  could   have  been  set  off  in  the  suit  which,  ante- 
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oedently  to  this  action,  the  defendant  had  brought  against  the 
plaintiff,  and  that  by  force  of  the  statute  relating  to  set-oif,  the 
plaintiff's  claim,  in  consequence  of  his  failure  to  bring  it  for- 
ward on  that  occasion,  has  become  forever  barred.  In  reply 
to  this  position,  the  defendant  says  that  the  demand  in  suit 
consists  of  sums  of  money  paid  the  defendant  by  way  of  bonus 
on  usurious  loans. 

The  theory  upon  which  this  replication  is  sought  to  be  up- 
held is,  that  the  claims  in  suit  are  not  susceptible  of  being  the 
subject  of  a  set-off,  the  ground  taken  being  that  such  claims 
grow  out  of  a  tort.  But  this  notion,  with  respect  to  the 
source  of  the  plaintiff's  claim,  is  erroneous,  for  such  claim  is 
not  founded  in  a  wi'ong  done  by  the  defendant  to  the  plaintiff. 
The  money  demanded  by  this  action  was  paid  under  an  agree- 
ment between  these  parties ;  but  as  the  defendant  had  no  right 
to  charge  such  a  rate  of  interest,  he  now  retains  this  money, 
without  having  paid  any  consideration  for  it,  and  on  this  ac- 
count, it  is  recoverable.  The  plaintiff  himself,  by  bringing 
this  suit  in  indebitatus  assumpsit,  lias  evinced  that  he  did  not 
consider  his  case  arising  in  a  tort.  That  a  recovery  can  be 
had  for  a  claim  of  this  character,  and  in  this  same  form  of 
action,  was  recently  decided  by  this  court  in  the  case  of 
Brown  v.  llclntosh,  ante  p.  22.  And  in  Thomas  v.  Shoe- 
onaker,  6  Watts  &  Serg.  179,  the  precise  point  now  presented 
appears  to  have  been  taken  and  decided  adversely  to  the  con- 
tention of  the  counsel  of  the  plaintiff. 

The  replication  cannot  be  vindicated,  and  the  demurrer,  as 
to  it,  must  be  sustained. 

But  the  counsel  of  the  plaintiff  looking  back,  by  force  of 
this  demurrer,  for  the  first  fault  in  pleading  disclosed  in  this 
record,  contends  that  some  of  the  pleas  are  bad.  But,  if  this 
be  so,  it  is  of- no  consequence  on  this  issue,  as  the  other  pleas, 
which  the  replication  attempts  to  answer,  are  admitted  to  be 
good.  The  replication  cannot  be  supported,  unless  it  is  a 
reply  to  all  the  defences  to  which  it  addresses  itself. 

In  addition  to  the  above  there  is  another  legal  issue  pre- 
sented. 
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The  seventh  plea  is  a  plea  of  set-off,  and  as  a  counter- 
claim to  the  demand  in  suit,  it  exhibits  a  judgment  obtained 
by  the  defendant  and  another  per><on  against  the  plaintiff; 
then  a  judgment  obtained  by  the  defendant  alone;  and  to 
these  are  added  claims  for  work  and  labor,  money  lent,  goods 
sold,  in  the  usual  form  of  the  common  counts.  The  plea  is 
framed  so  as  to  claim  but  a  single  gross  sum,  the  judgments 
and  other  items  being  stated  in  the  form  of  specifications  of 
the  considerations  of  such  sum. 

The  replication  to  this  plea  is,  that  the  plaintiff  ought  not 
to  be  barred,  &c  ,  "  because,"  to  use  its  own  words,  '^  as  to  so 
much  of  the  plea  of  the  said  defendant  as  relates  to  two  judg- 
ments obtained  against  said  plaintiff  and  another,  and  against 
said  plaintiff  alone,  the  said  plaintiff  says  that  said  judgments 
are  paid  and  satisfied  ;  and  the  said  plaintiff,  as  to  the  residue 
of  the  said  plea,  says  he  was  not,  nor  is  indebted,"  &c. 

To  this  replication  there  is  a  demurrer. 

The  pleading  thus  objected  is  insufficient,  as  it  does  not 
show  that  the  alleged  payment  was  made  before  the  com- 
mencement of  the  suit.  The  replication  is  said,  in  this  re- 
spect, to  have  been  copied  from  the  form  of  a  plea  of  pay- 
ment in  3  Chit.  PL  996,  a;  but  this,  it  would  seem,  must  be 
a  mistake,  for  in  that  example  there  is  an  express  averment 
that  the  payment  was  made  "  before  the  commencement  of 
this  suit." 

In  this  connection  it  is  also  insisted  by  the  counsel  of  the 
plaintiff,  that  the  plea  of  set-off  is  defective,  inasmuch  as  it, 
among  other  matters,  sets  up,  as  a  set-off,  a  joint  judgment 
rendered  against  the  plaintiff,  in  favor  of  the  plaintiff  and 
another  person.  It  is  true  that  such  a  judgment  could  not 
be  succesfully  advanced  as  a  counter-claim  to  the  present 
cause  of  action ;  but,  nevertheless,  this  defect  in  the  plea  does 
not  affect  this  legal  issue.  Pleas  of  set-off  are  regarded  l)y 
the  courts  in  the  light  of  a  declaration  made  up  of  several 
counts  ;  so  that  if  either  of  the  specifications  of  the  subject  of 
set-off  is  legal,  a  general  demurrer  to  such  plea  will  not  pre- 
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vail.      This  principle  was   directly  enforced   in  the  case  of 
Dowsland  v.  Thompmn,  2  IF.  Black.  910. 

The  defendant  nnist  prevail  likewise  on  this  issue. 


ELIAS   X.  MILLER,  ASSIGNEE  OF   PETER   MEAD,  v.  GAR- 
RET J.  MEAD. 

A  plaintiff  in  ejectment,  when  a  bill  of  particulars  is  demanded,  is  not 
required,  by  the  statute,  to  give  notice  to  his  adversary  of  the  docu- 
ments which  it  may  become  necessary  for  him  to  use  in  rebuttal  of 
the  case  made  by  the  defendant. 


On  case  certified  from  the  Essex  Circuit. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiH",  A.  Q.  Keasbey. 

For  the  defendant,  Charles  Borchevling. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  an  ejectment.  The 
plaintiff  showed  a  documentary  title  in  Peter  Mead,  that  he 
was  the  assignee  in  bankruptcy  of  the  .said  Peter,  and  that  in 
the  course  of  such  proceedings  the  premi.ses  in  question  had 
been  duly  conveyed  to  him  by  the  register. 

The  defence  proved  a  deed  of  conveyance  from  the  bank- 
rupt, prior  to  his  bankruptcy,  to  one  Temperance  Berry, 
under  whom  he  made  title. 

To  meet  this  defence  the  ])laintiff  introduced  the  record  of 
a  decree  in  equity  in  the  District  Court  of  tlie  United  States, 
declaring  the  above-mentioned  deed  to  Temperance  Berry 
fraudulent  and  void,  and  that  it  conveyed  no  title,  &c. 
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To  the  introduction  of  this  evidence  the  counsel  of  the  de- 
fendant objected,  on  the  ground  that  the  record  of  this  decree 
was  not  comprised  in  the  bill  of  particulars  furnished  by  the 
plaintiff  on  the  demand  of  tiie  defendant. 

This  position  is  not  tenable.  The  statute  requires  the  party 
in  ejectment  to  furnish  a  "  bill  of  particulars  of  his  claim  or 
title  to  the  premises  in  question,"  and  directs  that  such  bill 
*' shall  include  an  abstract  of  such  documentary  evidence  of 
title  as  the  party  may  intend  to  give  in  evidence  on  the  trial." 
But  the  record  objected  to  in  this  case  was  no  part  of  the 
plaintiff's  title  ;  its  effect  being  not  to  give  the  })laintiflf  title, 
but  to  show  that  the  pretended  counter-claim  was  a  nullity. 
A  law  that  should,  in  advance  of  the  trial,  exact  from  a  liti- 
gant copies  ot  papers,  which  it  might  be  necessary  to  use  in 
rebuttal  of  some  possible  case  of  his  adversary,  would  hardly 
be  deemed  a  wise  one.  In  the  present  instance  the  plaintiff 
could  not  be  required  to  anticipate  an  offer,  on  the  part  of  the 
defencCj  of  a  title  that  had  already  been  discarded  and  annulled 
by  a  formal  decree  in  a  court  of  equity. 

The  Circuit  Court  should  be  advised  to  render  judgment 
upon  the  verdict. 


THE  STATE  OF  NEW  JERSEY  v.  SOOY,  IRICK  AXD  OTHERS. 

1.  Sureties  on  the  bond  of  the  state  treasurer  are  liable  for  moneys 
received  by  him  during  the  continuance  of  their  suretyship,  and  used 
by  him  in  payment  of  arrears  due  from  him  to  the  state  at  the  lime 
the  bond  was  given. 

2.  S.  was  treasurer  of  the  state  from  January,  1873,  to  September,  1875. 
In  April,  1875,  he  gave  a  new  bond,  with  new  sureties.  He  was  then 
a  defaulter  to  the  state.  After  April,  1875,  he  received  a  large  sum 
of  public  moneys,  part  of  which  he  applied  to  discharge  his  prior 
defalcation,  and  part  he  failed  to  account  for.  Held,  in  an  action  on 
the  new  bond,  that  his  sureties  were  liable  for  both  amounts. 


On  special  verdict. 
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Argued  at  June  Terra,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  Jacob  Vanatta. 

For  the  defendants,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.'  This  action  was  on  a  bond  given  by  Sooy,  as 
treasurer  of  the  State  of  New  Jersey. 

The  office  of  treasurer  is  an  annual  office,  elective  by  the 
legislature  in  joint  meeting.  Sooy  was  duly  elected  treasurer 
in  1873  and  in  1874,  and  was  continued  in  office  in  1875, 
until  the  1st  day  of  September,  1875,  by  the  failure  of  the 
legislature  to  elect  his  successor.  Shortly  before  the  1st  of 
September,  1875,  it  was  discovered  that  he  was  a  defaulter, 
and  on  that  day  he  surrendered  his  office,  and  a  new  treasurer 
was  appointed  by  the  governor. 

In  March,  1875,  Sooy  gave  a  new  official  bond,  on  which 
the  other  defendants  became  sureties.  This  bond  is  dated 
March  30th,  1875,  and  was  approved  by  the  senate  and  gen- 
eral assembly  on  the  8th  of  April,  1875.  In  the  absence  of 
other  evidence  of  delivery,  it  must  be  taken  to  have  been  de- 
livered on  the  date  of  its  approval.  The  condition  of  the 
bond  is  as  follows:  "The  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  Joseph  us  Sooy,  junior,  shall  from 
time  to  time,  and  at  all  times,  render  a  just  and  true  account 
to  the  legislature  of  the  State  of  New  Jersey,  when  by  them 
thereunto  requested,  of  all  money,  securities,  stock  and  other 
property  of  the  said  state  which  shall  come  to  his  hands,  or 
be  committed  to  his  charge,  and  deliver  the  moneys,  securi- 
ties, stock  and  other  property  of  said  state,  in  his  hands, 
together  with  all  documents  of  said  state,  to  his  successor  in 
office,  and  shall  well,  honestly  and  faithfully  perform  all  the 
duties  of  the  office  of  treasurer  of  said  state,  and  shall  answer 
for  all  improper  appropriations,  waste,  embezzlements  or  de- 
struction of  said   moneys,  securities,  stock,  property,  docu- 
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ments,  instruments  of  writing,  papers  or  books,  which  shall 
be  done  or  committed  by  any  person  or  persons  to  be  by  him 
employed  in  said  office,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue." 

The  material  parts  of  the  breaches  assigned  are — 1.  That 
the  said  Sooy  did  not,  during  that  time,  or  at  any  time  since, 
deliver  the  said  moneys  so  by  him  received,  to  his  successor 
in  office,  but  kept,  withheld  and  retained  said  moneys;  and, 
2,  That  the  said  Sooy  did  not,  during  that  time,  well, 
honestly  and  f^iith fully  j)erform  all  the  duties  of  the  office  of 
treasurer  of  said  state,  but,  on  the  contrary,  embezzled  sai(t 
moneys,  and  applied  them  to  his  own  private  use. 

At  the  trial,  all  the  issues  in  the  record  were  found  in 
favor  of  the  state,  except  the  issue  of  j^erformance  of  the 
condition  and  payment.  On  these  last  issues  a  special  ver- 
dict was  found,  which  is  now  before  the  court  for  judgment 
thereon. 

At  the  time  of  the  making  and  deliv^ery  of  this  bond,  Sooy 
appeared  to  be  a  defaulter  in  the  sum  of  $68,321  24  for  divi- 
dends due  the  state  on  its  stock  of  the  United  Railway  and 
Canal  Company,  and  taxes  due  from  said  company  in  lieu  of 
transit  duties,  which  he  had  before  that  time  received  and 
withheld,  embezzled  or  applied  to  his  own  use. 

After  the  delivery  of  this  bond,  Sooy  received  from  the 
same  source  the  sum  of  $130,437.90.  Of  this  sum,  he  failed 
to  enter  upon  the  books  of  his  office  the  sum  of  $18,061.58, 
making  the  gross  amount  of  his  defalcations,  on  the  1st  of 
September,  1875,  apparently  the  sum  of  $87,382.78.  A  sub- 
sequent examination  of  the  books  of  the  Union  Bank  of 
Mount  Holly,  disclosed  a  deposit  by  Sooy,  to  the  credit  of  the 
state,  of  $28,321.22,  which  did  not  appear  on  the  books  of 
the  treasurer.  Of  this  sum,  $18,321.22  were  dejwsited  before 
the  24th  of  March,  1875,  being  the  proceeds  of  prior  collec- 
tions, and  $10,000,  a  deposit  of  June  25th,  1875,  which  is  one 
of  the  sums  applied  to  the  tax  due  for  the  quarter  ending 
March  31st,  1875.  By  this  discovery,  the  actual  defalcation 
of  Sooy,  while  in  office,  was  reduced  to  the  sum  of  $59,061.56. 
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On  the  2d  of  September,  1875,  Sooy  gave  to  the  attorney- 
general  a  draft  on  the  said  bank  for  $14,944.92.  The  fund 
out  of  whicli  this  draft  was  paid,  did  not  appear  on  the  books 
of  the  bank  as  a  credit  to  the  state,  bnt  appeared  on  said  books 
to  be  the  property  of  the  bank,  and  had  stood  in  that  shape 
since  January,  1874.  It  was  either  the  proceeds  of  collec- 
tions before  January,  1874,  or  the  j)rivate  moneys  of  Sooy. 
By  this  means,  the  loss  of  the  state,  from  the  official  malver- 
sation of  Sooy,  was  reduced  to  the  sura  of  $44,116.64. 

Under  the  circumstances  of  this  case,  the  defendants  can- 
not be  allowed  a  credit  of  any  j)art  of  either  of  these  sums  of 
$28,321.22,  or  $14,944.92,  on  the  $18,061.58,  which  was  a 
defalcation  out  and  out.  They  must  be  ap|)lied  as  a  credit, 
generally,  on  the  account,  as  a  payment  of  the  earlier  items, 
and  in  reduction  of  the  amount  of  the  defalcation.  In  this 
wav  the  defendants  obtain  all  the  benefit  of  tiie  above-men- 
tioned sums  they  are  legally  entitled  to. 

The  judgment,  therefore,  must  be  entered  for  $18,061.58, 
or  $44,116.64. 

The  defendants  contend  that,  as  sureties,  they  are  not  liable 
for  tlie  prior  defalcations  of  their  jn'incipal,  aud  that  moneys 
received  by  him  and  paid  over  to  the  state,  during  the' con- 
tinuance of  their  suretyshij),  must,  under  all  circumstances, 
l)e  applied  to  tlie  discharge  of  their  obligation. 

44ie  determination  of  the  soundness  of  these  two  proposi- 
tions, and  of  their  applicability  to  the  present  case,  will  de- 
termine for  which  of  these  suuis  judgment  should  be  awarded. 

It  is  conceded  that  sureties  on  an  official  bond  are  not 
liable  for  the  prior  defalcations  of  their  principal.  They  are 
answerable  for  moneys  received  by  him  of  his  predecessor,  or  ■ 
previously  collected  by  him,  if  such  moneys  were  actually  in 
hand  at  the.  time  of  the  giving  of  the  bond;  but  they  are  not 
liable  for  past  derelictions  of  duty,  unless  the  bond  be  retro- 
spective in  its  language.  Farrar  v.  Broicn,  5  Pet.  373 ; 
Broome  v.  United  States,  15  Hoiv.  143;  Hassell  v.  Long,  2  M. 
&  8.  363;  Freeholders  of  Warren  v.  Wl/son,  1  Harr.  110; 
Patterson  ads.  Inhabitants  of  Freehold,  9  Vroom  256. 
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But  this  principle  is  in  no  wise  in  controversy  in  this  case. 
The  special  verdict  finds  that  after  the  Sth  of  April,  1875, 
Sooy  received  $130,437.90,  at  the  times  and  in  tiie  amounts 
specified  as  follows  : 
April  24th,  1875,  check  for    .       .  $2,000  00 

«     27th,     "  "        .       .       21,000  00 


Being  balance  of  monthly  dues  of  April,     .     .     $23,000  00 

April  27th,  1875,  check  in  payment  for  said 

tax  for  the  month  of  March,  1875,       .          .        24,844  08 

May  7th,  check  for  .  .  .  §1,500  00 
"  19th  "  .  .  .  .  1,500  00 
''     28th       "  ...        1,500  00 

June  10th,  "  .  .  .  .  1,500  00 
"      24th,      "  ...        8,000  00 

"      24th,      "...  10,000  00 

"     24th,      "  ...  844  08 


Being  for  taxes  due  and  to  become  due,  for  the 

month  of  May,  1875,         ....         24,844  08 

June  24th,  "as  and  for  taxes  due  or  to  become 

due  for  the  month  of  June,  1875,"     .  .  24,844  08 

July  8th,  .  .  .  .  .  $2,000  00 
"     19th         ....        20,000  00 


Being  in  payment  of  the  tax  for  the  month   of 

July, 22,000  00 

July    19th,  "for  quarterly  dividend,  due  July 

1st,  1875," '  7,217  50 

August  14th,  "in  payment  of  tax  due  for  July, 

1875,"       .         .   '      .         .         .         .       \  2,844  08 

In  the  books  kept  in  the  treasurer's  office,  in  compliance 
with  the  statute,  and  which  it  was  the  duty  of  Sooy  to  keep, 
these  moneys  were,  in  i)art,  misappropriated,  as  follows :  Of 
the  receipts  "of  monthly  dues  for  April,  1875,"  §21,844.08 
were  applied  to  the  tax  for  the  quarter  ending  March  31st, 
1875.     Of  the  receipts  for  the  tax  for  the  month  of  March, 
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1875,  ^18,633.04  were  applied  to  the  tax  for  the  quarter 
ending  December  31st,  1874,  which  tax  had  been  received 
by  him  of  the  company  before  the  receipt  of  the  last-named- 
moneys.  Of  the  several  sums  received  "for  taxes  due  and 
to  become  due"  for  May  and  June,  the  sums  of  $8000,. 
$10,000,  and  $24,844.08,  were  applied  to  the  tax  due  for  the 
quarter  ending  March  31st,  1875,  which  tax  had  been  paid 
to  him  by  the  company  before  the  1st  of  May,  1875.  And  of 
the  moneys  received  in  July,  for  taxes  due  in  July,  the  sum 
of  $3633.04  was  applied  as  the  balance  of  tax  due  for  the 
quarter  ending  March  31st,  1875.  Of  the  moneys  received 
after  April  8th,  1875,  for  taxes  and  dividends  due  the  state 
after  that  date,  the  amount  so  applied  in  satisfaction  of  divi- 
dends and  taxes  due,  and.  in  fact,  received  by  the  treasurer 
prior  to  that  date,  was  $68,321.20. 

That  these  moneys  were  applied  by  Sooy  to  the  payment, 
of  the  amount  due  from  him  to  the  state  for  taxes  due  in 
December  and  March  previously,  is  ap})arent  from  the  char- 
acter of  the  transaction.  By  statute,  the  treasurer  is  required 
"  to  state,  in  books,  the  accounts  of  moneys  which  he  shall 
receive  for  taxes,  *  *  or  on  any  other  account  for  or  in 
behalf  of  the  state,  *  *  in  such  a  manner  that  the  net 
produce  of  the  whole  revenue,  as  well  as  every  branch  there- 
of, may  distinctly  appear,  {Nix.  Dig.  998,  §  7);  and,  forthwith,, 
upon  the  receipt  of  interest  or  other  moneys  belonging  to  the 
state,  *  *  to  report  the  same  to  the  comptroller  for  audit 
and  registry,  before  any  acquittance  or  discharge  is  given 
therefor."  Nix.  Big.  1005,  §  55.  And  it  is  made  the  duty 
of  the  comptroller  "  to  supervise  the  collection  of  the  reve- 
nue, and  to  take  general  charge  of  all  the  rights,  interests,, 
and  property  of  the  state.     Nix.  Dig.  1003,  §  38. 

The  object  of  these  provisions  was  to  provide  for  an  official 
record  in  the  treasurer's  office,  not  only  of  the  moneys  re- 
ceived, but  also  of  the  sources  from  which  they  were  derived, 
and  the  demands  due  the  state,  to  which  they  should  be 
applied,  and  to  obtain  from  the  report  of  the  treasurer  to  the 
comptroller,  a  similar  record  in  the  comptroller's  office,  as  a 


NOVEMBER  TERM,  1877.  545 

State  V.  Sooy. 

verification  of  the  transactions  in  the  treasurer's  office,  and  to 
enable  the  comptroller  to  supervise  the  collection  of  the 
public  revenues.  The  appropriation  of  these  moneys  to  the 
dividends  and  taxes  due  in  December  and  March,  was  not 
only  entered  in  the  books  in  the  treasurer's  office,  but  was 
also  reported  from  time  to  time,  as  the  moneys  were  received, 
to  the  comptroller,  and  corresponding  entries  thereof  made 
by  him  from  such  reports. 

Independently  of  the  annual  accounting  to  the  legislature, 
the  only  supervisory  authority  over  the  treasurer  is  the 
comptroller,  to  whom  he  is  required  to  report  his  receipts  for 
audit  and  registry,  before  any  acquittance  or  discharge  is 
given.  These  reports  are  an  accounting  by  the  treasurer 
witli  the  comptroller,  as  the  auditing  officer  of  the  state. 
Such  reports,  when  approved  by  the  comptroller,  must,  as 
applications  of  moneys  received,  be  regarded  as  official  acts 
of  such  a  nature  as  not  to  be  gainsay ed. 

The  contention  of  the  defendants  is,  that  they  cannot  be 
prejudiced  by  the  appropriation  of  these  moneys  by  Sooy  to 
the  payment  of  taxes  received  by  him  before  their  bond  was 
given,  and  that  the  moneys  having  in  fact  gone  into  the  pub- 
lic treasury,  must  be  applied  to  the  account  on  which  they 
were  received. 

At  the  time  of  the  application  of  moneys  received  after 
the  8th  of  April,  1875,  Sooy  was  indebted  to  the  state  in  the 
amounts  so  applied,  for  taxes  and  dividends  received  in  De- 
•cember,  1874,  and  after  that  date.  He  became  a  debtor  to 
the  state  for  taxes  and  dividends  received  after  the  defend- 
ants' contract  of  suretyship.  The  appropriation  of  payments 
under  such  circumstances  is  regulated  by  a  rule  of  law, 
'svhich,  as  a  general  rule,  must  be  regarded  as  completely 
settled.  In  the  first  instance,  the  right  to  direct  to  what  par- 
ticular debt  the  payment  shall  be  applied,  is  with  the  debtor. 
If  he  gives  no  directions,  the  creditor  may  make  the  appro- 
priation himself,  and  in  the  absence  of  all  indications  of  the 
will  or  intention  of  the  parties,  the  law  will  apply  the  pay- 
ment according  to  its  own  notion   of  the  intrinsic  justice  of 
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the  case.  White  v.  TrunibiiU,  3  Green  314;  Olirer  v.  Phelps^. 
Spenc.  180;  TerJmne  v.  Colton,  1  Beas.  312;  1  Am.  Lead. 
Cases  339.  As  a  general  rule,  this  right  of  appropriation  hy 
the  parties  is  unlimited  and  unqualified.  It  is  not  taken 
away  or  impaired  by  the  eflPect  of  the  appropriation  on  the 
rights  of  third  persons.  Edwards  v.  Derriekson,  4  Didcher 
39-67.  It  is  only  when  the  court  is  called  upon  to  make  the 
appropriation,  in  the  absence  of  an  appropriation  by  the  par- 
ties, that  the  equities  of  third  persons  will  be  allowed  any 
influence.  Highly  favored  as  sureties  are  in  the  law,  their 
equities  are  subordinated  to  the  legal  rights  of  the  debtor  to- 
direct  how  his  payments  shall  be  applied.  As  was  said  by 
Best,  C.  J.,  in  Williams  v.  Rawlinson,  10  Moore  371,  "  if  the 
principal  consented  to  such  an  approi)riation,  there  is  an  end 
of  the  question,  for  he  had  clearly  an  option  as  to  which  ac- 
count the  payment  should  be  applied  to,  and  he  alone  had  an 
unfettered  right  in  this  respect,  and  over  whicii  the  defendant, 
as  surety,  could  have  no  control,  unless  there  were  an  express 
or  distinct  agreement  entered  into  at  the  time  of  the  execution 
of  the  bond." 

It  is  insisted  that  sureties  on  an  official  bond  are  excepted 
out  of  the  operation  of  this  rule  of  law  ;  that  in  such  cases, 
neither  the  principal  nor  the  government  enjoys  this  right  of 
application  of  payments;  and  that  the  duty  of  making  such 
application  devolves  upon  the  court ;  and  that,  in  the  per- 
formance of  that  duty,  receipts  will  be  credited  on  the  ac- 
counts on  which  they  were  received  by  the  officer.  If  such 
an  exception  exists,  the  reasons  on  which  it  is  founded  are 
not  apparent,  especially  if  it  be  so  far-reaching  in  its  opera- 
tion  as  to  impose  a  loss  on  the  government,  arising  from  the 
misappropriation  of  public  moneys  by  the  officer  for  whose 
fidelity  the  sureties  have  undertaken.  It  furthermore  imposes 
a  duty  on  the  government  of  inquiring,  at  its  peril,  from 
■what  sources  moneys  remitted  by  its  officer  were  derived — a 
duty  which  does  not  devolve  upon  a  private  indivi«lual  hold- 
ing the  obligation  of  a  surety. 

Decisions  of  the  federal  courts  were  cited  to  support  this 
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defence.  United  States  v.  Januari/,  7  Cranch  572;  United 
States  V.  Gile,s,  9  Cramh  212;  United  States  v.  Eckford's 
Executors,  1  How.  250  ;  Bryan  v.  United  States,  1  Black/. 
140  ;  Postmaster  General  v.  Norvel,  Gilpin  106  ;  Myers  v. 
United  States,  I  McLean  493  ;  United  States  v.  Linn,  2 
JIcLean  501. 

United  States  v.  January,  as  explained  by  Judge  Story  in 
5  Mason  87,  w.,  only  decided  that  there  was  no  right  of  ap- 
propriation after  payments  liad  been  made  upon  general  ac- 
count. In  that  case,  it  appears  from  the  opinion  of  the  court, 
that  there  was  a  general  account  kept  with  the  officer,  and 
that  the  payments  were  "  indiscriminately  made."  In  United 
States  V.  Giles,  tlie  payment  was  made  by  the  officer  "  with- 
out declaring  what  particular  item  in  the  account  of  the 
United  States  against  him  should  thereby  be  discharged." 
The  court  say,  "  if  there  be  no  designation  how  a  sum  paid 
on  account  shall  be  credited,  and  there  be  sureties  for  part  of 
the  debt,  as  was  the  ease  iiere,  it  seems  reasonable  to  some  of 
the  judges  to  let  them  have  the  benefit  of  it  in  such  a  way  as 
to  exonerate  them."  "But,"  the  judge  continues,  "  this  is 
not  the  opinion  of  a  majority  of  the  judges  ;  they  think,  and 
such  is  the  decision  of  the  court,  that  the  United  States  have 
a  right  to  apply  these  payments  in  a  way  most  beneficial  to 
themselves."  In  that  case  the  bond  was  dated  the  9th  of 
January,  1801.  Giles  was  then  in  arrear  in  the  sum  of 
$3763.98,  for  moneys  collected  by  him  prior  to  that  date. 
He  became  further  in  arrear  in  the  sum  of  $1683.52,  for 
moneys  which  he  had  received  after  January  9th,  1801,  and 
before  March  27th,  1801,  when  he  was  removed  from  office. 
After  his  removal,  on  the  13th  of  April,  1803,  he  paid  to  the 
United  States  attorney  $6238.35.  Tiie  majority  of  the  court 
held  tliat  the  United  States  had  a  right  to  a|)ply  the  money 
paid  by  the  officer  upon  the  antecedent  defalcation,  so  as  not 
to  extinguish  the  sum  of.  $1683.52,  for  which  the  sureties 
Avere  accountable.  As  I  read  the  opinion  of  the  court,  it  does 
not,  either  in  its  circumstances,  or  in  the  reasoning  of  the 
court,  or  in  tlie  result,  sustain  the  views  of  the  defendants. 
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In  United  States  r.  Eckford's  Executors,  the  funds  which 
the  treasury  officers  liad  applied  to  a  prior  defalcation,  were 
received  by  the  officer  after  the  giving  of  the  official  bond  in 
question,  and  were  paid  over  to  the  government  "  without 
any  special  direction  as  to  their  application."  In  Bryan  v. 
United  States,  the  moneys  for  which  the  government  sought 
to  hold  the  sureties  liable,  had  been  remitted  to  their  princi- 
pal after  his  term  of  office  had  expired.  In  Postmaster- 
General  V.  Norvel,  which  was  a  charge  of  a  district  judge  to 
the  jury,  the  question,  as  propounded  by  the  judge,  was, 
"whether  the  gov^ernment,  for  whose  security  both  bonds 
were  given,  could  apply  moneys  collected  after  and  under 
the  second  bond,  and  on  the  responsibility  of  the  sureties  in 
the  second  bond,  to  the  payment  or  credit  of  the  balance  due 
on  moneys  collected,  and  which  ought  to  have  been  paid  by 
and  under  the  first  bond."  In  the  two  cases  cited  from 
McLean's  Reports,  the  question  was  solely  as  to  the  right  of 
the  government  to  apply  moneys  received  and  paid  over  by 
the  officer  in  the  regular  course  of  his  duties,  subsequent  to 
the  date  of  his  bond,  to  discharge  a  balance  due  from  him 
before  that  date.  The  ri^-ht  of  the  trovernmcnt  to  make  such 
application  was  denied. 

In  none  of  these  cases  was  the  power  of  the  officer  making 
remittances,  to  direct  how  the  moneys  remitted  should  be  ap- 
plied, under  consideration.  In  each  case  the  result  was  en- 
tirely consistent  with  the  existence  of  such  right  in  the  debtor. 
The  remittances  were  of  such  a  character  as  impliedly  to 
amount  to  an  appropriation  by  the  officer  to  a  specific  purpose, 
which  the  government  sought  to  defeat  by  diverting  the  funds 
to  another  purpose;  for  an  appropriation  of  a  payment  by 
the  debtor  need  not  be  expressed  in  terms.  It  may  be  infer- 
red, from  the  nature  of  the  transaction,  that  he  intended  its 
application  to  one  account  specifically.  PUmaii  on  Surety 
161.  A  remittance  by  an  officer  who,  during  his  term,  has 
given  a  new  bond,  with  new  sureties,  made  by  him  thereafter 
in  the  regular  course  of  business,  and  of  funds  collected  by 
him  in  his  official  capacity,  without  any  directions  how  the 
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money  shall  be  applied,  will  justify  such  an  inference.  Stone 
V.  Seymour,  15  Wend.  19.  In  United  States  v.  Eckford, 
Myers  v.  United  States,  and  United  States  v.  Linn,  it  ex- 
pressly appears  that  the  moneys  in  controversy  were  so  re- 
mitted by  the  officer  in  the  regular  course  of  his  duties,  and 
were  paid  over  without  any  special  direction  as  to  their  dispo- 
sition, and  it  must  be  assumed  that  in  the  other  cases  the 
remittances  were  of  the  same  nature;  for  the  right  of  the 
government  to  make  its  own  application  of  moneys  paid  by 
its  defaulting  officer,  out  of  his  own  funds,  in  default  of  an 
appropriation  by  him,  is  affirmed  in  United  States  i\  Giles, 
and  is  nowhere  denied.  Under  such  circumstances  it  may  be 
urged  with  a  great  show  of  reason,  that  the  officer  making  his 
remittances  regularly,  in  the  course  of  his  officnal  duties,  with- 
out doing  any  act  to  divert  tiie  funds  from  their  legitimate 
objects,  has  done  notliing  in  violation  of  his  duties  for  which 
his  sureties  should  be  held.  But  the  state  relies  on  no  such 
default  to  fix  the  liability  of  these  defendants.  The  proof  is, 
that  Sooy,  by  his  own  act,  diverted  the  funds  received  to  a 
purpose  for  which  they  were  not  received,  in  disregard  of  his 
official  duty.  The  cases  cited,  in  whatever  aspect  they  may 
be  presented,  do  not  touch  the  real  question  itivolved  in  this 
case. 

On  the  other  hand,  it  was  the  opinion  of  Mr.  Justice  Story, 
that  a  contest  between  two  sets  of  sureties  on  official  bonds 
made  to  the  government,  with  respect  to  the  application  of 
payments  by  their  common  principal,  was  to  be  decided  upon 
the  same  principles  that  govern  between  private  individuals. 
Postmaster  General  v.  Furber,  4  \fason  333.  This  opinion 
was  deliberately  formed  after  a  review  and  examination  of 
the  case  of  United  States  v.  January,  and  a  re-statement  of 
what  was  there  decided  by  the  Supreme  Court  of  the  United 
States,  and  was  repeated  in  the  subsequent  case  of  United 
States  V.  Wardioell,  5  Mason  82.  A  case  decided  in  New 
York,  reported  in  the  Supreme  Court,  under  the  nauie  of 
Seymour  v.  Van  Slyck,  8  Wend.  403,  and  in  the  Court  of 
Errors,  under  tiie  name  o^  Stone  v.  Seymour,  15   Wend.  19,  is 
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directly  in  point.  The  action  was  on  a  collector's  bond,  given 
by  Van  Slyck,  with  snreties,  and  dated  June  1st,  1825.  He 
was  a  defaulter  when  the  bond  was  made.  On  the  22d  of 
July,  1825,  he  made  a  remittance  of  $12,571.54.  Xo  express 
directions  were  given  by  him  as  to  its  application.  It  was 
credited  on  the  books  of  the  comptroller  on  the  general  ac- 
count, and  was  ap|)lied  as  a  credit  on  tolls  received  by  Van 
Slyck  in  the  month  of  May,  1825,  before  the  bond  in  question 
was  given.  The  sureties  contended  that  the  payment  should 
be  applied  towards  the  tolls  received  after  they  became  sureties, 
especially  as  the  payment  "was  made,  as  they  alleged,  out  of 
moneys  collected  for  tolls  after  they  became  sureties.  But 
the  court  denied  their  claim,  holding  (Sutherland,  J.,  deliver- 
ing the  opinion)  that  there  was  evidence  to  justify  the  jury  in 
finding  that  Van  Slyck  intended  this  payment  to  be  applied 
on  the  tolls  received  in  the  month  of  May,  and  independently 
of  that,  there  Avas  })roof  of  such  appropriation  by  the  state  at 
the  time  the  payment  was  received,  either  of  which  conclu- 
sions would  defeat  the  claim  of  the  sureties.  The  affirmance 
in  the  Court  of  Errors  was  on  the  groiuid  that  Van  Slyck  in- 
tended the  remittance  in  question  should  be  a})plied  to  the 
tolls  of  the  month  preceding  the  giving  of  the  bond.  This 
case  is  important  in  that,  both  in  the  Supreme  Court  and 
Court  of  Errors,  it  was  decided  that  payments  by  an  officer  of 
the  governmeut  might  be  applied,  as  against  his  sureties,  in 
extinguishment  of  defalcations  existing  previous  to  the  accru- 
ing of  the  liability  of  the  sureties,  although  the  payments  thus 
appropriated  arose  from  tolls  collected  after  their  liability  com- 
menced ;  and  that  where  there  are  several  sets  of  sureties, 
each  set  is  entitled  to  the  benefit  of  moneys  received  during 
their  respective  suretyships,  oidy  where  the  parties  have  not, 
either  expressly  or  by  a  necessary  implication,  made  an  appli- 
cation of  the  payments.  In  aS'^^^'  v.  Smith,  26  3Iissot()'i  226, 
in  an  action  on  the  official  bond  of  a  collector  who  had  served 
two  successive  terms,  with  different  sureties  on  his  official 
bonds,  and  who,  in  making  payments  to  the  county  treasurer, 
during  his  second  term,  appropriated  moneys  derived  from 
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the  revenues  of  the  second  term,  to  the  extinguishment  of 
liabilities  incurred  by  him  during  his  first  official  term,  it  was 
held  that  the  misapplication  was  binding  on  his  sureties,  if 
the  county  treasurer  received  the  money  in  good  faith.  In 
Inhabitants  of  Samhvich  v.  i^/.s7i  et  a/.,  2  Grat/  298,  the  action 
was  against  Fish,  a  collector  of  taxes,  as  princi|)al,  and  the 
other  defendants  as  sureties  on  his  official  bonds  for  the  years 
1847,  1848,  1849  and  1850.  The  payments  made  to  the 
town  by  the  collector,  during  these  four  years,  exceeded  the 
tax-bills  of  those  years.  Fish  had  been  collector  before  1847, 
and  the  practice  had  been  to  state  the  accounts  yearly,  and  to 
transfer  the  balance  to  the  new  account.  In  the  account  for 
1847,  a  balance  of  §4,942.58  was  transferred  from  the  ac- 
count for  the  previous  year,  wdiich  was  before  the  defendants 
became  sureties.  The  court  held  that  payments  made  during 
the  time  these  bonds  run,  should  be  applied  to  the  prior  in- 
debtedness of  the  collector,  though  such  application  imposed  a 
liability  upon  the  sureties  which  otherwise  would  not  exist, 
and  made  the  collector  in  arrear  for  those  years  during  which 
remittances  had  been  promptly  made. 

The  decisions  of  the  English  courts  are  to  the  same  effect. 
In  Attorney- General  v.,  Manderson,  12  Jur.  383,  the  suit  was 
against  the  defendant  as  surety  for  one  Grignon,  a  collector 
of  duties,  on  a  bond  dated  the  16th  of  May,  1842.  Grignon 
had  been  collector  for  the  preceding  years  of  18^8,  1839, 
1840,  and  1841,  and  was  in  default  for  the  years  1838,  1840, 
and  1841,  in  £4448  15x.  M.  On  the  23d  of  August,  1842, 
Grignon  transmitted  to  the  receiver-general  £5000,  which,  it 
was  proved,  had  been  collected  upon  the  assessment  rolls  of 
1842.  The  court  charged,  "  that  if  the  jury  was  satisfied 
that  the  sum  of  £5000  had  been  remitted  out  of  the  taxes 
for  1842,  and  that  Grignon  had  not  expressly  assented  to  the 
appropriation  of  that  amount  by- the  receiver-general  towards 
the  payment  of  the  arrears  of  1841,  they  should  find  for  the 
defendant."  On  appeal,  the  judgment  was  reversed,  for  eri'or 
in  the  charge,  the  court  holding  that  there  being  a  general 
right  of  a[)propriation  in  the  receiver-general,  he   had  a  right 
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to  appropriate  the  payment  to  any  item,  without  any  subse- 
quent assent  by  Griguon. 

The  most  recent  case  in  the  English  courts,  is  Gwt/mie  v. 
JBurnell,  in  the  House  of  Lords,  reported  in  7  CI.  &  Fin.  572. 
A  report  of  the  same  case  in  the  Exchequer  Chamber,  will 
be  found  in  2  Bing.  N.  C.  7,  and  in  the  Court  of  Common 
Pleas,  in  9  Bing.  544,  under  the  title  of  Collins  v.  Gwynne. 
The  action  was  in  debt,  on  a  bond,  entered  into  by  the 
■defendant  as  surety  for  one  Bigg,  a  collector  of  taxes  for  the 
year  1828,  ending  April  5th,  1829.  The  jury,  as  a  special 
verdict,  found  that  Bigg  had  paid  over  to  the  receiver-general 
all  the  sums  received  by  him  for  assessments  for  the  years 
1828-9,  but  that  he  did  not  pay  in  all  such  sums  to  the  service 
of  that  year,  the  sum  of  £2430,  only,  having  been  paid  by 
Bigg  to  the  service  of  that  year,  and  £6093,  the  residue  of 
the  sums  so  received,  having  been  expressly  paid  by  him  to 
the  service  of  former  years,  for  which  he  had  also  been  col- 
lector, but  the  defendant  liad  not  been  his  surety  during  those 
former  years.  The  case  was  heard  in  the  Common  Pleas,  on 
the  special  verdict,  before  a  full  court,  and  in  the  Exchequer 
Chamber  before  seven  judges.  In  the  House  of  Lords,  nine 
judges  attended,  and  delivered  opinions,  and  the  decision  was 
by  Lord  Brougham  and  Lord  Chancellor  Cottenham.  On 
the  point  for  whicli  this  case  is  cited,  tliere  was  a  concurrence 
of  all  the  judges,  comprising  almost  the  entire  judicial  force 
of  England.  The  argument  of  the  counsel  of  the  surety 
was,  that  enough  having  been  c(»llected  and  paid  in  by  Bigg, 
during  the  year,  to  exempt  the  surety  from  all  liability  in 
respect  of  his  bond.  Bigg  could  not,  by  paying  in,  nor 
could  the  commissioners,  by  receiving  payment  of  sums  col- 
lected .in  that  year,  but  assigned,  by  direction  of  Bigg,  to  the 
account  of  a-ditferent  year,  impose  upon  the  surety  a  liability 
which  he  had  never  undertaken  to  incur.  But  the  judgment 
of  the  courts  was,  that  the  breach  of  the  condition  of  the 
bond  was  complete,  and  the  surety  was  liable,  though  all  the 
moneys  collected  in  the  year  for  which  he  was  siu'ety,  were, 
in  fact,  paid  in,  if  any  part  of  them  was  appropriated  by  the 
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collector  and  received  by  the  commissioners,  in  satisfaction  of 
the  arrears  of  a  former  year,  and  that  an  action  would  lie 
against  the  surety  for  the  year  in  which  the  money  collected 
had  been  so  misappropriated.     7  CI.  &  Fin.  572. 

It  was  argued  that  the  decision  in  Gwynne  v.  Burnell  M^as 
not  applicable  to  this  case,  for  the  reason  that  the  condition 
of  the  bond  was  special,  and  different  from  the  condition  of 
the  defendant's  bond.  I  fail  to  see  the  force  of  this  argu- 
ment. The  condition  is  printed  on  page  590  of  the  report, 
in  CI.  &  Fin.  The  clause  chieflv  adverted  to  bv  the  iudo-es, 
in  their  opinions  was,  "that  he  should  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  receiver-general  of  the  taxes,  rates, 
and  duties  for  the  said  county  of  E.,  all  such  sum  and  sums 
of  money  as  shall  come  to  the  hands  of  A.  B.,  as  such  col- 
lector, upon  the  days  and  at  the  times  by  the  said  acts 
appointed  for  the  payment  thereof,  and  according  to  the  true 
intent  and  meaning  of  the  said  acts."  It  appeared  in  the 
case,  that  the  collector  did  pay  to  the  receiver-general  all 
sums  of  money  collected  by  him  for  that  year,  at  the  proper 
days  and  times  mentioned  in  the  condition,  and  appointed  by 
the  acts  of  parliament  for  the  payment  thereof.  The  breach 
relied  on  was,  that  he  applied  them  in  making  payments  in 
satisfaction  of  arrears  due  from  him  in  former  years,  instead 
of  paying  them  on  the  account  of  which  they  were  collected, 
as  he  should  have  done  in  the  performance  of  official  duty. 
Bearing  in  mind  that  the  subject  of  discussion  is  the  power 
of  a  collecting  officer  to  apply  the  proceeds  of  his  collections 
to  the  payment  of  former  arrears,  and  to  impose  a  liability 
on  his  sureties  for  a  deficiency  arising  from  such  wrongful 
appropriation,  this  case  is  a  direct  authority,  squarely  on  the 
matter  in  controversy.  Payment  in  extinguishment  of  former 
arrearages  was  declared,  by  the  judges,  to  be  as  much  a 
breach  of  duty  and  a  forfeiture  of  the  bond,  as  if  it  had 
been  made  "  to  pay  any  other  debt,  contracted  at  any  other 
time  or  in  any  other  manner,"  or  "on  any  private  account,  to 
the  receiver-general,  or  to  any  other  person,"  or  "  as  if  the 
money  had  been   lost  at  the  gaming  table."     Baron  Parke 
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said  that  the  conditiou  was  to  be  construed  precisely  as  if 
another  person  had  l)een  collector  for  the  former  year,  and 
that  the  payment  to  the  account  of  the  wrong  year  was,  in 
effect,  an  appropriation  of  the  money,  by  the  collector,  to  the 
payment  of  his  own  debt. 

The  condition  of  the  defendant's  bond  {^Inter  alia)  is,  that 
the  treasurer  shall  well,  honestly,  and  faithfully  perform  all 
the  duties  of  his  office.  Some  of  the  duties  of  the  office  are 
specifically  prescribed  by  statute ;  others  result  from  the 
nature  of  the  office  and  the  duties  incident  thereto.  The 
treasurer  is  alone  authorized  to  receive  the  moneys  due  the 
state,  and  he  is  the  sole  official  custodian  of  the  public  funds. 
As  treasurer,  he  is  under  a  duty  to  refrain  from  the  waste, 
embezzlement,  and  improper  appropriations  of  the  moneys  of 
the  state,  as  well  as  to  answer  for  the  waste,  embezzlement, 
and  improper  appropriation  by  those  employed  by  him,  and 
is  also  under  an  obligation  to  keep  the  public  moneys,  and 
deliver  to  his  successor  such  of  them  as  have  come  to  his 
hands,  and  have  not  been  drawn  from  the  treasury  in  the 
manner  and  with  the  vouchers  prescribed  by  law.  To  secure 
the  performance  of  these  duties,  the  particular  requirements 
of  the  statute,  with  resjiect  to  the  manner  in  which  the  trea- 
surer should  receive,  account  for,  and  keep  the  public  moneys, 
were  designed. 

The  conduct  of  Sooy,  throughout  the  whole  of  these  trans- 
actions, was  in  flagrant  disregard  of  his  official  duties.  The 
taxes  received  l)y  him  were  due  the  state  under  the  act  relat- 
ing to  transit  duties,  {Lairs,  1869,  p.  226,)  and  were  payable 
in  quarterly  payments,  on  the  last  days  of  March,  June, 
September,  and  December,  in  each  year,  and  should  have 
been  received  only  on  receipts  countersigned  by  the  comp- 
troller. Thev  were  received  by  Sooy  in  instalments,  in  antici- 
pation of  quarterly  payments  not  yet  matured,  and  without 
the  concurrence  of  the  comptroller.  The  moneys  received  in 
April,  May,  and  June,  and  described  as  the  taxes  due  for 
those  months,  were  received  in  anticipation  of  the  quar- 
terly instalment  to  become  payable  on  the  30th  of  June,  and 
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the  payments  of  July  8th  and  19th,  and  August  14th,  were 
received  on  account  of,  and  in  anticipation  of  the  tax  to 
become  due  on  the  30th  of  September.  These  sums  were 
received  at  times  not  contemplated  by  the  act  of  1869,  and 
without  the  voucher  prescribed  by  law.  The  entries  of  such 
receipts  in  the  official  books  of  the  treasurer,  which  he  was 
required  by  law  to  keep,  were  falsified,  and  such  false  entries 
were  reported  to  the  comptroller  for  audit  and  registry. 
These  moneys  he  used  for  the  payment  of  what  the  law 
regards  as  a  personal  debt;  and  wiien  he  is  called  upon  to 
pay  over  his  collections  to  his  successor,  he  is  unable  to 
respond.  If,  from  the  sum  of  all  these  misdeeds,  a  breach 
of  his  official  bond  is  not  made  apparent,  the  public  can 
place  little  reliance  on  tiie  security  taken  for  the  honest  and 
faithful  performance  of  official  duties. 

We  think  that  the  defendants,  as  sureties,  are  liable  for 
all  the  moneys  received  after  their  bond  was  given,  and  that 
they  cannot  relieve  themselves  from  this  liability  by  showing 
that  their  principal  used  such  moneys,  or  a  portion  thereof, 
to  satisfy  past  delinquencies  to  the  stiite.  To  permit  the  acts 
of  the  treasurer  in  that  respect,  to  have  the  effect  of  an  ex- 
oneration of  his  sureties  from  responsibility,  would,  under  the 
circumstances  of  this  case,  be  to  allow  them  to  make  a 
shield  and  defence  of  the  fraudulent  conduct  of  an  officer 
whose  honest  and  faithful  discharge  of  the  duties  of  his  office 
they  had  guaranteed. 

Judgment  should  be  entered  on  the  special  verdict,  in  favor 
of  the  state,  for  the  sum  of  $44,116.04:,  with  interest  from 
October  25th,  1875. 


THE  CITY  OF  ELIZABETH  v.  HILL. 

1.  Where  an  owner  of  lands  assessed  for  a  city  improvement,  has  paid 
the  amount  assessed,  and  the  assessment  is  afterwards  set  aside  on  cer- 
tiorari, he  may,  after  such  reversal,  and  demand  made,  recover  back 
the  amount  paid,  in  an  action  oi  assumpsit,  though  the  assessment  was 
voluntarily  paid. 
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Where  a  cause  is  tried  by  the  court,  without  a  jury,  its  findings  on 
questions  of  fact  are  not  reviewable  by  writ  of  error.  All  that  can  be 
reviewed  is  the  sufficiency  of  the  facts  found  to  support  the  judo;ment. 
The  effort  of  the  court  is  always  to  give  a  statute  a  prospective  effect 
only.  A  statute  will  be  construed  to  be  prospective  only,  unless  in 
cases  wliere  tliere  is  sometliing  on  the  face  of  the  enactment  putting  it 
beyond  doubt  that  the  legislature  meant  it  to  apply  retrospectively. 
The  fifth  section  of  the  supplement  to  the  charter  of  the  city  of  Eliza- 
beth, passed  March  17th,  1875,  applies  only  to  assessments  which 
have  been  set  aside  since  the  act  was  passed. 


On  error  to  the  Union  Circuit. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff  in  error,  R.  E.  Chetwood  and  B.  Wil- 
liamson. 

For  the  defendant,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff  was  the  owner  of  a  lot  situate  on 
Jefferson  avenue,  in  the  city  of  Elizabeth,  on  Avhich  an  assess- 
ment of  $1211.76  was  laid  by  the  city  for  paving  the  said 
avenue.  The  assessment  was  ratified  on  the  27th  of  April, 
1874.  On  the  14th  of  October,  1874,  the  plaintiff  paid  to 
the  city  the  assessment,  with  interest  thereon.  In  June,  1874, 
a  writ  of  certiorari  Avas  sued  out  by  the  owner  of  other  lands 
assessed,  which  removed  the  assessment  to  the  Supreme  Court^ 
and,  on  the  hearing,  the  whole  assessment  was  vacated  and  set 
aside.  The  plaintiff,  on  the  6th  of  May,  1875,  demanded  the 
return  of  the  money,  and  such  demand  not  having  been  com- 
plied with,  brought  suit  for  the  same  by  a  writ  returnable  the 
15th  of  IMay,  1875.  Judgment  having  been  given  in  his 
favor,  the  city  sued  out  this  writ  of  error. 

The  case  was  tried  before  the  court,  on  a  state  of  case  agreed 
on,  and  on  oral  testimony  touching  the  question,  whether  the 
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payment  of  the  assessment  by  the  plaintiff  was  a  vohnitary 
payment. 

The  judge  liaving  found,  as  a  question  of  fact,  that  the 
payment  was  a  compulsory  and  not  a  voluntaiy  payment,  his 
finding  is  not  subject  to  review  on  writ  of  error.  Where  a 
cause  is  tried  by  the  court,  without  a  jury,  its  findings,  on 
questions  of  fact,  are  not  reviewable  by  writ  of  error.  All 
that  can  be  reviewed  is  the  sufficiency  of  the  facts  found  to 
support  the  judgment.  Columbia  Delaicare  Bridge  Co.  v. 
Geisse,  9  Vroom  39 ;  .S'.  C,  Id.  580  ;  Ti/ng  v.  Grinnell,  92 
U.  S.  Rep.  (2  Otto)  467. 

But  waiving  the  question  as  to  the  conclusiveness  of  the 
findings  of  matters  of  fact  by  the  court,  and  assuming  that 
the  assessment  was  voluntarily  paid,  we  think  that  the  action 
may,  nevertheless,  be  maintained.  The  money  was  paid  on 
an  assessment  which,  at  the  time  of  the  payment,  was  a  sub- 
sisting assessment,  which,  until  reversed,  was  legally  binding 
«n  the  city,  and  the  satisfaction  of  which  operated  as  an  ex- 
tinguishment of  the  liability  of  the  plaintiff  to  contribute,  in 
respect  of  his  ownership  of  lands,  to  the  costs  of  the  improve- 
ment. But  on  the  reversal  of  the  assessment  in  the  proceed- 
ings on  certiorari,  the  situation  of  the  parties  was  completely 
changed.  The  plaintiff's  property  was  no  longer  discharged 
from  liability  to  a  new  assessment  for  the  expenses  of  the 
improvement.  The  city  has  so  regarded  it,  and  pending  this 
suit,  has  proceeded  to  make  an  assessment  de  novo,  in  which 
the  plaintiff's  property  is  included.  Under  such  circumstan- 
ces tiie  plaintiff  is  entitled  to  have  his  money  back,  and  to 
sue  for  it  as  for  money  paid  on  a  consideration  which  has 
failed.  The  case  is  like  that  of  a  reversal  of  a  judgment  on 
certiorari,  or  want  of  error.  A  defendant  who  has  paid  the 
judgment  before  reversal,  is  thereupon  entitled  to  have  re- 
stored what  he  has  paid.  He  may  have  it  back  by  an  order 
of  restitution,  if  it  appears  by  the  record,  or  otherwise,  that 
the  money  has  been  paid.  Arroivsmith  v.  Van  Arsdale,  1 
Zab.  471  ;  McChesney  v.  Rogers,  3  HaM.  272.  Or,  having 
made  demand,  he  may  sue  for  it,  in  indebitatus  assumpsit,  for 
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money  had  and  received.  Clarh  v.  Pinney,  6  Coir.  297 ; 
Sturges  v.  Allis,  10  WemJ.  354  ;  Maghee  v.  Kellogg,  24  Wend. 
32.  The  present  case  cannot  be  distinguished  from  Mayor  of 
Jersey  City  v.  Riher,  9  Vroom  225,  and  the  question  nmst  be 
regarded  as  res  adjudicata  in  this  court. 

After  the  reversal  of  the  original  assessment,  the  city  pro- 
ceeded to  make  a  new  assessment  for  the  same  improvement, 
and  assessed  on  the  plaintiff,  for  the  same  lands,  the  sum  of 
$1461.50,  which  last  assessment  was  not  ratified  until  Au- 
gust 16th,  1875 — after  this  suit  was  brought — and  then  was 
reconsidered,  and  is  still  pending  undetermined  before  the 
council.  The  fact  that  the  property  of  the  plaintiff,  after  the 
reversal,  was  still  liable  to  have  an  assessment  laid  on  it,  will 
not  bar  his  action.  In  Sturgis  r.  Allis,  on  the  judgment  of 
reversal,  a  venire  de  novo  was  awarded,  and  the  action  Avas 
still  pending.  But  the  court  held  that  the  pendency  of  the 
original  suit  was  not  a  bar  to  the  action  to  recover  back  the 
money  paid,  tliough  the  plaintiff  in  the  original  suit  might 
ultimately  prevail,  and  be  entitled  to  the  same  moneys. 

The  city  further  relied  on  the  fifth  section  of  a  supplement 
to  its  charter,  approved  March  17th,  1875,  [Laws,  \^lb,  p. 
291,)  which,  it  was  contended,  barred  an  action  to  recover 
back  the  money  paid  on  the  old  assessment  until  a  new  as- 
sessment should  be  made.  The  judge  held  that  this  act  did 
not  apply  to  assessments  which  had  been  set  aside  before  the 
act  was  passed,  and,  therefore,  was  not  applicable  to  this  case. 
We  think  this  construction  was  correct.  The  effort  of  the 
courts  is  always  to  give  statutes  a  prospective  effect  only, 
unless  the  language  is  so  clear  and  imperative  as  not  to  admit 
of  doubt.  Sedgw.  on  Stat.  Const.  164.  Nova  constitutio 
futuris  formam  imponere  debet,  non  prceteritis  is  a  maxim  of 
the  law.  Broom's  Leg.  Max.  28.  "The  principle,"  says 
Rolfe,  B.,  "is  one  of  such  obvious  convenience  and  justice, 
that  it  must  always  be  adhered  to  in  the  construction  of 
statutes,  unless  in  cases  where  there  is  something  on  the  face 
of  the  enactment  putting  it  beyond  doubt  that  the  legislature 
meant   it   to   apply   retrospectively."     Moon  v.   Diirden,  2 
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Excli.  33.  Especially  is  this  the  case  when  a  right  which 
has  become  vested,  as  the  right  of  the  plaintiff  to  have  re- 
stored what  he  had  paid  became  vested  on  the  entry  of  the 
judgment  setting  aside  the  assessment,  is  sought  to  be  taken 
aAvay  by  subsequent  legislation. 

Adopting  this  canon  of  construction,  it  is  obvious  that  a 
prospective  operation  only  must  be  given  to  the  act  in  ques- 
tion in  relation  to  the  matters  therein  which  are  involved  in 
this  case.  Its  language  is,  "  that  any  person  who  has  hereto- 
fore paid,  or  who  siiall  hereafter  pay,  any  assessment,  shall, 
in  case  such  assessment  shall  be  set  aside,  altered  or  reduced,'^ 
&c.  The  assessments  to  which  this  legislative  provision  is 
directed,  are  defined  therein  as  "  such  assessments  as  shall  be 
set  aside,"  clearly  expressing  the  legislative  intent  that  such 
assessments  only  should  be  embraced  as  should  be  vacated, 
altered  or  reduced  after  the  act  took  effect.  Such  was  the 
construction  put  upon  a  statute  very  similar  to  this  act  in  its 
purview  and  language,  in  Proprietors  of  Morris  Aqueduct  v. 
Jones,  7  Vrooin  206 ;  S.  C,  on  error,  8  Id.  556. 

The  judgnient  should  be  affirmed. 


PARET  V.  THE  CITY  OF  BAYONXE. 

1.  Tlie  attorney  of  a  corporation  may,  in  virtue  of  his  retainer,  consent 
to  a  reference  of  a  cause,  tiiough  he  had  no  authority  under  corporate 
seal  to  appear,  or  to  consent  to  a  reference. 

2.  A  municipal  corporation  has  power  to  submit  a  controversy  to  arbi- 
tration, and  its  attorney  may  consent  to  a  reference  for  it,  imless  it  be 
disabled  therefrom  expressly  by  some  provision  in  its  charter,  or  im- 
pliedly from  the  nature  of  the  subject  matter  in  controversy. 

3.  Where  the  charter  of  a  city  authorizes  the  taking  of  lands  for  public 
improvements,  and  provides  a  special  mode  of  ascertaining  the  value 
of  the  lands  taken,  and  damages,  by  commissioners  appointed  in  tlie 
manner  and  having  the  qualifications  prescribed  in  the  charter,  that 
method  of  ascertainment  is  exclusive.     The  officers  of  the  citv  cannot 
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make  a  %-alid  agreement  that  the  valuation  of  the  lands  and  damages 
shall  be  determined  by  a  submission  to  arl)itration.  Undi-r  sucli  cir- 
cumstances, the  attorney  of  tiie  city  cannot  consent  to  a  reference. 


In  ((.•<sumjjsit.  On  application  for  judgment  on  award  of 
referees,  and  counter  application  to  set  aside  the  award. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
Van  Syckel,  and  Scudder. 

For  the  jilaintiif,  Collins  &  C'orbin. 

For  the  defendant,  E.  A.  S.  Man. 

The  opinion  of  the  court  Avas  delivered  by 

Depue,  J,  An  action  pending  in  this  court,  brought  by 
Paret  against  the  city  of  Bayonne,  and  at  issue,  was  referred 
to  arbitrators,  by  agreement  of  the  attorneys  of  the  respect- 
ive parties.  The  reference  was  not  made  under  Section  201 
of  the  Practice  Act,  nor  was  it  a  submission  to  arbitration 
under  Section  1  of  the  Arbitration  Act.  Nix.  Dig.  30.  The 
reference  was  a  common  law  reference  of  a  ])ending  suit, 
such  as  is  regulated  by  the  third  section  of  the  act.  Nix. 
Dig.  31  ;  Rev.,  p.  34. 

It  will  be  assumed  tluit  the  attorney  of  a  corporation  may, 
in  virtue  of  his  retainer,  consent  to  a  reference  of  the  cause, 
tiiough  he  had  no  authority  under  seal  to  ap})ear,  or  to  con- 
sent to  a  reference,  and  that  after  award  made,  it  will  not  be 
set  aside  on  the  supposed  want  of  authority  in  the  attorney  to 
consent  to  the  submission.  Faviell  v.  Railway  Company,  2 
Exch.  344  ;  Alexandria  Coal  Company  v.  Sivann,  5  How.  83. 
As  a  rule  of  practice,  this  power  results  from  the  nature  of 
the  attorney's  employment.  It  will  also  be  assumed  that  a 
municipal  corporation  has  power  to  submit  a  controversy  to 
arbitration,  and  that  its  attorney  may  consent  to  a  reference 
for  it,  unless  it  be  disabled  therefrom  expressly  by  some  posi- 
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tive  provision  in  its  charter,  or  impliedly  from  the  nature  of 
the  subject  matter  in  controversy.  Div  v.  Dummerston,  19 
Vt.  262  ;  1  Dillon  on  Man.  Corp.,  §  398,  n.  Inasmuch  as  the 
powers  of  the  agent  cannot  exceed  those  of  his  principal, 
from  whom,  and  under  whom,  his  authority  is  derived,  the 
proper  inquiry  is  whether  the  corporation  had  ])0wer  to  con- 
sent to  the  disposition  of  the  subject  matter  of  this  suit  in 
the  manner  adopted. 

The  city,  by  its  charter,  was  authorized  to  take  lands  by 
condemnation  under  the  right  of  eminent  domain.  The  mode 
prescribed  for  appraising  the  value  of  lands  taken,  and  dam- 
ages, was  by  a  board  of  commissioners  of  assessments,  to  be 
ap])ointed  by  the  common  council,  whose  duty  it  was,  not 
only  to  appraise  the  value  of  tiie  lands  taken,  l)ut  also  to 
make  the  assessment  of  the  cost  of  the  improvements  upon 
property  benefited.     Laics,  1869,  j>.  371. 

For  the  opening  of  First  street,  the  city  took  certain  lands 
of  the  plaintiff.  On  the  11th  of  December,  1871,  the  com- 
missioners made  their  report  of  their  assessments,  in  which 
was  included  an  appraisement  in  favor  of  the  plaintiff,  of  the 
value  of  his  land  and  damages,  and  also  an  assessment  against 
him  for  benefits.  This  report  was  filed  on  the  30th  of  Janu- 
ary, 1872,  and  was  not  confirmed  by  the  common  council 
until  the  21st  of  May,  1872.  On  the  22d  of  March,  1872, 
and  before  the  apj)roval  of  said  report,  a  new  charter  of  the 
city  was  passed,  which  required  all  assessments  not  then  con- 
firmed, to  be  referred.  Laws,  1872,  p.  686.  On  a  certiorari 
prosecuted  by  the  plaintiff,  the  assessment  was,  on  the  21st  of 
March,  1876,  set  aside  by  the  Supreme  Court,  so  far  as  con- 
cerned tlie  plaintiff,  for  non-compliance  with  the  act  of  1872. 
This  vacation  of  the  re[)ort  of  the  commissioners  necessarily 
extended  to  the  entire  assessment,  as  it  concerned  the  plain- 
tiff, both  as  regards  the  appraisement  in  his  favor,  of  his 
damages,  and  the  assessment  against  him  for  benefits.  There- 
upon, this  action  was  brought. 

The  propriety  of  the  suit  was  sought  to  bo  vindicated  on 
the  ground  that  the  charter  provided  no  adequate  remedy  for 
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the  recovery  of  compensation  for  lands  taken,  inasmuch  as 
in  the  proceedings  for  ascertaining  the  value  of  the  land  and 
damages,  the  city  was  required  to  take  the  "  initiative."  The 
cases  of  Reock  v.  Mayor  of  Nncurh,  4  Vroorii  129,  and  Wheeler 
V.  Essex  Road  Board,  ante  p.  291,  have  set  that  question  at 
rest.  The  remedy  of  the  party  aggrieved,  for  the  failure  to 
put  in  motion  the  statutory  procedure,  is  by  mandamus. 

But  the  constitutionality  of  the  city  charter  is  not  in  issue 
in  this  case.  If  the  plaintiff  desired  to  put  the  constitution- 
ality of  the  act  of  incorporation  under  discussion,  he  should 
have  sued  in  trespass  or  case,  in  tort,  for  an  illegal  entry  on 
his  lands,  and  the  charter,  being  pleaded  as  a  justification,  its 
validity,  under  constitutional  provisions,  would  have  been  pre- 
sented. Instead  of  pursuing  that  remedy,  the  plaintiff  sues 
in  assnmjmt,  and  counts  upon  an  obligation  to  pay,  arising 
upon  contract.  He  declares  that,  whereas  '*  the  defendants, 
by  their  ordinance,  entitled  'An  ordinance  to  open,  regulate, 
and  grade  First  street,  between  Avenue  O  and  Ingham 
avenue,'  opened  said  street,  and  took  certain  lands  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  $6000,  in  said 
city,  for  the  purpose  of  said  street,  and  then  and  there  went 
into  possession,  and  devoted  the  same  to  public  use,  and  still 
retain  possession  of  the  same,  and  thereby  greatly  im])aired 
the  value  of  certain  adjoining  lands  and  premises  of  the 
plaintiff,  whereby  the  defendants  became  liable  to  pay  to  the 
plaintiff  the  amount  of  the  value  of  said  lands  and  of  the 
said  damages,  to  wit,  the  sum  of  $6000,  and,  being  so  liable, 
then  and  there  promised  to  pay  to  the  plaintiff  the  said  sum 
of  $6000  when  they  should  be  thereunto  afterwards  re- 
quested." In  this  form  of  action,  and  under  this  declaration, 
the  legality  of  the  appropriation  of  the  plaintiff's  lands  is 
admitted.  He  puts  his  right  to  recover  on  the  question 
whether,  from  the  facts  stated,  a  contract  on  the  part  of  the 
city  to  pay  what  a  jury  should  find  the  lands  to  be  reasona- 
bly worth,  is  a  legal  conclusion. 

It  is  manifest  from  the  declaration,  as  well  as  from  the 
terras  of  the  agreement  of  reference,  and  from  the  awar<l, 
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that  what  the  parties  proposed  was  nothing  more  nor  less 
than  to  obtain  an  appraisement  of  the  plaintiff's  lands  in  a 
way  and  by  a  tribunal  different  from  that  prescribed  in  the 
city  charter. 

The  agreement  of  reference  recites  that  the  suit  is  brought 
for  the  recovery  of  the  value  of  the  plaintiff's  lands  taken, 
and  the  damages,  and  stipulates  that  the  question  of  such 
value  and  damages  shall  be  referred  to  T.  Y.  B,  and  I.  C, 
as  arbitrators ;  that  the  arbitrators  shall  "estimate  the  dam- 
ages sustained  for  taking  the  sea-wall  on  said  lands,  and  for 
the  building  taken,  and  shall  estimate  the  damages  to  that 
portion  of  the  building  and  sea-wall  not  taken,  which  natu- 
rally results  from  the  taking  and  removal  of  the  portions 
included  in  the  lines  of  the  street  as  opened." 

It  furtiier  provides  that  the  assessments  made  by  the  com- 
missioners of  assessment,  and  confirmed  May  21st,  1872,  be 
accepted  as  correct,  except  as  to  value  of  land  and  property 
taken  whereon  plaintiff's  sea-wall  and  stable  were  constructed, 
and  except  as  to  damages  to  the  stable  and  sea  wall,  and  to 
the  lots  lying  between  the  street  as  opened  and  tiie  Kill  von 
Kull,  resulting  from  said  opening,  and  the  taking  of  ])roperty, 
which  shall  be  corrected  ;  and  that  the  "amounts  fixed  by  the 
arbitrators  shall  be  substituted  for  the  amounts  awarded  in 
the  assessment  which  was  confirmed  and  set  aside,  and  the 
balance  which  shall  then  appear  to  be  due  to  plaintiff  upon 
the  whole  assessment  thus  amended,  shall  be  the  amount  which 
he  shall  be  entitled  to  receive,  and  the  plaintiff  shall  be  enti- 
tled to  judgment  therefor,  with  interest." 

The  arbitrators,  in  their  award,  appraised  the  damages  to 
the  stable,  carriage  house  and  sea-wall  at  $1804,  and  the 
value  of  the  lands  taken  at  $3264.75,  instead  of  the  respec- 
tive sums  of  §210  and  §2176.50,  as  assessed  by  the  commis- 
sioners. They  also  approve  of  the  correctness  of  the  original 
assessment  in  all  other  particulars,  except  as  to  certain  desig- 
nated lots  named  in  the  assessment,  which  they  find  were  not 
owned  by  the  plaintiff. 

The  charter  of  the  city  having  provided  a  specific  mode  of 
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ascertaining  the  value  of  tiie  lands  and  damages,  that  method 
of  ascertainment  is  exclusive.  An  assessment  in  tlie  manner^ 
and  by  the  tribunal  prescribed,  is  the  only  foundation  of  a 
legal  liability  on  tiie  part  of  the  city.  1  Dillon  on  Mun.  Corp.^ 
§  784 ;  City  of  Boston  v.  Shaw,  1  lletc.  130 ;  Reock  v.  Mayor 
of  Neioark,  4  Vroom  129. 

Nor  was  it  competent  for  the  officers  of  the  corporation  to 
consent  that  an  appraisement  of  damages  should  be  made  in  a 
manner  and  by  a  proceeding  different  from  that  established 
by  the  charter.  The  officers  of  a  corporation  are  agents,  with 
only  special  powers  such  as  are  delegated  to  them  by  the  act 
of  incorporation,  or  such  as  are  necessarily  implied  from  the 
powers  delegated.  In  making  public  improvements,  at  the 
expense  and  for  the  benefit  of  the  owners  of  adjacent  })roperty, 
they  are  regarded  as  the  agents  of  the  individuals  who,  as 
owners  of  property  benefited,  may  be  called  upon  to  contri- 
bute for  the  costs  and  expenses.  Bond  v.  Netixirl-,  4  C  J^. 
Gh^een  376  ;  iSchuin  v.  Sey)iiour,  9  /(/.  143.  In  the  perform- 
ance of  those  functions  they  are  required  to  conform  strictly 
to  the  method  of  procedure  prescribed.  Nowhere  have  the 
principles  on  which  these  doctrines  rest  been  more  frequently 
enunciated,  or  strictly  enforced,  than  by  the  courts  of  this 
state.  Can-on  v.  Martin,  2  Dutclier  594 ;  Kearney  v.  An- 
drews, 2  Stockt.  70;  State  v.  City  of  Hudson,  5  Butcher  104; 
Hohoken  v.  Harrison,  1  Vroom  73 ;  State,  Cochrane,  pros.y 
V.  Garrabrandt,  3  Vroom  444 ;  State,  Hohoken  Land  and 
Imp.  Co.,  pros.,  V.  Hohoken,  6  Vroom  205;  Staie,  Sto7-y,  pros.y 
V.  Bayonne,  6  Vroom  335 ;  State,  Wilkinson,  pros.,  v.  Inhab- 
itants of  Irenton,  7  Vrooin  499 ;  Stcde,  Chamberlain,  pros.,. 
V.  Hohoken,  9  Vroom  110. 

The  common  council,  not  having  the  power  to  consent  that 
the  amount  of  the  plaintiif 's  com[)ensation  should  be  deter- 
mined in  this  manner,  the  consent  of  its  attorney  was  a  nullity. 

The  application  to  order  judgment  on  the  award  is  denied  ; 
but  inasmuch  as  the  suggestion  of  this  course  seems  to  have 
come  from  the  defendants,  no  costs  will  be  allowed. 
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EMMA  L.  STANLEY  AND  HER  HUSBAND  v.  JOHN  F.  CHAM- 
BERLIN. 

1.  Notice  to  the  agent  is  notice  to  tlie  principal,  if  tlie  agent  comes  to  the 
knowledge  of  the  fact  wiilie  he  is  acting  for  the  principal,  in  the  course 
of  the  very  transaction  whicii  becomes  the  subject  of  the  suit.  Such 
knowledge  of  the  agent  is  imputed  to  the  principal  for  tlie  benefit  of 
an  innocent  tliird  party  who  has  dealt  with  tlie  agent  in  good  faith. 

2.  The  law  will  not  impute  turpitude  to  a  principal  by  charging  him 
with  constructive  notice,  when  he  had  no  actual  knowledge,  for  the 
benefit  of  one  wiio  sets  up  his  own  wrongful  act  in  liis  defence.' 

3.  An  agent  rented  premises  to  the  defendant,  knowing  tiiat  he  intended 
to  use  them  for  gaming  purposes ;  held,  that  the  principal,  wiio  had  no 
actual  knowledge  of  sucli  intended  unlawful  use,  could  disown  the 
agent's  contract,  and  recover,  on  a  qu.anluin,  rulebat,  for  tlie  use  of  her 
premises. 


In  error  to  the  Monmotith  Circuit. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Xan  Syckel  and  Knapp. 

For  the  phiintiffis,   IF.  //.  Li/on  and  I.  W.  Scudder. 

For  the  defendant,  Cliaiies  Haight. 

Tlie  opinion  of  the  court  M'as  delivered  by 

Van  Syckel,  J.  This  is  a  suit  for  a  balance  of  rent 
claimed  to  be  due  to  the  plaintiffs  from  the  defendant,  Cham- 
berlin, for  a  house  in  New  York  city. 

The  case  turns  upon  the  correctness  of  the  instruction  given 
by  the  judge  to  the  jury,  to  the  effect  that  if  the  agent  of  the 
plaintiff,  when  he  rented  the  j)remisesto  the  defendant,  Cham- 
berlin, knew  that  they  were  to  l)c  used  for  an  illegal  purpose, 
the  plaintiff  herself  is  chargeable  witli  the  knowledge  which 
her  agent  had,  although  such  knowledge  was  not,  in  fact, 
communicated  to  her.  In  discussing  this  question,  it  must  be 
assumed  that  the  only  authority  to  the  agent  was  to  let  the 
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premises.  This  would  not,  per  se,  authorize  an  illegal  letting. 
'J'he  agent  being  employed  to  do  a  legal  act,  there  can  be  no 
implication  that  he  was  empowered,  on  behalf  of  his  principal, 
to  do  anything  prohil)ited  by  law. 

Unless,  therefore,  the  principal  can  be  charged  with  con-  ' 
struct! ve  notice,  the  notice  which  her  agent  had,  she  may  dis- 
own the  illegal  contract. 

Persons  dealing  with  the  agent  are,  for  most  purposes,  re- 
garded as  dealing  with  the  principal,  and,  therefore,  the  cases, 
with  great  uniformity,  hold  that  the  knowledge  of  the  agent 
is  the  knowledge  of  the  principal,  and  that  the  principal  must 
be  charged  with  a  knowledge  of  such  facts  as  are  communi- 
cated to  the  agent  in  the  particular  employment  which  has 
been  committed  to  him.  The  following  authorities  are  refer- 
red to:  Story  on  Agency  148,  and  notes;  Dunhij^'s  Paley^s 
Agency  262,  (ind  notes  ;  Cornfoot  v.  Fowhe,  6  M.  &  W.  358 ; 
Cooper  V.  SJade,  6  H.  of  L.  Cas.  793. 

The  general  rule  is  undisputed,  that  notice  to  the  agent  is 
notice  to  the  principal,  if  the  agent  comes  to  the  knowledge 
of  the  fact  while  he  is  acting  for  the  j)rinci[)al,  in  the  course 
of  the  very  transaction  which  becomes  the  subject  of  the  suit, 
for,  upon  general  principles  of  policy,  it  must  be  taken  for 
granted  that  the  principal  knows  whatever  the  agent  knows, 
since  it  would  be  a  breach  of  trust  in  the  latter  not  to  com- 
municate his  knowledge  to  the  former.  There  is  no  difference 
between  personal  and  constructive  notice,  except  in  resjiect  to 
the  guilt,  for  if  there  were,  it  would  enable  the  principal  to 
avoid  notice  in  every  case,  by  employing  an  agent.  Bank  of 
United  States  v.  Daris,  2  Hill  451. 

The  Court  of  Exchequer  Chamber,  in  Dresser  v.  Norwood, 
10  Jnr.  [N.  S.)  851,  June,  1804,  by  a  unanimous  decision, 
reversed  the  .Court  of  Common  Pleas,  and  iield  the  advanced 
doctrine,  that  the  princii)al  was  affected  by  the  knowledge  of 
the  agent,  acquired  in  other  transactions  than  those  belonging 
to  his  agency. 

The  extent,  however,  to  which  this  doctrine  of  constructive 
notice  should  be  carried  will  not  be  considered,  for  I  appre- 
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hend  that  a  consideration  of  the  reason  upon  which  the  rule 
rests,  that  the  principal  is  chargeable  with  the  deceit,  and 
with  the  knowledge  of  his  agent,  will  show  that  it  is  not  ap- 
plicable to  the  case  in  hand. 

In  Hern  v.  JSIichoh,  1  Sulk.  289,  where  a  merchant  em- 
ployed a  factor  to  sell  silk  for  him,  and  the  factor  fraudu- 
lently sold  one  sort  of  silk  for  another,  and  the  doubt  was 
whether  this  deceit  could  charge  the  merchant,  Chief  Justice 
Holt  was  of  opinion  "  that  the  merciiant  was  answerable  for 
the  deceit  of  his  factor,  though  not  Griminaliter,  yet  civiliter  ; 
for,  seeing  that  somebody  must  be  a  loser  by  this  deceit,  it  is 
more  reasonable  that  he  that  employs  the  deceiver  should  be 
a  loser  than  a  stranger."  The  principal  and  his  agent  are, 
for  this  purpose,  completely  identified. 

And  in  Story  on  Agency  it  is  said  that  good  faith  requires 
that  the  principal  should  be  held  bound  by  the  acts  of  the 
agent,  within  the  scope  of  his  general  authority,  for  he  has 
held  him  out  to  the  public  as  competent  to  do  the  acts,  and  to 
bind  him  thereby. 

The  maxim  of  natural  justice  here  applies  with  its  full 
force,  tiiat  he  who,  without  intentional  fraud,  has  enabled  any 
person  to  do  an  act  which  is  injurious  to  himself  or  another 
innocent  party,  shall  sutfer  the  injury  rather  than  the  inno- 
cent party,  who  has  placed  confidence  in  him.  Where  one  of 
two  persons  must  suffer  by  the  act  of  a  third  person,  he  who 
has  held  that  person  out  as  worthy  of  trust  and  confidence, 
and  having  authority  in  that  matter,  shall  be  bound  by  it. 
This  is  unquestionably  the  ground  upon  which  the  principal 
is  made  amenable  for  the  conduct  of  his  agent. 

In  every  case  to  which  ray  attention  has  been  called,  where 
the  doctrine  of  constructive  notice  is  maintained,  the  knowl- 
edge of  the  agent  has  been  imputed  to  the  principal  for  the 
benefit  of  a  third  party,  who  has  dealt  with  the  agent  in  good 
faith. 

In  such  cases,  it  is  well  settled  that,  as  between  two  inno- 
cent parties,  public  policy  requires  that  the  principal  must 
bear  the  loss  occasioned  by  the  act  of  his  servant. 
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Is  the  defendant,  Chamberlin,  in  a  position  which  entitles 
him  to  invoke,  in  aid  of  his  defence,  this  rule  of  law? 

If  an  action  would  lie  against  the  plaintitf  in  this  case,  by 
the  owner  of  the  adjacent  premises,  for  the  injury  thereto  oc- 
casioned by  the  nnlawful  use  of  the  plaintiff's  premises,  in 
such  suit  the  extent  to  which  the  doctrine  of  constructive 
notice  should  be  carried  would  be  necessarily  involved.  But 
in  this  case  the  defendant,  who  has  violated  the  law  by  ap- 
propriating the  plaintiff's  premises  to  a  base  purpose,  without 
her  actual  knowledge  or  consent,  seeks  to  set  up  his  own  tur- 
pitude in  discharge  of  his  liability  for  the  rent.  There  is  no 
pretence  in  this  case  that  there  was  an  express  contract  that 
the  house  might  be  used  for  gaming  purposes  ;  the  allegation 
is,  that  the  agent  knew  that  the  defendant  intended  so  to  use 
it.  If,  then,  before  the  occupation  commenced,  the  defendant 
had  repented  and  failed  to  enter  upon  his  illegal  employment, 
there  can  be  no  doubt  that  the  plaintift'  would  have  been  en- 
titled to  recover.  The  defendant  certainly  can  gain  no  ad- 
vantage to  hin)self  by  executing  his  criminal  design.  In  the 
law  of  agency  the  doctrine  of  constructive  notice  is  intended 
to  shield  from  loss  an  innocent  party  who  deals  with  the 
agent  in  good  faitli  ;  it  has  no  application  whatever  to  a  case 
like  the  one  now  submitted  to  the  court.  The  [)laintiff  would 
not  be  responsible  to  the  public  by  way  of  indictment,  with- 
out showing  an  actual  knowledge  of  the  intended  wrongful 
use  of  his  premises,  and  surely  the  law  will  not  impute  tur- 
pitude to  him  by  charging  him  with  a  knowledge  which  he 
did  not  actually  have,  for  the  benefit  of  a  defendant  who  sets 
up  his  own  execution  of  such  criminal  design  in  his  defence. 

The  knowledge  of  the  agent  cannot  be  regarded,  in  this 
ease,  as  the  knowledge  of  the  principal,  and  therefore,  the 
plaintiff,  upon  discovering  what  her  agent  had  done,  had  a 
right  to  disavow  his  act.  Whenever  she  discovered  that  her 
agent  had  transcended  his  power,  she  had  a  right  to  disclaim 
his  act ;  and  the  fact  that  the  defendant  had  occupied  her 
]iremises  for  a  long  time,  could  not  atlfiect  her  right  of  repu- 
diation.    She  could   not  take  anv  benefit  from  the  agent's 
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contract,  because  she  must  take  it,  if  at  all,  in  mlklo,  with 
the  taint  upon  it. 

The  repudiation  must  be  absolute,  and  its  effect  is  to  sweep 
away  the  illegal  agreement,  and  leave  the  case  as  though  it 
had  never  been  made,  'ihis  is  the  inevitable  result  of  the 
rio-ht  of  disclamation. 

When,  therefore,  at  the  trial,  she  denied  all  knowledge  of 
the  illegal  act  of  her  agent,  she  must  be  held  to  have  dis- 
owned his  contract,  and  if  she  satisfied  the  jury  of  the  truth 
of  her  statement,  to  have  assumed  the  lawful  attitude  of  one 
who  is  entitled  to  recover  on  a  quantum  valebat,  for  the  use 
of  her  premises,  occupied  by  the  defendant,  without  any 
express  agreement.  There  is  nothing  in  this  rule,  inconsist- 
ent with  good  policy.  The  illegal  contract  is  not  enforced, 
nor  is  any  one  permitted  to  derive  any  advantage  from  it. 
AVe  are  now  dealing  with  the  rights  of  one  who  is  assumed 
to  be  an  innocent  plaintiff,  and,  while  she  is  permitted  to 
recover  when  her  premises  have  been  used  in  a  forbidden 
manner,  it  is  upon  the  express  ground  that  she  has  made 
no  contract  assenting  to  such  use,  and  that  the  use  was 
without  her  knowledge.  Stripped  of  everything  except  that 
which  can  be  cluirged  against  the  plaintiff,  the  case  presented 
is  the  simple  one  of  an  occupancy  under  a  lawful,  implied 
contract  to  pay  a  reasonable  rent,  in  which  the  defendant 
seeks  to  evade  liability  by  setting-up  that,  without  complicity 
with,  or  knowledge  on  the  part  of  the  owner,  he  devoted  her 
premises  to  criminal  purposes.  This  would  clearly  constitute 
no  defence. 

In  my  opinion,  the  judgment  below  should  be  reversed. 


ELIZABETH    NOICE,    ADMINISTRATRIX,    v.   ALBERT   D. 
BROWN. 

1.  An   action   for  the  seduction   of  tlie  daughter,  in  the  lifetime  of  the 
father,  may  be  maintained  by  liis  {)ersonal  representative. 

2.  An    action    will    lie   for   enticing  away   a  servant   at  will,    wliere  a 
subsisting  service  is  interrupted  by  the  act  of  the  defendant. 
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In  case.     On  demurrer  to  declaration. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel,  and  Knapp. 

For  the  demurrant,  B.  Williamson. 

Contra,  John  P.  Stockton,  Attorney-General. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  is  an  action  on  the  case,  for  dam- 
ages against  tiie  defendant,  by  an  administratrix,  for  the 
seduction  of  her  intestate's  daughter.  The  plaintiff  is  the 
widow  of  the  intestate,  and  the  alleged  seduction  took  place 
in  the  lifetime  of  the  husband. 

In  support  of  the  demurrer,  it  is  insisted  that  an  adminis- 
trator cannot  maintain  an  action  for  the  seduction  of  the 
intestate's  daughter,  under  any  circumstances. 

It  is  conceded  that  this  action  would  not  survive  to  the 
personal  representative,  at  the  common  law,  or  by  force  of 
the  statute  of  4  Edir.  III.,  ch.  7. 

This  statute,  after  reciting  that,  in  times  ])ast,  executors 
have  not  had  actions  for  a  trespass  done  to  their  testators,  as 
of  the  goods  and  chattels  of  the  said  testators,  carried  away 
in  their  life,  and  so,  as  such  trespasses  remained  unpunished, 
enacts  "  that  the  executors,  in  such  cases,  shall  have  an  action 
against  the  trespassers,  and  recover  their  damages  in  like 
manner  as  they  whose  executors  they  be  should  have  had  if 
they  were  living." 

In  terras,  it  ajiplied  only  to  goods  and  chattels  carried 
away  in  testator's  lifetime,  but,  by  an  equitable  construction 
of  the  statute,  an  executor  had  the  same  action  for  any  injury 
done  to  the  personal  estate  of  the  testator  in  his  lifetime, 
whereby  it  became  less  beneficial  to  the  executor,  as  the  testa- 
tor himself  might  have  had,  whatever  the  form  of  the  action 
might  be.  Wheatly  v.  Lane,  1  Saund.  217,  b,  {notes) ;  Lochier 
v.  Pater  son,  1  C.  &  K.  271. 
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The  statute  did  not  apply  to  injuries  strictly  to  the  person, 
nor  to  injuries  to  real  estate.  The  plaintiff's  case  must, 
therefore,  rest  upon  our  act  of  March  17th,  1855,  which  pro- 
vides "that  executors  and  administrators  may  have  an  action 
for  any  trespass  done  to  the  person  or  property,  real  or  per- 
sonal, 'of  their  testator  or  intestate,  against  the  trespasser  or 
trespassers,  and  recover  their  damages  in  like  manner  as  their 
testator  or  intestate  would  have  had  if  he  or  she  was 
living." 

Following  the  liberal  interpretation  of  the  English  statute, 
we  have  held,  in  this  court,  that  the  word  "trespass,"  in  our 
act,  is  synonymous  with  "  tort."  Ten  Ei/ck  v.  Runk,  2  Vroorii 
428 ;  Hayden  v.  Vreeland,  8  Vroom  872. 

The  description,  "  torts  to  the  person  and  torts  to  property, 
real  and  personal,"  is  sufficiently  comprehensive  to  embrace 
every  possible  injury  that  does  not  arise  out  of  contract,  unless 
injuries  to  the  person  are  narrowed  by  construction  to  signify 
injuries  to  the  body. 

The  oti'ences  of  seduction  and  libel,  where  no  special  dam- 
ages are  laid,  are,  obviously,  strictly  personal,  being  remedies, 
mainly,  for  wounded  feelings.  Feeling  being  as  much  a  part 
of  the  person  as  the  physical  frame,  no  reason  appears  why 
an  injury  to  the  former  is  not  as  much  a  tort  to  the  person  as 
an  assault  would  be. 

The  wrong  is  of  a  twofold  character,  wounding  the  person 
in  his  feelings,  and  affecting  his  property  rights,  resting,  as  it 
does,  on  the  technical  ground  that,  by  the  injury,  he  lost  a 
service  of  some  pecuniary  value.  The  loss  of  the  service 
would  affect  the  estate  in  the  hands  of  the  personal  repre- 
sentative, and  should  give  equal  support  to  an  action  by  him. 
The  damages  being  partly  punitive,  the  action  should  survive, 
on  the  ground  of  public  policy,  that  the  punishment  may  fall 
on  the  wrong-doer.  The  case  is  within  the  language,  and 
also  within  the  spirit  of  the  act. 

In  Hayden  r.  Vreeland,  it  was  held  that  the  action  could 
not  be  maintained  by  the  personal  representative  for  breach 
of  promise  to  marry,  because  it  had  been  held  to  be  an  action 
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on  contract  as  distinguished  from  tort,  and,  therefore,  not 
within  the  operation  of  our  statute. 

The' second  count  of  tlie  declaration  is  for  enticing  a  ser- 
vant from  the  employment  of  the  intestate,  during  his  life- 
time. 

It  is  well  settled  that  a  person  who,  knowing  the  premises, 
entices  another  to  break  a  subsisting  contract  of  service,  is 
liable  to  an  action  for  the  damages  which  ensue  to  the  em- 
ployer. 

AVhether  an  action  will  lie,  where  there  is  no  binding  con- 
tract to  continue  in  service,  is,  perhaps,  not  so  clear,  but  I 
think  it  may  be  maintained,  both  upon  reason  and  authority, 
where  it  is  merely  a  subsisting  service  at  will. 

Where  the  service  is  merely  at  will,  all  the  liabilities  and 
rights  existing  between  master  and  servant,  attach  to  the  re- 
lation. The  master  is  liable  for  the  negligence  of  the  servant, 
and  may  exercise  his  right  to  defend  him.  In  such  service, 
like  a  tenancy  at  will,  the  relation  must  be  ended  in  some 
way,  before  the  rights  of  the  master  can  be  lost.  By  the  un- 
Avarran table  interference  of  a  third  j>arty,  the  employer  is 
deprived  of  what  he  otherwise  might  have  retained. 

In  the  case  of  an  action  for  seduction,  it  is  well  settled  that 
no  proof  of  service  is  necessary  beyond  that  implied  from  the 
fact  of  the  daughter's  living;  in  her  father's  house  as  a  member 
of  his  family,  which,  where  the  daughter  is  of  age,  is  only  a 
service  at  will. 

That  a  subsisting  valid  contract  of  service  is  not  essential 
to  support  this  action,  is  held  in  Keane  v.  Boycott,  2  H.  Bl. 
511,  where  Eyre,  C  J.,  says  that  the  defendant  had  no  con- 
cern in  the  validity  of  the  contract  between  the  plaintiif  and 
his  servant. 

Chief  Justice  Holt  said,  in  Barber  v.  Dennis,  6  Mod.  69, 
that  a  service  dc  facto  would  suffice  against  a  wrong-doer. 

The  gist  of  the  action  is  stated  by  Lord  Mansfield  to  be 
that  the  defendant  has  enticed  away  a  man  who  stood  in  the 
relation  of  servant  to  the  plaintiff,  and  by  whom  he  was  to  be 
benefited.     Hurt  v.  Aldridge,  Cowp.  54. 
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Some  of  the  text-writers  say  tliat  this  action  can  only  be 
based  upon  a  binding  contract  of  service,  and  in  support  of 
this  view,  among  other  cases,  are  cited  Sykes  v.  Dixon,  9  Ad. . 
<i-  E.  693,  and  Cox  v.  Muncey,  6   C.  B.  {N.  S.)  376,  (95  E. 
a  L.) 

In  the  former  case,  the  defendant  was  ])ermitted  to  avail 
himself  of  the  invalidity  of  the  contract  between  the  master 
and  servant ;  but  in  that  case,  there  was  no  subsisting  service, 
which  was  interrupted  by  the  act  of  the  defendant,  a  distinc- 
tion expressly  noticed  by  Lord  Den  man,  in  referring  to  the 
case  of  Keane  v.  Boycott,  before  cited. 

Cox  V.  Muncey  was  a  case  of  apprenticeship,  which  Chief 
Justice  Cockburn  distinguished  from  the  present  case,  saying 
that  he  was  inclined  to  think  that  if  the  action  had  been 
brought  on  the  footing  of  the  youth  being  the  servant  of  the 
plaintiff,  the  defendant  would  have  been  liable,  there  being 
evidence  of  enticement,  and  that  he  was  disposed  to  allow  an 
amendment  and  send  the  cause  down  again,  unless  the  parties 
would  agree. 

In  Evans  v.  Walton,  Law  Rej).,  2  C.  P.  615,  where  the 
principal  cases  are  cited,  the  test  was  declared  to  be,  whether 
or  not  there  was  a  subsisting  service. 

There  is  nothing  in  the  objection  that  the  girl  was  over  age; 
if  she  was  in  the  service  of  the  father,  as  alleged  in  the  decla- 
ration, it  is  sufficient. 

Whether  the  pleading  is  faulty  in  failing  to  aver  that  the 
defendant  knew  of  the  existing  relation  between  the  intestate 
and  tlie  y;irl,  when  he  enticed  her  awav,  need  not  be  consid- 
€red,  as  the  demurrer  is  to  the  whole  declaration. 

The  demurrer  is  not  well  taken,  and  should  be  overruled, 
with  costs. 

Vol.  X.  2p 
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A.LMENA    M.  CULVER,  ADMINISTRATRIX,  ads.  JOHN   P. 
CULVER. 

1.  If  a  written  contract  is  expressed  in  such  terms  that  its  meaning  and 
intention  cannot  be  ascertained  to  a  reasonable  degree  of  certainty,  it 
is  so  far  inoperative  and  void. 

2.  The  court,  in  this  case,  being  unable  to  interpret  the  writing  with 
satisfactory  certainty,  it  was  properly  submitted  to  the  jury  as  a  cir- 
cumstance in  the  case,  in  connection  with  the  other  facts  disclosed  at 
the  tiial. 

On  rule  to  show  cause. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Vax  Syckel  and  Knapp. 

For  the  plaintiff,  /.  W.  Scudder. 
For  the  defendant,  P.  Bentley. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  On  the  trial  below,  the  plaintiff,  John 
P.  Culver,  recovered  from  the  administratrix  of  his  deceased 
brother,  Isaac  B.  Culver,  the  balance  due  upon  a  loan  of 
$5000,  which  he  claimed  to  have  made  to  the  decedent  in  his 
lifetime. 

The  principal  e\adence  to  support  the  allegation  that  the  de- 
fendant received  the  money,  was  a  paper  of  Mhich  the  follow- 
ing is  a  copy : 

"New  York,  March  31st,  1874. 

"  This  is  to  certify  that  I  have  received  of  John  P.  Culver, 
five  thousand  ($5000),  and  placed  it  in  hands  of  Baldwin  & 
Kimball,  14  Wall  sti-eet,  for  use.  The  principal  and  benefit 
thereof,  if  any,  is  to  be  returned  to  hun.      I.  B.  Culver." 

"October  13th.  Received  on  the  within,  ($2100)  two 
thousand  one  hundred  dollars,  leaving  a  balance  due  from  I. 
B.  Culver  of  $2900.  Jxo.  P.  Culver." 
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The  first  question  in  the  case  is,  whether  the  court,  with  a 
knowledge  of  the  situation  in  which  the  contracting  parties 
stood  at  the  time  of  executing  this  paper,  and  witli  a  full  un- 
derstanding of  the  force  and  import  of  the  words,  can  ascer- 
tain the  meaning  and  intention  of  the  parties  from  the  language 
of  the  instrument. 

If  so,  it  was  the  duty  of  the  court  to  construe  this  paper, 
and  to  direct  the  jury  to  determine  the  rights  of  these  parties 
in  accordance  with  the  written  agreement  which  the}'  had 
executed. 

But  if  the  written  contract  is  expressed  in  such  terms  that 
its  meaning  and  intention  cannot  be  ascertained  to  a  reasonable 
degree  of  certainty,  it  is  so  far  inoperative  and  void.  1  Greenl. 
Lv.,  §  300  ;   Chit,  on  Con.  72. 

The  certificate  does  not  state  whether  the  $5000  were  placed 
in  the  hands  of  Baldwin  &  Kimball  by  direction  of  the  plain- 
tiff, nor  whether  the  plaintiff  was  to  look  to  tlie  brokers  or  to 
Isaac  B.  Culver  for  his  money ;  neither  can  it  be  understood 
who  was  to  assume  the  risk  of  loss. 

By  merely  showing  the  status  of  the  parties,  these  uncer- 
tainties are  not  so  far  removed  as  to  enable  us  to  interpret  the 
Avriting  with  satisfactory  certainty,  and,  therefore,  it  was  prop- 
erly submitted  .to  the  jury  as  a  circumstance  in  connection  with 
the  other  facts  disclosed  at  the  trial.  The  certificate  leaves  no 
doubt  that  Isaac  received  $5000  from  the  plaintiff  in  March, 
1874. 

The  admission  of  Isaac,  in  October,  1875,  that  he  owed  the 
plaintiff  $3000,  in  connection  with  the  fact  that  the  plaintiff 
still  retained  the  writing  in  his  possession,  were  circumstances 
from  which  the  jury  might  properly  infer  that  the  parties  in- 
tended that  Isaac  was  to  respond  for  the  money.  The  admis- 
sion of  Isaac,  that  $3000  was  due,  also  seems  to  recognize  the 
fact  that  a  previous  payment  had  been  made  to  the  plaintiff, 
and,  therefore,  it  was  properly  submitted  to  the  jur}'  to  say 
whether  the  payment  of  $2100,  endorsed  on  the  writing,  was 
not  in  the  mind  of  Isaac  at  the  time  he  made  such  admission. 
The  case  was  left  to  the  jury  with  proper  instructions,  and  I 
can  see  no  sufficient  reason  to  disturb  their  verdict. 
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THE  STATE,  JOSEPH  H.  BALDWIN  ET  AL.,  PROSECUTOKS, 
V.  EDWIN  C.  FULLER,  COLLECTOR. 

While  the  burthen  of  a  particular  tax  may  be  placed  exclusively  upon 
any  political  district  to  whose  benefit  such  tax  is  to  enure,  the  legisla- 
ture has  no  power  thus  to  impose  it  upon  any  territory  narrower  in 
bounds  than  the  political  district  of  which  it  is  a  pari,  without  having 
regard  to  the  special  benefits  which  may  accrue  to  those  upon  whom 
it  is  made  to  fall. 


On  certiorari  to  remove  the  assessment  for  the  costs  and 
expenses  of  h'ghthig  the  road  in  a  lamp  district,  in  the  town- 
ship of  Montclair. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
ScuDDER  and  Van  Syckel. 

For  the  plaintiff,  Joseph  L.  Munn. 

For  the  defendant,  Johi  L.  Blake. 

Van  Syckel,  J.  In  1875  the  legislature  passed  an  act 
making  it  lawful  for  the  townshi[)  committee  of  the  township 
of  Montclair,  in  the  county  of  Essex,  upon  petition  in  writing, 
of  the  owner  or  owners  of  more  than  half  the  lands  lying 
upon  any  public  road  or  roads,  or  any  part  or  parts  thereof? 
to  create  and  establish  a  lamp  district  or  districts,  for  the  light- 
ing of  said  road  or  roads  with  gas  or  oil,  and  take  all  necessary 
measures  therefor,  including  the  providing  and  erecting  of  posts 
and  lanterns,  and  to  make  and  enter  into  contract  with  any 
person  or  persons,  company  or  companies,  for  all  purposes 
whatsoever,  in  relation  thereto,  and  to  cause  the  yearly  ex- 
pense thereof,  with  cost  of  posts  and  lamps,  to  be  assessed  and 
collected,  one-half  part  upon  and  from  all  taxable  property 
within  the  limits  of  said  dLstrict  or  respective  districts,  and  one- 
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half  part  of  said  cost  to  be  assessed  and  collected  from  the  land 
or  lands  on  each  side  of  the  road  or  roads,  or  part  or  parts 
thereof  lighted,  (in  proportion  to  lineal  feet),  in  the  same  man- 
ner as  other  township  taxes  are  or  may  be  assessed  or  collected. 
Laics,  1875,  p.  579. 

Under  authority  of  this  act,  the  township  committee  estab- 
lished a  lamp  district,  including  the  lands  of  the  prosecutoi's, 
and  assessed  one-half  the  cost  and  expense  of  lighting  the  road 
upon  the  taxable  properts'  in  said  lamp  district,  and  the  other 
half  upon  the  lands  in  said  district  fronting  on  said  road,  in 
proportion  to  the  lineal  feet  of  frontage. 

The  prosecutors,  who  are  burdened  with  the  assessment  in 
both  forms,  have  sued  out  this  certiorari  to  test  the  legality  of 
the  imposition. 

The  objection  to  it  is  radical,  denying  the  power  of  the  leg- 
islature to  authorize  it  in  the  form  in  which  it  is  laid. 

Under  the  theory  of  our  state  governments,  all  essential  at- 
tributes of  sovereignty,  not  expressly  withheld  or  reserved, 
vest  in  the  state.  The  general  proposition,  therefore,  that  the 
taxing  power  resides  in  the  government,  as  part  of  itself ;  that 
it  is  inherent  and  need  not  be  expressly  reserved,  and  that  it 
may  be  legitimately  exercised,  on  the  objects  to  which  it  is  ap- 
plicable, to  the  utmost  extent  to  which  the  legislature  may 
choose  to  carry  it  for  lawful  purposes  of  taxation,  will  not  be 
controverted. 

Assuming  this  to  be  true,  it  is  contended  tliat  the  power  of 
taxing  and  the  power  of  apportioning  taxation  are  identical 
and  inseparable ;  that  without  the  latter  the  former  cannot  l)e 
beneficially  exercised  ;  that  there  is  no  constitutional  restraint 
upon  legislative  action  in  either  of  these  respects,  and  that, 
therefore,  the  power  of  assigning  to  each  individual  citizen  his 
share  of  the  public  burden,  is  practically  unlimited. 

Slight  reflection  Avill  show  that  this  statement  is  too  broad, 
and  that  any  argument  based  upon  it  must  be  unsound.  The 
difficulty  lies,  not  in  the  taxation,  but  in  the  apportionment  of 
it;  in  the  attempt  to  establish  in  the  state  a  poAver  of  selection 
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co-equal  with  and  as  unlimited  as  the  right  to  levy  contribu- 
tions, to  enable  it  to  dispense  its  needful  powers. 

That  the  legislature  may  designate  certain  occupations, 
trades,  or  employments  as  special  subjects  of  taxation,  or 
discriminate  between  different  kinds  of  property  in  the  rate 
of  taxation,  or  apportion  the  tax  among  classes  of  persons  or 
property  made  liable  to  taxation,  in  such  manner  as  may 
seem  fit,  provided  it  is  apportioned  upon  the  rule  of  uniform- 
ity, may  be  conceded.  From  tiie  operation  of  such  laws,  no 
injustice  necessarily  flows.  The  class  of  tradesmen  upon 
which  they  act,  must  add  the  burden  to  the  selling  price  of 
their  wares,  and  thus,  ultimately,  it  is  distributed  over  the 
community  with  an  approximation  to  equality.  AVhere  real 
estate  is  selected  to  bear  the  heavier  load,  uniformity  is  still 
preserved — it  acts  on  each  and  all  in  their  turns,  as  they 
become  owners  of  lands,  and  ceases  to  be  exacted  of  them, 
when  they  no  longer  hold  the  estate  in  respect  of  which  the 
duty  is  required. 

But  it  seems  equally  clear  that  a  tax  for  state  purposes 
must  fall  upon  the  state  at  large;  for  county  purposes,  upon 
the  county;  and  for  the  public  uses  of  any  lesser  political 
district,  upon  such  district.  The  county  of  Hudson  could 
not  be  required  to  defray  the  entire  expense  of  the  state  gov- 
ernment, nor  could  one  township,  in  that  county,  be  com- 
pelled to  yield  the  whole  revenue  necessary  for  county  pur- 
poses; nor  could  the  legislature  impose  upon  a  single  citizen 
the  whole  burden  of  taxation  in  the  townsliip  in  which  he 
may  reside.  Any  such  fiscal  scheme  would  be  pronounced, 
by  the  common  judgment  of  inankind,  so  contrary  to  the  prin- 
ciples of  natural  justice,  that  we  would  be  driven  to  conclude 
that  there  ^vas  some  radical  error  in  the  premises  upon  A\'hich 
its  justification  was  grounded.  Not  that  courts  may  pronounce 
a  law  which  it  is  within  the  genei'al  sphere  of  legislation  to 
pass,  to  be  void  merely  because  it  is,  in  their  judgment,  con- 
trary to  the  principles  of  equity.  Tlu>  rule  is  conceded  to  be 
otherwise,  but  there  arc  some  things  so  repugnant  to  our  sense 
of  justice,  that  Me  cannot  admit  that   they  are  comprehendeil, 


NOVEMBER  TERM,  1877.  579 

State,  Baldwin,  pros.,  v.  Fuller. 

in  our  system,  in  the  powers  of  government.  As  an  instance, 
we  unhesitatingly  declare  that  the  legislature  cannot  make  a 
man  to  be  a  judge  in  his  own  case.  Aside  from  this  consid- 
eration, laws  of  the  character  specified  would,  to  the  extent 
that  one  man's  property  is  appropriated  by  them,  in  excess  of 
his  just  contribution,  to  relieve  others  of  a  public  burden  prop- 
erly resting  upon  them,  take  private  property  for  public  use, 
without  just  compensation.  It  would  be  confiscation,  not 
taxation.  As  we  approach  the  extreme  limit  of  the  power  of 
apportionment,  the  violation  of  princij)le  will  be  less  striking, 
but  it  will  still  be  so  apparent  that  it  cannot  escape  judicial 
observation.  No  one  will  question  the  right  of  the  city  of 
Trenton,  under  legislative  authority,  to  grade,  pave,  and  sewer 
its  streets,  and  include  the  expense  in  the  general  tax  levy, 
while  an  attempt  to  impose  the  cost  of  such  work,  in  excess  of 
any  special  benefits  actually  conferred,  upon  a  taxing  district 
less  than  the  political  district  of  which  it  is  a  part,  would  be 
instantly  arrested  by  an  appeal  to  the  ap})ropriate  judicial 
tribunal.  The  reason  upon  which  this  well-settled  doctrine, 
in  this  state,  is  rested  is,  that  it  would  be  a  violation  of  our 
constitutional  provision  "that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation."  In  other 
states,  arbitrary  exactions  of  this  character  have  been  sanc- 
tioned, on  the  ground  that  the  principle  upon  which  taxation 
is  founded  is,  that  the  tax-payer  is  supposed  to  receive  just 
compensation  in  the  benefits  conferred  by  the  government 
under  which  he  lives,  and  that  the-  law-maker  is  the  sole  judge 
as  to  whether  the  benefits  received  are  commensurate  with  the 
burdens  imposed.  Upon  this  theory,  in  Peojjle  v.  Lawrence, 
41  ^.  Y.  123,  the  cost  of  paying  a  railroad  company  for 
relinquishing  their  right  to  use  steam  in  the  city,  with  the  cost 
of  closing  their  tunnel  and  grading  the  street  over  it,  was 
laid,  without  reference  to  actual  benefits,  upon  specified  prop- 
erty in  the  vicinity  of  the  improvement.  To  justifv  this  con- 
clusion, the  court  declared  that  the  right  of  determining  what 
portion  of  the  public  burden,  by  way  of  taxation,  shall  be 
borne  by  any  individual  or  class  of  individuals,  is,  in  the  legis- 
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lature,  absolute,  and,  however  much  abused,  can  be  redressed 
only  bv  legislative  enactment.  This  is  an  assertion  of  power 
little,  if  any,  less  than  despotism  wields  over  the  property  of 
its  subjects  in  like  cases. 

In  the  later  case  of  Gordon  v.  Comes,  47  iV.  Y.  608, 
Judge  Rapallo,  after  stating  the  rule  in  terms  equally  broad,  is 
constrained  to  remark  that  "  It  would  be  going  too  far  to 
deny  that  the  provisions  of  the  constitution,  which  declare  that 
no  person  shall  be  deprived  of  property  without  due  process  of 
law,  and  that  private  property  shall  not  l)e  taken  for  public 
use  without  just  compensation,  would  afford  protection  to  the 
citizen  against  impositions  made,  nominally,  in  the  form  of 
taxes,  but  Avhich  were,  in  fact,  forced  levies  upon  individuals, 
or  confiscations  of  private  property,  as,  for  instance,  if  the 
general  expenses  of  the  government  of  the  state,  or  of  one  of 
its  municipal  divisions,  should  be  levied  upon  the  property 
of  an  individual  or  set  of  individuals,  or,  perhaps,  upon  a 
particular  district." 

But  why  is  it  conceded  that  the  general  expenses  of  one  of 
the  municipal  divisions  of  a  state  cannot  be  levied  upon  an 
individual,  or  upcju  a  particular  district  ?  Obviously,  because 
the  purpose  being  a  public,  not  a  private  one,  it  Avould  be 
the  taking  of  private  property  for  public  use  Avithout  compen- 
sation. The  exce])tion  put  by  the  learned  judge,  is  a  striking 
one,  but  the  same  test  a})plied  to  any  enactment  which  pro- 
duces a  like  effect,  though  in  a  less  measure,  must  as  surely 
condemn  it. 

In  the  cases  reported  in  34  Barb.  69,  37  N.  Y.  267,  and  47 
N.  Y.  612,  cited  by  Mr.  Coolev,  in  sup|)ort  of  the  doctrine  that 
the  power  of  apjjortionment  is  absolute  in  the  legislatiu-e,  and 
the  right  to  assign  taxing  districts  unlimited,  the  question 
now  presented^  was  not  essentially  involved,  and  it  Avas  not 
necessary  to  take  such  extreme  ground  to  justify  the  several 
judgments  })ronounced  by  the  court.  In  all  those  cases,  by 
the  express  provisions  of  the  legislative  enactments,  the  burden 
was  laid,  not  arbitrarily,  but  in  proportion  to  the  benefits 
received. 
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The  Yie^A•s  expressed  in  the  opinions  of  the  court  in  these 
New  York  cases,  were  adopted,  to  some  extent,  in  ^tate,  Sif/Ier^ 
pros.,  V.  Fuller,  5  Vroom  227,  and  led  to  a  result  which  our 
court  of  last  resort  subsequently  declared  not  to  be  in  harmony 
with  the  Tidewater  case,  3  C.  E.  Green  518;  State,  AgenSy 
pros.,  V  Newark,  8  Vroom  415. 

The  suggestion  in  the  Fuller  case,  that  the  benefits  will  be 
presumed  to  equal  the  burdens  of  taxation  was  repudiated,  and 
it  was  admitted  that,  if  -well  founded,  it  would  have  led  to  a 
different  result  in  the  Tidewater  case. 

Under  the  firmly  established  doctrine  of  the  Ageiis  case, 
that  an  assessment  for  paving  the  road-bed  of  a  street  cannot 
be  laid  upon  lands  supposed  to  be  peculiarly  benefited,  in  ex- 
cess of  the  benefit  conferred,  how  could  the  cost  of  maintaining 
and  repairing  such  pavement  be  imposed  upon  such  lands,  re- 
gardless of  benefits  ;  or,  how  can  the  cost  of  any  other  project 
for  public  uses  be  imposed  upon  a  locality  arbitrarily  selected, 
w^ithout  violating  the  principle  ujx)n  which  that  case  rests  ? 
If  the  cost  of  putting  up  lamps  and  lighting  the  street  can  be 
levied  arbitrarily  upon  the  owners  of  lands  along  the  street, 
why  will  not  the  doctrine  that  the  power  of  the  legislature  to 
create  special  taxing  districts  is  unlimited,  justify  the  laying  of 
the  burden  upon  any  one  or  two  owners  of  lands  fronting  on  a 
given  street,  in  ease  of  all  others  ?  The  Su[)reme  Court,  in  State, 
McClosky,  pros.,  v.  Chamberlin,  8  Vroom  388,  supposed  that 
such  power  did  not  exist ;  for,  as  suggested  in  that  case,  if  the  leg- 
islative will,  in  this  respect,  is  untrammeled  by  the  simple  device 
of  creating  a  taxing  district  out  of  any  area,  however  small,  pri- 
vate property  within  it  might,  without  any  regard  to  resulting 
advantage,  be  confiscated  under  the  form  of  ordinary  taxation, 
and  the  protection  which  it  luis  heretofore  been  believed  that 
our  organic  law  secured  to  individual  property,  and  which  has 
iO  frequently  been  asserted  and  enforced  by  our  courts,  would 
be  swept  away. 

The  theory  of  taxation  is  that  it  is  levied  for  public  pur- 
poses ;  that  it  is  an  attribute  essential  to  the  existence  of  gov- 
ernment, without  which   it  would  l)e  powerless  to  discharge  its 
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functions,  and  for  that  reason  it  is  hekl  to  be  inlierent.  It  is 
the  public  use  for  it  which  marks  it  as  a  tax.  Where  no  pub- 
lic end  is  subserved,  the  power  cannot  be  called  into  action. 
The  levying  of  money  from  the  public  to  erect  a  house  for  A, 
in  which  the  public  had  no  concern,  would  not  be  an  act  of 
taxation  ;  it  would  be  confiscatixDn.  Special  peculiar  benefits 
may  result  incidentally  to  the  individual  citizen,  but  to  im- 
press the  imposition  with  the  character  of  taxation,  it  must  be 
primarily  for  public  uses.  If  the  work  concerns  the  public, 
its  cost,  in  excess  of  peculiar  local  benefits,  must  fall  upon  the 
public,  according  to  some  established  rule  of  uniformity.  If 
the  project,  authorized  by  the  act  now  under  consideration,  is 
purely  for  the  benefit  of  the  persons  whose  lands  front  on  the 
street,  the  taxing  poAver  cannot  be  called  into  requisition  to 
enforce  its  execution  ;  it  would  be  a  matter  as  exclusively 
within  the  control  of  private  enterprise  as  the  re-modeling  of 
houses  on  the  street,  or  the  planting  of  fruit  trees  in  the 
gardens. 

Legislative  interference  to  promote  the  scheme,  can  be  legal- 
ized only  u{)on  the  assumption  that  it  is  a  public  matter,  affect- 
ing the  welfare  of  the  political  district  within  which  the  legis- 
lative enactment  is  to  operate. 

To  the  extent  that  a  locality  is  peculiarly  benefited,  the  leg- 
islature may,  at  will,  declare  it  to  be  a  special  taxing  district, 
for  the  ])urpose  of  bearing  the  burden,  and  provide  a  w^ay  in 
whicii  such  special  benefits  shall  be  computed  and  levied;  but 
to  impose  upon  A,  because  he  chances  to  reside  upon  a  certain 
street  where  the  work  is  done,  or  the  expense  incurred,  so 
much  of  the  cost  as  enures  to  the  public  benefit,  in  Avhich  he 
has  no  greater  interest  than  any  other  citizen,  would  violate 
established  principles  as  clearly  as  if  the  expenditure  had  been 
incurred  in  a  part  of  the  township  remote  from  him.  The  ex- 
istence of  such  power  can  be  maintained  only  by  asserting  that 
the  law-maker  is  the  final  arbiter  who  is  to  determine  whether 
the  individual  citizen  derives  such  benefit  from  any  given 
measure  as  will  justify  the  burden  cast  upon  him  ;  a  doctrine 
which  has  hitherto  found  no  countenance  in  our  courts. 
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I  think  the  true  rule,  deducible  from  sound  reason,  is,  that 
legitimate  taxation  is  limited  to  the  im))osing  of  burdens,  like 
those  ill  question,  so  far  as  they  are  for  the  public  benefit, 
upon  the  persons  or  property  Avithin  the  political  district 
possessing  ]iowers  of  local  government,  so  that  the  exactions 
are  distributed  over  the  entire  territory,  upon  the  rule  of 
uniformity.  If  the  constitutional  guarantee  is  not  so  inter- 
preted as  to  enforce  this  rule,  the  legislature  may,  under  the 
guise  of  taxation,  appropriate  private  pro|)erty  to  any  extent 
to  public  use,  without  compensation.  That  this  was  the  view 
entertained  by  the  Chief  Justice  in  Agens  v.  Newark,  may  be 
fairly  inferred  from  his  lucid  opinion  in  that  case,  and  it  was 
so  understood  by  this  court,  in  State  v.  Chamberlin,  before 
cited. 

In  the  Agens  case,  the  court  say,  "  That  there  is  nothing  m 
the  constitution  of  this  state  that  requires  that  all  property  in 
the  state,  or  in  any  particular  subdivision  of  the  state,  must  be 
embraced  in  the  operation  of  every  law  levying  a  tax. 

"  That  the  effect  of  such  laws  may  not  extend  l^eyond  cer- 
tain prescribed  limits,  is  perfectly  indisputable.  It  is  upon  this 
principle  that  taxes  raised  in  counties,  townshi})s  and  cities  are 
vindicated.  But  while  it  is  thus  clear  that  the  burthen  of  a 
particular  tax  may  be  placed  exclusively  on  any  political  dis- 
trict to  whose  benefit  such  tax  is  to  enure,  it  seems  to  be  equally 
clear  that  Avhen  such  burthen  is  sought  to  be  imposed  upon 
particular  lands,  not  in  themselves  constituting  a  political  sub- 
division of  the  state,  we  at  once  approach  the  line  which  is  the 
boundaiy  between  acts  of  taxation  and  acts  of  confiscation.  I 
think  it  impossible  to  assert,  with  the  least  show  of  reason, 
that  the  legislative  right  to  selpct  the  subject  of  taxation  is  un- 
limited. For  it  would  seem  much  more  in  accordance  with 
correct  theory  to  maintain  that  the  power  of  selection  of  the 
property  to  be  taxed  cannot  be  contracted  to  narrower  bounds 
than  tlie  political  district  witliin  which  it  is  to  operate,  than 
that  such  ])ower  is  entirely  illimitable."  The  court  further 
declares  that  these  local   assessments  are  justifiable,   on   the 


584  NEW  JERSEY  SUPREME  COURT. 

State,  Baldwin,  pros.,  v.  Fuller. 

ground  that  the  locality  is  especially  l^enefited  by  the  outla)-  of 
the  money  to  be  raised,  and  that  unless  this  is  the  case,  no 
reason  can  be  assigned  why  the  tax  is  not  general. 

The  rule  adopted  in  this  case  did  not  dei)end  ui)on  any  pecu- 
liarity in  the  nature  of  the  undertaking  which  gave  rise  to  the 
assessment ;  it  must  have  been  a  public  improvement  to  justify 
legislative  coercion  in  any  form.  It  was  declared  to  be  a  limi- 
tation upon  the  power  of  taxation,  and  as  such  it  must  be  of 
universal  application.  The  legal  principle  must  be  the  same 
whether  the  public  benefit  flows  from  the  grading  and  paving 
of  the  road-bed,  or  from  maintaining  and  keeping  it  in  repair, 
or  from  erecting  posts  and  lamps  and  supplying  gas  to  illumi-  ■ 
nate  the  highway.  The  obnoxious  feature  of  the  assessment 
in  the  Agens  case  was,  that  the  tax  for  a  public  benefit  was 
arbitrarily  laid  upon  a  specified  locality,  narrower  than  the 
political  district  of  which  it  was  a  part.  The  tax  now  certi- 
fied into  this  court  has  manifestly  the  same  vice,  and  the  like 
linn'tation  upon  the  power  of  selecting  the  subjects  upon  which 
it  is  to  fall  nuTst  be  enforced. 

Taxation  is  tolerated,  as  the  contribution  of  each  one's  pro- 
portion to  the  sup|)ort  of  his  government,  only  to  serve  public 
ends,  and  must,  from  its  very  nature,  be  imposed  upon  the 
public.  This  is  fundamental  in  the  idea  of  a  tax.  Any  at- 
tempt to  approi)riate  the  property  of  a  designated  locality,  to 
discharge  the  duty  which  an  entire  comnmnity  owes  to  its  local 
government,  must  be  regarded  as  a  proceeding  in  Avliich  an 
essential  attribute  of  taxation  is  absent,  and  as  a  palpable  per- 
version of  the  true  principle  upon  which  the  taxing  power  is 
based. 

No  one  would  assert  that  it  was  a  legal  exercise  of  the  tax- 
ing power,  to  enact  that  the  residents  on  a  block  of  a  certain 
street  in  a  city,  sliould  be  required  to  pay  the  annual  salaries  of 
all  city  officers,  l)ecause  that  would  imply  a  right  to  cast  upon 
a  single  citizen  the  entire  expenses  of  the  state. 

The  confusion  arises  in  those  cases  where  special  benefits,  to 
a  large  extent,  are  supposed  to  be  incidentally  imparted  by  a 
public  enterprise   to   adjacent   lands.      But   after  eliminating 
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from  the  ^^■hole  expenditure  the  sum  which  represents  the 
value  of  such  special  benefits,  in  what  respect  does  the  balance, 
which  represents  the  benefit  which  the  general  2:)ublic  actually 
derives  from  the  undertaking,  differ  in  character  from  the 
salaries  paid  to  public  officers  ? 

Upon  what  principle  can  it  be  imposed  upon  a  selected  few  ? 

It  seems  apparent  that  it  can  be  legalized  only  by  conceding 
that  the  power  of  the  legislature  to  select  subjects  of  taxation 
is  wholly  illimitable.  So  firmly  was  this  view  impressed  upon 
the  mind  of  the  Chief  Justice,  that,  in  the  Agens  case,  he 
placed  the  right  to  assess  upon  the  land-owner  the  cost  of 
paving  his  sidewalks,  upon  different  ground  from  that  on 
which  it  was  sanctioned  by  the  Supreme  Court  in  the  Fuller 
case,  and  pronounced  the  judgment  of  the  Supreme  Court  to 
be  erroneous  in  so  far  as  it  legalized  the  assessment  upon  the 
relators  for  any  part  of  the  cost  of  paving;  on  the  opposite  side 
of  the  street.  There  is  nothing  in  this  opinion  of  the  Court 
of  Errors  relating  to  sidewalks,  that  will  justify  the  advanced 
step  that  is  now  proposed  to  be  taken. 

It  is  suggested  that  this  tax  may  be  regarded  as  a  legitimate 
exercise  of  the  police  power,  but  this  does  not  remove  the 
radical  objection  to  it.  The  vice,  inherent  in  tlie  character  of 
the  proceeding,  is,  that  in  effect  it  takes  private  property  for 
j)ublic  uses  without  compensation,  and  it  cannot  be  purged  of 
this  infirmity  by  shifting  the  ground  upon  which  it  is  exacted. 
It  is  difficult  to  define  the  precise  extent  of  police  powers.  In 
theory,  their  j^i'imary  object  is  regulation,  the  raising  of  reve- 
nue being  merely  incidental.  In  some  adjudications,  so  wide 
a  range  has  been  given  to  this  power,  that  under  it  assessments 
for  sewers  have  been  wholly  imposed  upon  adjacent  lands, 
without  regard  to  accruing  benefits.  In  this  state  these  powers 
have  been  hitherto  held  within  much  narrower  limits ;  and  if 
it  could  be  successfully  invoked  to  support  sewer  assessments, 
and  impositions  like  the  one  in  controversy,  it  would  practi- 
cally overthrow  a  rule  which  is  now  the  accepted  law  of  the 
state. 

The  authority  granted  by  our  school  law  to  school  districts, 
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to  raise  money  by  taxation  to  build  school-houses  and  main- 
tain free  schools,  is  apparently  in  conflict  with  the  conclusion 
I  have  reached,  but  that  must  be  regarded  as  an  exceptional 
case.  The  power  of  the  legislature  over  the  subject  is  cer- 
tainly not  absolute,  for  it  will  be  conceded  that  the  assess- 
ment of  one  school  district  for  the  benefit  of  another  would 
be  a  palpable  trespass  upon  the  rights  of  private  propert}\ 
There  are,  however,  features  in  this  matter  of  school  taxation 
which  distinguish  it  from  any  other  case  that  now  occurs  to 
me.  It  is  a  district  incorporated  for  an  object  affecting  only 
those  residing  within  it.  They  have  absolute  control  of  the 
question  whether  money  shall  be  raised,  and  the  facilities  it 
affords  for  acquiring  an  education  are  liniited  to  those  upon 
whom  the  burden  is  cast. 

Another  marked  distinction  is,  that  the  school-tax  is  not 
laid  upon  lineal  feet  of  land  arbitrarily  selected,  or  on  those, 
exclusively,  residing  along  a  particular  street.  When  an 
attempt  shall  be  made  to  impose  a  school-tax  in  that  mode,  I 
think  there  will  l^e  no  difliculty  in  concluding  that  it  contra- 
venes the  organic  la^v.  With  regard  to  road  districts,  any 
scheme  by  which  the  cost  of  the  improvement  or  paving  of 
road-beds  is  asvsessed  upon  the  lands  adjacent  thereto,  without 
any  regard  to  accruing  benefits,  must  be  viewed  as  a  subter- 
fuge to  escape  the  doctrine  of  the  Agens  case. 

That  class  of  cases  represented  by  State,  Hoey,  pros.,  v.  Col- 
leetor  of  Ocean  Township,  ante  p.  75,  is  clearly  distinguishable 
in  principle  from  the  one  under  discussion. 

The  act  under  which  the  Long  Branch  assessment  was 
levied,  [Laws,  18Q7,  p.  976,)  erects  a  local  government  within 
certain  specified  boundaries,  for  designated  objects ;  and  for 
the  purpose  of  enabling  the  constituted  authorities  to  exercise 
the  particular  functions  with  which  they  are  invested,  the 
power  of  taxation,  according  to  a  rule  of  uniformity,  is 
granted. 

Justice  Knapp,  in  his  opinion,  clearly  had  in  view  this  dis- 
tinction, in  stating  "  that  the  objects  of  government  for  which 
the  tax  is  laid,  are  committed  to  the  control  of  the  corporation 
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by  the  legislature."  The  local  government,  in  such  cases,  is  of 
a  dual  character,  certain  powei-s  being  peculiar  to  the  lesser 
district,  Avhile,  as  to  the  residue,  it  is  snbject  to  the  authority  of 
the  larger  municipalit}-. 

The  city  of  Plainfield  and  the  village  of  Fleraington  are 
examples  in  point.  As  to  those  subjects  over  which  powers 
of  local  government  are  ceded  by  the  legislature,  the  terri- 
tory embraced  in  the  act  becomes  a  political  district,  subject  to 
taxation  according  to  the  constitutional  limitations  which 
apply  in  other  like  cases. 

The  recognized  methods  of  taxation  are  adequate  for  all 
the  purposes  of  government,  and,  under  them,  its  burdens 
may  be  distributed  upon  just  principles. 

In  my  opinion,  the  assessment  certified  here  by  the  prosecu- 
tors is  without  authority',  and  should  be  set  aside,  with  costs. 

ScUDDEE,  J.,  concurred ;  Depue,  J.,  dissented. 


THE  STATE,  GRIFFIN  ET  AL.,  PROSECUTORS,  v.  JOHN 
MILLS. 

.  Under  the  ninth  section  of  the  act  concerning  disorderly  persons, 
several  persons  may  be  jointly  tried  on  the  charge  of  being  common 
thit^ves.  AVhere  the  offence  is  of  a  nature  to  be  several,  exclusively, 
an  allegation  that  several  committed  such  act,  is,  in  substance,  equiva- 
lent to  a  charge  that  each  of  the  persons  did  it.  This  case  distin- 
guished from  Handlin  ads.  State,  1  Harr.  96. 

.  The  defendants,  having  been  present  at  the  trial,  and  put  in  their 
defence  without  demanding  a  jury  trial,  are  held  to  have  waived 
their  right  to  a  jury. 


On  certiorari. 

Argued  at  February  Term,  1877,  before  Justices  Depue, 
ScuDDER,  and  Vax  Syckel. 

For  the  plaintiffs  in  certiorari,  J.  Frank  Fort. 


588  NEW  JERSEY  SUPREME  COURT. 

Griffin  v.  Mills. 

The  opinion  of  the  court  was  delivered  by 

Vax  Syckel,  J.  'Jlie  prosecutors  were  arrested,  by  virtue 
of  the  ninth  section  of  the  act  concerning  disorderly  persons, 
as  common  thieves,  January  27th,  1877,  jointly  tried  for  the 
offence  without  a  jury,  before  Charles  M.  Jessup,  esquire, 
special  police  justice  of  Newark,  on  the  29th  of  Januar}^,  and 
convicted,  and  sentenced  to  ninety  days  each  in  the  county 
jail,  and  each  separately  committed. 

The  first  reason  relied  upon  for  the  reversal  of  this  judg- 
ment is,  that  the  defendants  were  complained  of  jointly,  and 
tried  and  convicted  jointly,  and  sentenced  and  committed 
separately. 

This  ground  of  defence  is  rested  upon  HancUin  ads.  State,  1 
Harr.  96.  This  case  was  rightly  decided.  The  complaint 
Mas  against  three  persons,  that  they  had,  wilfully  and  of  pur- 
pose, disturbed  a  religious  meeting,  by  laughing  and  talking 
during  the  time  of  service.  The  summons  was  against  them 
jointly,  and  the  conviction  was  joint.  The  justice  said,  "  I 
convicted  them  of  the  offence."  He  convicted  them  jointly, 
of  one  single  offence,  and  fined  them  each,  separately,  $10  and 
costs,  as  if  they  had  been  convicted  of  three  several  offences. 
The  sentence  was  not  warranted  by  the  judgment,  and  the 
proceedings,  therefore,  were  clearly  erroneous. 

A  religious  meeting  might  be  disturbed  by  an  act  done  by 
two  or  more,  Avhich  would  not  be  the  several  act  of  either,  as, 
if  two  ])ersons  should  unite  in  throwing  a  heavy  body  into 
the  church,  so  as  to  occasion  a  loud  noise.  'J  he  defect,  there- 
fore, in  that  conviction  was,  that  it  was  for  a  single  offence, 
which  was  susceptible  of  being  joint,  and  that  fines  were 
imposed  for  several  offences. 

But  where  the  offence  is  of  a  nature  to  be  several,  exclu- 
sively, an  allegation  that  several  committed  such  act  is,  in 
substance,  equivalent  to  a  charge  that  each  of  the  persons  did 
it.  By  force  of  the  nature  of  the  act  done,  the  joint  charge 
must  be  read  as  a  several  charge,  and  so  of  the  joint  convic- 
tion. In  the  case  under  review,  the  charge  is  that  the  persons 
comjilained  of  are  common  thieves.     In  what  respect  does  this 
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differ  from  an  averment  that  each  one  of  the  persons  named  is 
a  common  thief?  No  single  act  of  larceny,  susceptible  of 
being-  jointly  committed,  is  imputed  to  them,  but  the  com- 
l)laint  calls  in  questicjn  the  general  and  notorious  character 
of  each  one  named,  and,  therefore,  though  their  names  are 
coupled  together,  the  charge  is,  in  effect,  several.  It  would 
seem  to  involve  something  of  absurdity,  to  say  that  three  men 
were  jointly  guilty  of  being  common  thieves.  The  justice 
regarded  it  as  a  several  charge,  and,  in  his  judgment,  says : 
"I  found  and  adjudged  the  defendants,  James  Griffin,  Charles 
King,  and  Thomas  Bigelow,  each  individually  and  for  him- 
self, guilty  of  being  each  a  disorderly  pei^son,  within  the 
meaning  of  the  act,  in  manner  and  form  as  they  stand  charged 
before  me." 

Each  defendant,  therefore,  was  adjudged  to  be  guilty  of  the 
offence  denounced  by  the  statute,  and  was  justly  subjected  to 
its  punishment. 

It  is  not  clear  that,  even  in  an  indictment,  several  persons 
may  not  be  charged  with  several  offences. 

Mr.  Bishop  says  the  books  contain  various  cases  wherein  in- 
dictments have  been  sustained  against  a  number  of  persons  for 
several  offences  of  the  same  kind,  charged  to  have  been  com- 
mitted by  them  severally ;  the  offences,  either  in  their  nature 
or  in  the  actual  facts,  not  being  joint.  1  Bishop's  Cr.  Proc, 
§  473. 

The  like  doctrine  is  stated  by  Mr.  Starkie,  as  follows :  "  If, 
in  the  same  indictment,  several  offences  be  alleged  to  have 
been  committed  by  several  persons,  no  advantage,  jt  seems, 
can  be  taken  either  upon  demurrer  or  in  arrest  of  judgment, 
though  the  court  will,  in  its  discretion,  either  quash  the  indict- 
ment or  use  such  measures  as  shall  obviate  any  inconvenience 
to  the  defendants  which  might  otherwise  arise.  For  the 
charging  the  offences  to  have  been  committed  severally,  makes 
each  such  charge  a  separate  indictment."  See  also  2  Hale's 
P.  C.  174  ;  Rex  v.  Kingston,  8  East  41. 

Since  the  law  admitting  defendants  to  testify  in  their  own 
behalf,  the  joinder  of  several  defendants  in  one  complaint  can 
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result  in  no  inconvenience  or  detriment  to  them,  and  this  may 
be  some  reason  why  too  great  strictness  should  not  be  main- 
tained with  respect  to  the  pleadings  under  the  statute  in  ques- 
tion. 

In  the  second  place,  a  reversal  is  asked  for,  upon  the  ground 
that  the  defendants  were  tried  before  the  justice,  without  being 
offered  a  trial  by  jury  or  waiving  the  same. 

That  the  justice  may  try  cases  under  the  act  concerning  dis- 
orderly persons,  without  a  juiy,  where  no  right  of  jury  trial  is 
expressly  given  by  the  act,  is  too  well  settled  in  the  practice  of 
this  state  to  be  disturbed,  and  no  reason  appears  why  the  de- 
fendant may  not  waive  the  right  to  a  jury  trial  where  the  act 
confers  it. 

Was  there  a  waiver  in  this  case  ? 

The  justice's  record  shows,  that  on  the  trial  day  the  defend- 
ants appeared  with  their  counsel  for  trial ;  that  witnesses  were 
sworn  for  the  state,  the  defendants  declining  to  be  sworn  or 
make  any  statement ;  and  that  after  hearing  the  witnesses,  the 
allegations  of  the  parties,  and  the  arguments  of  the  respective 
counsel,  the  justice  ])ronounced  judgment. 

The  twenty-first  section  of  the  act  concerning  disorderly 
persons  provides,  that  in  all  cases  under  that  act  where,  upon 
conviction,  the  magistrate  may,  in  his  discretion,  commit  the 
offender  to  the  common  jail,  he  shall  have  the  right  of  trial  by 
jury. 

The  right  Avas  in  the  defendants — it  was  incumbent  upon 
them  to  exercise  it  and  call  it  into  requisition.  Without  their 
consent,  express  or  implied,  no  other  mode  of  trial  could  be 
adopted. 

They  were  present  at  the  trial,  in  person,  and  were  likewise 
represented  by  counsel.  The  case  was  moved ;  they  made  no 
demand  for  9^  jury,  but  permitted  the  cause  to  go  on,  and  were 
heard  through  their  counsel,  without  intimating  any  desire  for 
a  jury.  After  taking  the  chance  of  an  acquittal  by  the  justice, 
it  is  too  late  now  to  object  to  the  tribunal.  By  their  conduct 
they  clearly  acquiesced  in  submitting  their  case  to  the  justice 
alone.    Suppose  that  the  result  had  been  favorable  to  them  on 
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that  trial,  could  the  state  allege  that,  for  want  of  a  jury,  it  was 
no  trial,  and  compel  them  to  submit  themselves  again  to  the 
hazard  of  a  conviction  ?  Clearly  not,  and  if  conclusive  upon 
the  one  side,  it  must  be  upon  the  other. 

Hinchly  v.  MacJiine,  3  Gr.  476,  and  Ten  Eych  v.  Farlee, 
1  Har-r.  348,  relied  upon  by  the  prosecutors,  do  not  support 
this  reason. 

Both  cases  concede  that  a  jury  may  be  waived,  but  the  vice 
in  those  cases  was  that  the  party  demanded  a  jury  at  the  time 
the  trial  was  moved,  which  was  denied  him,  on  the  ground 
that  it  was  waived  because  he  did  not  apply  for  it  at  any 
earlier  period  fixed  by  a  rule  of  court  for  that  purpose. 

In  the  former  case,  the  court-  expressly  says  that  if  the 
party  liad  gone  to  trial  before  the  court,  at  the  special  term, 
without  any  objection  to  that  mode  of  trial,  it  would  have 
been  too  late  for  him  to  complain  about  it  afterwards. 

The  objection  to  the  form  of  the  record  made  up  by  the 
justice  is  not  well  taken. 

The  result  is,  that  the  proceedings  below  are  affirmed,  with 
costs. 


DICK  S.  RAMSEY  v.  ALEXANDER  MORRISON. 

Where,  on  a  loan  of  money,  the  borrower  agreed  to  repay,  at  a  certain 
time,  the  amount  of  the  money  loaned,  with  lawful  interest,  and  further 
agreed,  upon  default  made  in  such  payment,  to  perfect  and  surrender 
to  the  lender  certain  shares  of  stock  pledged  as  collateral  security  for 
the  loan — held  not  to  be  usurious. 


On   rule  to  show  cause  why  a   new  trial   should   not  be 
granted. 

Argued   at   June   Term,  1877,  before   Beasley,  Chief 
Justice,  and  Justices  Depue,  Yan  Syckel  and  Knapp. 
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For  the  plaintiff,  Collins  &  Corhin. 

For  the  defendant,  Muirheid  &  McGee. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  suit  was  upon  a  promissory  note  of  the 
defendant  for  §250.  made  on  September  18th,  1869,  payable 
to  the  order  of  the  plaintiff,  one  month  after  its  date.  The 
cause  was  heard  before  a  referee,  who  reported  in  favor  of  the 
claim  of  the  plaintiff  for  the  amount  of  the  note,  with  interest. 
The  defendant  asks  to  have  the  report  set  aside  and  a  new 
trial  granted,  for  which  he  has  assigned  several  grounds. 

On  the  hearing  of  the  cause,  defendant  gave  in  evidence  an 
agreement,  bearing  even  date  with  the  note  signed  by  the  de- 
fendant, reciting  the  giving  of  the  note  and  the  fact  of  placing 
in  the  hands  of  the  plaintiff,  as  collateral  security,  twenty-five 
shares  of  the  capital  stock  of  the  Empire  City  Stove  Works^ 
giving  to  the  plaintiff  power,  at  any  time  between  the  giving 
of  the  note  and  its  maturity,  to  accept  or  take  the  stock  in 
payment  of  the  note ;  and  further  agreed  that  if  the  plaintiff 
did  not  retain  the  stock  in  payment  of  the  note,  at  or  before 
it  became  due,  that  he  would  pay  the  note  promptly,  when 
due,  on  the  plaintiff  delivering  the  stock  to  him.  The  agree- 
ment contained  this  further  clause,  "  and  in  case  I  do  not  pay 
said  note,  by  this  agreement  I  forfeit  said  twenty-five  shares 
of  stock,  and  said  note  shall  stand  against  me  as  a  just  and 
legal  claim,  with  no  power  on  my  part  to  dispute  the  pay- 
ment of  said  note.  I  further  agree  that  if  by  the  non-pay- 
ment of  said  note,  I  forfeit  said  stock,  said  forfeiture  shall  in 
no  way  liquidate  the  Avhole  or  any  portion  of  said  note."  It 
was  further  agreed  that  if  the  company  ceased  to  exist,  oi'  the 
stock,  from  aoy  cause,  became  worthless,  the  defendant  would 
bear  that  loss. 

On  the  argument  of  the  rule  to  show  cause,  the  court  re- 
served the  single  question,  whether  the  transaction  disclosed 
by  this  agreement  was  usurious. 

The  contract  between  these  parties,  as  shown  by  the  note 


NOVEMBER  TERM,  1877.  593 

Vanderveer  v.  Statesir,  Adm'r. 

and  the  agreement,  was,  that  the  defendant,  in  consideration 
of  the  loan  of  $250,  made  to  him  at  the  time,  would,  in  one 
month  from  the  date  of  the  loan,  pay  the  same  back  to  the 
plaintiff,  with  lawful  interest ;  and  that  if  he  failed  to  make 
such  payment,  according  to  the  terms  of  the  contract,  that  the 
twenty-five  shares  of  stock  placed  in  the  hands  of  the  defend- 
ant, by  way  of  collateral  security,  should  be  forfeited  to  the 
plaintiff.  This  provision  of  forfeiture  was  by  way  of  penalty 
for  the  non- performance  of  the  contract.  The  contract  itself 
called  for  no  more  than  the  payment  of  the  sum  loaned,  with 
legal  interest  upon  it,  and  the  borrower  had  the  right  to  ])ay 
to  the  plaintiff'  the  principal  and  interest,  according  to  the 
terms  of  his  contract,  and  thereby  avoid  the  penalty.  It  is 
•essential  to  the  nature  of  usury  that  a  certain  gain,  exceeding 
the  legal  rate  of  interest,  is  to  accrue  to  the  lender  as  a  con- 
sideration for  the  loan.  If  the  gain  to  the  lender,  beyond  the 
legal  rate  of  interest,  is,  by  the  contract,  made  dependent  on 
the  will  of  the  borrower,  as  where  he  may  discharge  himself 
from  it  by  the  punctual  payment  of  the  principal,  the  con- 
tract is  not  usurious.  Fomcroy  v.  Ainsworth,  22  Barb.  120; 
2  Parsons  on  Notes  and  Bills  413,  cases  cited  in  note  y ; 
Cutler  v.  How,  8  3Iass.  257  ;  Parsons  on  Con.  {pth  ed.) 
116.  and  note  s;  Roberts  v.  Trenayne,  Cro.  Jac.  509. 

This  case  comes  clearly  within  the  principle  stated.  The 
contract  is  not  usurious.  This  being  the  only  point  raised, 
the  plaintiff  is  entitled  to  judgment  upon  the  report,  and  the 
rule  is  discharged. 


JOHN  E.  VANDERVEER,  PLAINTIFF  IN  ERROR,  v.  JOHN 
STATESIR,  Jr.,  ADMINISTRATOR  OF  AARON  S.  SMOCK, 
DECEASED,  DEFENDANT. 

1.  An  account  stated  is  presumptive  evidence  only  of  the  balance  ad- 
mitted to  be  due,  and  may  be  corrected  for  fraud  or  mistake. 

2.  On  the  settlement  of  accounts,  the  parties  may,  by  agreement,  limit 

the  time  within  which  claim  for  tiie  correction  of  mistakes  or  omis- 
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sions  shall  be  made;  and,  in  such  case,  evidence  of  an  omitted  de- 
mand may  be  excluded,  unless  proof  be  made  of  claim  for  its  allow- 
ance within  tlie  time  agreed  upon  by  the  parlies. 


In  error  to  the  Monmouth  Pleas. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff  in  error,  Ro/)bi)is  ((-  Hartshorne. 

For  the  defendant  in  error,  John  S.  Applegate. 

The  opi)iion  of  the  court  was  delivered  by 

Knapp,  J.  This  suit  was  brought  by  the  defendant  in 
error,  as  administrator  of  Smock,  against  John  E,  Vander- 
veer, in  Monmouth  Common  Pleas,  to  recover  the  amount  of 
a  certain  promissory  note,  dated  June  26th,  1875,  given  by 
the  plaintiif  in  error,  Vanderveer,  by  which  he  promised  to 
pay  to  the  defendant,  as  administrator,  or  his  order,  the  sum 
of  $602.60,  with  hiterest  from  June  1st,  1875;  said  note 
purporting  on  its  face  to  be  due  the  estate  of  defendant's 
decedent,  on  settlement  of  notes  and  book  accounts.  The 
defendant  below,  beside  the  plea  of  u on- assumpsit,  set  up  by 
"way  of  defence,  that  tlie  promissory  note  in  suit  was  the 
result  of  an  account  stated  between  himself  and  the  plaintiff 
below  as  administrator,  and  that,  in  the  settlement  so  made^ 
through  error  and  omission,  certain  claims  which  he,  the  de- 
fendant, had  against  the  intestate  in  his  lifetime,  had  not 
been  credited  to  him,  and  that  through  such  error  and  omis- 
sions, the  balance  for  which  the  note  was  given  was  found. 
He  also  set  up  an  agreement  in  writing  made  on  the  day  of 
the  date  of  said  note,  between  himself  and  the  plaintiif  below, 
reciting  the  settlement  and  the"  giving  of  the  promissory  note 
for  the  balance  found  to  be  due  on  said  settlement,  whereby 
the  parties  agreed  to  rectify  and  allow  any  errors  in  said  set- 
tlement through  miscalculation  or  omission,  if  claim  be  made 
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for  the  same  within  two  months  from  date,  and  thereunder 
averred  that,  at  the  time  of  the  said  settlement,  the  sum  of 
$2000  was  due  and  owing  from  the  decedent  to  him,  and 
was,  by  error  and  mistake,  omitted  to  be  claimed  in  making 
the  said  settlement ;  and  that  claim  was  made  upon  the 
plaintiff  below  for  the  allowance  of  such  sum  within  the  time 
limited  in  said  agreement.  At  the  trial  of  the  cause,  the 
plaintiff  gave  the  note  in  evidence,  and  rested  his  case. 
The  defendant  below  called  as  a  witness  John  T.  Haight, 
who  was  present  and  participated  in  the  settlement  between 
the  parties.  On  tlie  defendant  below  producing  a  check  from 
John  E.  Vanderveer  to  0.  C.  Bowne  for  $525,  the  question 
was  asked  whether  that  check  was  included  in  the  settlement. 
This  question  was  objected  to  by  the  plaintiff.  The  defend- 
ant then  otifered  to  prove  that  this  and  other  checks  and 
notes  then  produced,  were  given  to  satisfy  certain  debts  and 
claims  against  the  decedent,  and  at  his  request,  and  had 
been  omitted  in  the  settlement  between  the  parties.  Upon 
further  ol)jection  of  the  plaintiff,  the  court  excluded  the  evi- 
dence offered,  on  the  ground  that  the  defendant  must  first 
prove  a  demand  upon  the  plaintiff  for  allowance  of  these 
claims  within  the  time  limited  in  the  agreement  set  up  in  his 
plea.  Upon  this  ruling  of  the  court  a  bill  of  exceptions  was 
sealed.  Defendant  then  offered  in  evidence  the  agreement  in 
writing,  and  called  a  witness  who  s|)oke  of  a  conversation 
had  in  the  month  of  July,  1875,  between  plaintiff  and  de- 
fendant, at  the  house  of  the  latter  ;  in  which  conversation  he 
states  that  Vanderveer  asked  Statesir  if  he  had  that  paper 
with  him.  Statesir  answered  that  he  had.  Vanderveer  then 
said,  "  I  will  get  my  papers."  Statesir  replied  :  "  I  will  have 
to  see  Mr.  Smock  first;  that  he  heard  Vanderveer  speak 
about  the  Doctor  Conover  note;  Statesir  did  not  produce 
any  papers;  Vanderveer  produced  a  parcel  of  pa})ers  which 
he  held  in  his  hands — small  pa[)ers."  The  defendant  then 
re-called  Haight,  and  produced  to  iiim  a  check  made  by  Van- 
derveer to  John  R.  Conover  for  $125.75,  and  after  proving 
the  signature,  was  asked  whether  that  check  was  included  in 
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the  settlement.  The  court  sustained  plaintiff's  objection  to 
the  question,  on  the  ground  that  claim  within  the  two  months, 
as  required  by  the  agreement,  had  not  been  shown.  The 
plaintiif  also  offered  to  prove  other  checks  and  notes  not  in- 
cluded in  the  settlement,  amounting  in  the  whole  to  about 
$700,  which  the  court  overruled,  on  the  ground  that  no  proof 
had  been  offered  of  demand  made  under  the  agreement.  To 
these  rulings  of  the  court  bills  of  exception  were  sealed. 

When  the  Bowne  check  was  offered  in  evidence  by  the 
plaintiff,  the  agreement  made  between  the  parties  at  the  time 
of  giving  the  promissory  note  in  suit,  was  not  in  evidence. 
The  offer  of  the  defendant  was  to  show  that  this  check,  with 
other  checks  and  notes,  was  given  to  pay  and  satisfy  certain 
claims  against  the  decedent,  at  his  request,  and,  by  mistake, 
had  been  omitted  in  stating  the  account  between  the  defend- 
ant and  the  administrator,  and  that,  therefore,  the  note  given 
was,  to  the  extent  of  those  payments,  without  consideration. 
As  the  case  then  stood,  this  proof  was  entirely  competent. 
The  suit  was  between  the  original  parties  to  the  note,  and,  if 
the  defendant  could  show  that,  in  stating  the  account  which 
resulted  in  giving  tlie  promissory  note,  claims  in  his  hands 
against  the  decedent  were,  by  mistake,  left  out  of  that 
accounting,  it  was  competent  for  him,  under  the  general 
issue,  to  make  proof  of  such  mistake,  and  have  it  corrected. 
Trueman  v.  HHr.^<f,  1  T.  N.  40;  JJaifs  v.  Lloi/d,  12  Q.  B. 
531 ;  Thomas  v.  Hairkes,  8  M.  &  W.  140;  Wi/son  v.  Wilson, 
14  C.B.  616. 

The  statement  of  an  account  is  not  conclusive,  but  only 
presumptive  evifk'nce  against  the  party  admitting  the  balance 
to  be  against  him.  Chit,  on  Con.  {llfh  Am.  ecJ.)  9(39.  Fraud 
or  mistake  may  be  shown  against  it. 

But  tliis  ruling  of  the  court,  if  erroneous,  was  harmless  to 
the  defendant,  in  view  of  the  further  developements  of  the 
case,  unless  the  court  erred  in  its  subsequent  rejection  of  the 
testimony.  After  the  introduction  of  the  agreement  by  the 
defendant,  the  admissibility  of  proof  of  claims  omitted, 
depended   upon   his  ability  to  show  that  demand   had  been 
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made  for  their  allowance,  upon  the  plaintiff,  within  the  two 
months  limited  therefor,  in  said  agreement.  This  proof 
plaintiff  attempted  to  make;  and  tlie  main  question  in  this 
cause  is,  whether  the  proof  offered  by  him  contained  any  evi- 
dence of  such  demand.  The  judge  ruled  that  there  was  no 
such  evidence.  If  so,  proof  of  omission  of  claims  in  the 
settlement,  became  of  no  moment.  The  only  testimony  upon 
this  point  was  that  of  the  witness  Magee,  and  the  testimony 
given  by  him  is  extremely  vague.  It  would  be  merely 
guessing,  to  say  that  the  conversation  spoken  of  by  him, 
between  the  parties,  had  any  relation  to  the  accounts  between 
Vanderveer  and  the  decedent.  He  says  the  note  of  Doctor 
Conover  was  spoken  of.  Nothing  was  said,  in  the  conversation 
by  the  parties,  to  indicate  that  ■  that  note  had  anything  to  do 
with  the  settlement  between  them,  and  there  is  no  evidence  in 
the  cause  to  show  that  it  had  any  connection  with  the 
accounts,  or  that  the  decedent,  Smock,  had  any  responsibility 
on  account  of  it.  No  mention  whatever  was  made  of  the 
account — no  mention  made  of  any  error  in  the  settlement — 
and  there  is  nothing  in  the  testimony  to  indicate  that  it 
related  to  that  more  than  to  any  other  business  that  might  be 
transacting  between  them.  Beside,  this  conversation  was 
had  only  a  few  days  after  the  final  settlement  of  an  account 
that  had,  for  some  time,  been  under  consideration  by  the 
parties.  It  was  settled  in  the  presence  of  a  witness  called  in 
to  overlook  that  business.  It  is  quite  improbable  that,  within 
a  few  days,  the  defendant  should  have  discovered  omissions 
more  than  sufficient  in  amount  to  balance  the  note  deliberately 
made  by  him,  and  equally  improbable,  if  such  omissions  had 
been  made,  and  demand  made  to  rectify  the  account,  that  the 
defendant  would  have  left  himself  without  a  witness,  or 
Avithout  the  means  of  making  proof  of  it,  when  such  means 
could  so  easily  have  been  obtained.  I  tiiink  there  was  nothing 
in  the  evidence  of  Magee  to  prove  or  raise  any  fair  i)resump- 
tion  that  tiie  subject  mutter  of  tlie  conversation  related  by 
him  had  anything  to  do  with  the  accounts  embraced  within 
the  settlement,  for  the  balance  of  whicli  the  promissory  note 
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was  given.  I  think  the  judge  was  right,  in  the  view  taken 
by  liim,  that  there  was  no  evidence  of  demand,  and  properly 
excluded  the  evidence. 

There  being  no  error  found  in   the  record,  the  judgment 
below  must  be  affirmed,  with  costs. 


THE  STATE  v.  WILLIAM  II.  HYKR. 

1.  A  woman  wlio  voluntarilv  takes  a  potion  administered  to  her  for  the 
purpose  of  causing  an  abortion,  is  not  an  accomplice  in  ilie  crime  of 
the  person  administering  it,  tlie  law  making  it  no  crime  in  her  to  take 
the  potion. 

2.  Although  tlie  practice  of  courts  is  to  advise  juries  not  to  convict  a 
defendant  on  the  uncorroborated  testimony  of  an  accomplice,  yet  a 
conviction  founded  on  such  evidence  is  strictlv  legal. 


Error  to  Monmouth  Sessions.  On  indictment  for  attempt 
to  produce  abortion. 

Argued  at  June  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Vax  Syckel  and  Kxapp. 

For  the  plaintift'  in  error,  George  C.  Beehiian. 

For  the  state,  W.  H.  Cotiover,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Kxapp,  J.  Hyer,  the  plaintiff  in  error,  was  tried  at  the 
October  Term,  1875,  of  the  Monmouth  Court  of  Sessions, 
upon  an  indictment  against  him  for  advising  a  pregnant 
woman  to  take,  and  administering  to  her,  certain  medicines, 
Avith  intent  to  ])rocnre  an  abortion,  upon  which  trial  he  was 
convicted. 

Upon  the  trial  of  the  indictment  this  woman  was  a  princi- 
pal witness  for  tlie  state. 
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In  giving  the  case  to  the  jury,  the  court  was  requested  by 
the  defendant  to  charge  them,  "that  if  this  witness  took  the 
medicine  with  intent  to  procure  an  abortion,  she  was  an 
accomplice,  or  particeps  criminis,  and  as  such  her  evidence 
alone  would  not  be  sufficient  for  the  jury  to  base  a  conviction 
on."  The  court  refused  so  to  charge,  and  exception  was  taken 
and  sealed  upon  the  refusal.  Other  exceptions  were  taken  to 
the  charge,  but  the  court  stopped  the  argument,  except  upon 
this  pbint. 

The  question  is  whether  there  was  error  in  the  refusal  to 
charge  as  requested. 

A  request  to  charge,  embodying  several  propositions,  is 
properly  refused  if  any  one  of  those  proj)ositions  is  untena- 
ble, or  improperly  asked  for.  Beaver  v.  Taijlor  et  a/.,  93  U. 
S.  Kep.  (3  Otto)  46,  <ind  cases  cited. 

In  the  request  to  charge,  under  consideration,  there  are 
contained  two  distinct  propositions;  one  is,  that  if  she  vol- 
untarily took  the  medicine' which  the  defendant  is  charo-ed 
with  having  advised  her  to  take,  she  is  an  accomplice  in  his 
crime;  and,  second,  if  such  accomplice,  her  testimony  is  not 
sufficient  in  law  to  convict,  unless  supported  by  corrobo- 
rative proof.  As  to  the  first  proposition,  that  she  is  an  ac- 
complice in  the  offence  of  which  he  is  convicted,  its  correct- 
ness will  be  determined  by  considering  whether,  under  the 
law  upon  which  this  indictment  is  framed,  any  criminality 
can  attach  to  her  by  reason  of  her  voluntarily  yielding  to  his 
advice  and  taking  the  potion  administered.  The  language  of 
the  enactment  under  which  the  indictment  is  framed  is,  "  If 
any  person,  maliciously  or  Avithout  lawful  justification,  with 
intent  to  cause  and  procure  the  miscarriage  of  a  woman  then 
pregnant  with  chihl,  shall  administer  to  her,  prescribe  for  her, 
or  advise  or  direct  her  to  take  or  swallow  any  poison,  drug^ 
medicine  or  noxious  thing,  such  offender  shall,  on  conviction 
thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  be  })un- 
ished,"  (tc.  {Rec,  p.  146,  §  75.)  This  offence  is  entirely  a 
statutory  one;  it  consists  in  unlawfully  administering,  pre- 
scribing, advising  or  directing  a  pregnant  woman  to  take  some 
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drug  or  medicine  with  intent  to  cause  her  miscarriage.  The 
taking  of  the  drug  or  medicine  is  not,  by  the  statute,  made 
an  offence  in  her,  nor  does  it  constitute  an  element  in  his 
crime.  At  the  common  \a.\\,  an  indictment  for  procuring  an 
abortion  would  lie  if  the  mother  Mas  quick  with  child  ;  but 
the  procuring  of  an  abortion,  or  the  attempt  to  do  so  by  the 
mother  herself,  or  by  another  with  her  consent,  was  not  an 
indictable  offence,  so  far  as  it  affected  her.  This  was  decided 
in  State  v.  Cooper,  2  Zab.  52.  This  enactment,  almost  im- 
mediately following  the  decision  of  the  case  last  mentioned, 
was  intended  to  remedy  this  defect  in  the  law,  and  make  the 
attempt,  as  against  her,  criminal.  Chief  Justice  Green,  in  the 
case  of  State  v.  Murphy,  3  Dutcher  112,  in  speaking  of  the 
purpose  of  this  statute,  remarks  that  "  it  was  not  to  prevent 
the  crime  of  abortion  so  much  as  to  guard  the  health  and  life 
of  the  mother  against  the  consequences  of  such  attempts. 
The  guilt  of  the  defendant  is  not  graduated  by  the  success  or 
failure  of  the  attempt;  it  is  immaterial  whether  the /o?//(s  is 
destroyed  or  whether  it  is  quickened  or  not ;  in  either  case 
the  degree  of  the  defendant's  guilt  is  the  same.  -5^  *  * 
Nor  does  the  statute  make  it  criminal  for  the  woman  to 
swallow  the  potion.  No  act  of  hers  is  made  criminal  by  the 
statute.  Her  guilt  or  innocence  remains  as  at  common  law. 
Her  offence,  at  the  common  law,  is  against  the  life  of  the 
child.  The  offence  of  the  third  person,  under  the  statute,  is 
mainly  against  her  life  and  health.  The  statute  regards  her 
as  the  victim  of  crime,  not  as  the  criminal ;  as  the  object  of 
protection  rather  than  of  punishment.  The  swallowing  of 
the  potion  by  her  is  not  a  crime.  Tiie  third  party  who  ad- 
ministers the  potion,  or  who  instigates  its  being  taken,  is  the 
only  offender  recognized  by  the  statute.  Advising  to  take 
the  potion  is  the  overt  act  made  criminal  by  the  statute." 

Upon  the  trial  of  an  indictment  against  Robert  Wood, 
under  the  ^lassachusetts  statute,  of  which  ours  was  probably 
intended  to  be  a  copy,  the  court  was  asked  to  instruct  the  jury 
that  the  pregnant  woman,  who  was  sworn  as  a  witness  in  the 
cause,  was  so  far  an  accomplice  that  the  jury  could  not  con- 
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vict  the  defendant  on  her  uncorroborated  testimony.  This 
was  refused  by  the  court,  and  the  jury  were  instructed  tliat 
she  was  not,  in  law,  an  accomplice;  and  upon  exceptions 
taken  to  this  refusal  and  charge  as  given,  the  Supreme  Court 
held  that  the  jury  were  rightly  instructed — that  she  was  not, 
under  the  statute,  an  accomplice  ;  and  as  to  her,  the  practice 
of  requiring  corroborative  proof  did  not  apply,  the  statute 
creating  no  offence  in  her. 

I  think  it  clear  that  the  relation  of  the  witness  to  the 
offence  charged,  was  not  that  of  an  accomplice  in  the  defend- 
ant's crime,  any  more  than  the  purchaser  of  liquor  sold  con- 
trary to  law,  is  an  accomplice  with  the  seller.  However  the 
particular  circumstances  connecting  her  with  the  transaction, 
may  bear  upon  the  credence  to  be  given  to  her  testimony  by 
the  jury,  she  was  entitled  to  stand  before  the  court  as  a 
witness  unimpeached  by  any  suj)posed  complicity  in  the  de- 
fendant's offence.  This  view  of  her  position  as  a  witness, 
must  result  in  an  affirmance  of  the  judgment  below,  without 
looking  at  the  soundness  of  the  second  branch  of  the  request 
to  charge.  If  not  an  accomplice  within  tiie  intent  of  the  law, 
the  second  part  of  the  instructions  asked  for  was  an  irrelevant 
proposition. 

But  if  we  look  into  the  other  question  raised  by  the  excep- 
tion, I  think  it  will  appear  that  the  request  was  wrong 
throughout.  Although  the  judicial  treatment  of  the  evidence 
of  accomplices  is  somewhat  anomalous,  yet  it  will  be  found 
that  important  points  have  been  settled. 

The  legal  competency  of  accomplices  as  witnesses  is  clearly 
established.  Indeed,  it  is  said  to  be  the  policy  of  the  law  to 
invite  such  persons  to  couie  forward  and  expose  undiscovered 
participants  in  their  guilt.  Jordaine  v.  LashbrooJce,  7  T.  R. 
609.  Yet,  tainted  as  they  are  with  confessed  criminality,  and 
testifying,  as  they  often  do,  under  the  strong  motive  of  hope 
of  favor  or  |)ardon,  it  is  but  natural  to  withhold  from  them 
that  faith  in  their  testimony  which  we  accord  to  the  upright, 
disinterested,  and  innocent.  It  was  reasonable  that  courts 
should  regard  their  testimony  with  suspicion,  and  look  care- 
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fully  into  the  secret  motives  that  might  actuate  bad  minds  to 
draw  in  and  victimize  the  innocent;  and,  consequently,  there 
has  grown  up  in  the  courts  a  settled  practice  quite  universal, 
and  entitled  in  its  observance  almost  to  the  reverence  of  law, 
to  advise  jurors,  in  the  strongest  cautionary  terms,  not  to 
convict  defendants  on  such  testimony,  unless  they  can  find 
corroboration  in  the  testimony  of  other  and  unsuspected  wit- 
nesses, upon  such  material  circumstances  as  tend  directly  to 
establish  the  guilt  of  the  accused.  And  quite  frequently  do 
the  courts,  in  their  discretion,  direct  juries  to  acquit  and  set 
aside  verdicts  founded  on  the  testimony  of  uncorroborated 
accomplices.  But  I  think  it  may  be  asserted  as  the  law  that, 
when  the  jury  acting  upon  such  testimony,  he  being  a  legal 
witness,  find  a  verdict  of  guilty,  it  is  a  lawful  verdict,  and 
cannot  be  disturbed  on  error. 

It  would  be  illogical  to  place  all  accomplices,  or  accom- 
plices in  every  character  of  crime,  upon  the  same  footing. 
Evidently  the  nature  of  the  crime  of  which  he  acknowledges 
himself  to  be  guilty,  must  vary  the  weight  that  a  jury  will 
accord  to  his  testimony;  the  reasonableness  of  his  story,  and 
his  manner  of  testifying,  must  be  considerations  affecting  his 
credibility,  and  tending  to  shape  the  advice  of  the  judge.  If 
the  offence  be  one  free  from  moral  turpitude,  the  story  told 
reasonable,  the  manner  of  its  relation  evincive  of  truthful- 
ness, the  jury  might,  even  under  the  influence  of  the  strongest 
caution,  feel  bound  in  conscience  to  believe  it,  and  convict. 
To  deny  to  a  conviction,  under  such  circumstances,  legal  sup- 
port, would  be  to  take  from  the  jury  the  right  of  judgment 
upon  the  weight  of  testimony  of  legally  competent  witnesses 
— a  right  within  their  province — and  to  compel  them  to  find 
against  their  convictions  of  its  truth. 

The  wise  practice  of  courts  to  admonish  jurors  against  too 
great  reliance  on  the  evidence  of  particeps  criminis,  found 
much  support  in  the  circumstance  that  the  mouth  of  the  ac- 
cused was  closed  against  the  accusations  of  his  criminality, 
while  the  self-convicted  criminal  was  allowed  to  speak.  The 
admission  of  persons  accused  of  crime,  as  witnesses  in  their  own 
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behalf,  has  removed  this  one  ground  for  disfavoring  such  tes- 
timony. But  while  cogent  reasons  still  exist  for  scrutiny  and 
distrust  of  evidence  from  such  impure  sources,  I  have  not 
fallen  in  with  any  case  condemning  a  conviction  founded  on 
the  uncorroborated  testimony  of  an  accomplice  as  illegal.  On 
the  other  hand,  I  find  cases  of  high  authority  in  support  of 
such  conviction. 

In  the  well-known  case  of  Atwood  <(•  Bobbins,  1  Leach  C.  C. 
464,  tried  before  Justice  Buller,  for  robbery  from  the  person, 
the  only  evidence  to  identify  the  prisoners  and  connect  them 
with  the  robbery,  was  the  testimony  of  an  accomjjlice,  testify- 
ing that  the  defendants,  with  himself,  constituted  the  three 
persons  who  committed  the  crime;  the  case  was  given  to  the 
jury,  and  a  verdict  of  guilty  had.  The  propriety  of  this 
verdict  was  referred  to  the  twelve  judges  of  England,  who, 
by  a  unanimous  vote,  pronounced  it  to  be  legal.  And  in  the 
subsquent  case  of  Rex  v.  Durham,  1  Leach  C.  C.  478, 
Baron  Perryn,  one  of  the  judges  who  sat  in  the  Atwood  & 
Robbins  case,  permitted  the  case  to  go  to  the  jury  upon  the 
sole  evidence  of  an  alleged  accomplice,  stating  that  tlie  twelve 
judges  who  sat  in  the  Atwood  &  Robbins  case  were  unani- 
mously of  opinion  that  the  practice  of  rejecting  an  unsup- 
ported accomplice,  was  rather  a  matter  of  discretion  with  the 
court  than  a  rule  of  law.  Lord  Ellenborough,  in  the  case  of 
Rex  V.  Jones,  2  Camp.  131,  remarks  that  "No  one  can 
seriously  doubt  that  a  conviction  is  legal,  though  it  proceed 
on  the  evidence  of  an  accomplice.  Judges,  in  their  discretion, 
will  advise  a  jury  not  to  believe  an  accomplice,  unless  con- 
firmed." 

Alderson,  B.,  in  Rex  v.  Wilhes,  7  C.&  P.  272,  in  summing  up 
to  the  jury,  says  :  "  You  may  legally  convict  on  the  evidence 
of  an  accomplice  only,  if  you  can  safely  rely  on  his  testimony, 
but  I  advise  jurors  never  to  act  on  the  evidence  of  an  accom- 
plice only,  unless  he  is  confirmed  as  to  the  particular  person 
charged  with  the  offence."  The  same  language  substantially 
was  used  by  Lord  Abinger,  C  B.,  in  directing  the  jury  in 
Reg.  V.  Farler,  8  C.  (£•  P.  106.     In  the  case  of  Reg.  v.  Stubbs, 
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33  E.  L.  &  Eq.  R.  552,  at  the  trial  before  the  Durham 
Sessions,  corroboration  of  the  testimony  of  an  accomplice  as 
to  the  connection  of  the  prisoner  with  the  oifence  was  wanting, 
and  the  chairman  instructed  the  jury  that  corroboration  as  to 
each  prisoner  was  not  necessary.  The  correctness  of  this 
direction  was  reserved  for  the  judgment  of  the  Court  of  Crim- 
inal Appeal,  and  it  was  unanimously  decided  by  that  court 
that  it  had  no  power  to  interfere.  Chief  Justice  Jarvis  says  : 
"  It  is  not  a  rule  of  law  thsit  accomplices  must  be  confirmed, 
in  order  to  render  a  conviction  valid,  but  it  is  usual  in  prac- 
tice for  the  judge  to  advise  the  jury  not  to  convict  on  such 
testimony  alone,  and  jurors  generally  attend  to  the  judge's 
direction,  and  require  confirmation,  but  it  is  only  a  rule  of 
practice."  Park,  B.,  and  Justices  Wightman,  Creswell,  and 
Willes  expressed  themselves  to  tiie  same  effect ;  the  latter 
remarking  :  "  This  is  not  a  question  of  law,  but  of  practice  ; 
and  questions  of  law  only  can  be  reserved  for  our  opinion." 
A  number  of  cases  to  the  same  effect  will  be  found  collected 
in  1  FkiUip's  Evidence,  {10th  Eng.  ed.,)  ch.  6,  §  2,  note  1. 
Further  reference  to  them  is  unnecessary. 

It  will  be  found,  on  examination,  that  the  rule  in  this 
country  is  the  same.  In  I  Whnrt.  Crim.  Law.,  §  783,  the 
author  states  that  the  preponderance  of  authority,  in  this 
country  is,  that  a  jury  may  convict  a  prisoner  on  the  testi- 
mony of  an  accomplice  alone,  though  the  court  may,  at  its 
discretion,  advise  them  to  acquit  unless  such  testimony  is 
corroborated  on  material  points.  And  in  the  note  in  the 
sixth  edition,  a  number  of  American  cases  are  cited  in  sup- 
port of  the  statement  in  the  text.  These  cases  recognize  the 
same  practice  in  our  courts,  to  caution  and  advise  juries 
against  conviction  upon  such  testimony  alone.  The  corrobora- 
tion which  they  are  directed  to  look  for,  must  be  upon  matters 
material  to  the  guilt  of  the  accused,  not  as  to  the  fact  of  the 
crime,  merely,  but  upon  matters  which  connect  the  prisoner 
with  the  crime  committed,  and  the  number  of  accomplices 
testifying  has  no  effect  to  dispense  with  or  lessen  the  need  of 
supporting  proof.     Such  proof  must  come  from  sources  un- 
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tainted  by  the  particular  crime.  They  will  show,  further, 
that  this  is  a  practice,  merely — one,  it  is  true,  of  high  obliga- 
tion on  courts  to  observe — and  that  it  is  not  a  rule  of  law. 
If  this  be  the  state  of  the  law,  then  the  defendant  was  not 
entitled  to  the  instruction  asked  for,  had  the  witness  been,  in 
the  law,  particeps  criminis.  The  instruction  requested  was, 
that  as  matter  of  law,  a  conviction  based  on  the  testimony  of 
an  accomplice,  could  not  be  supported.  This  instruction  was 
not  his  right. 

It  is  extremely  unlikely  that,  in  the  interests  of  justice, 
any  judge,  in  a  proper  case,  would  neglect,  much  less  refuse, 
to  give,  on  request,  such  caution  to  the  jury,  as  the  circum- 
stances of  the  case  required ;  but  if  he  should — it  being  a 
matter  of  discretion  with  him — errors  could  not  be  assigned 
on  the  refusal. 

No  error  appears  in  the  record  and  judgment,  and  there 
should  be  affirmance. 


THE  BOARD  OF  CHOSEN  FREEHOLDERS  OF  ATLANTIC 
COUNTY  V.  PETER  S.  TILTON,  COLLECTOR  OF  HAM- 
MONTON. 

1.  The  twenty-ninth  section  of  the  act  incorporating  the  town  of  Ham- 
monton,  in  Atlantic  county,  (Pmnph.  Laws,  1866,  p.  202,)  held  not  to 
be  in  conflict  with  or  as  repealing  Sections  30,  31  and  32  of  the  "  act 
to  incorporate  the  chosen  freeholders  in  the  respective  counties  of  the 
state." 

2.  Hainmonton  is  properly  included  in  levying  a  tax  for  tlie  support  of 
the  poor  in  the  county  poor-house  of  that  county,  ordered  by  the 
board  of  freeholders  to  be  assessed  upon  the  county. 


On  application  for  peremptory  mandamus. 

Argued  at  November  Term,  1876,  before  Justices  Depue, 
Van  Syckel  and  Knapp. 
Vol.  X.  2  R 
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For  the  relator,  A.  C.  Scovel. 

For  the  defendant,  Robert  Gilchrist. 

The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  Application  is  made  on  behalf  of  the  board  of" 
chosen  freeholders  of  the  county  of  Atlantic,  for  a  mandamus 
to  compel  the  collector  of  the  town  of  Hamnionton,  in  said 
county,  to  collect  a  tax  ordered  by  the  board  of  freeholders  of" 
said  county  to  be  raised  for  the  support  of  the  poor  in  the 
county  poor-house. 

The  proportion  of  tax  ordered  by  the  freeholders  to  be  as- 
sessed upon  the  town  for  the  year  1876,  was  assessed  by  the 
assessor  of  the  town,  but  the  collector  refuses  to  collect  the 
assessment.  This  refusal  is  based  upon  the  alleged  ground 
that,  by  the  provisions  of  the  act  entitled  "  An  act  to  incor- 
porate the  town  of  Hammonton,  in  the  township  of  Mullica, 
in  the  county  of  Atlantic,"  the  general  law  providing  for  the 
support  of  poor-houses  in  the  counties,  by  taxation  upon  town- 
ships in  the  counties,  is  repealed  as  to  that  town.  By  the 
twenty-ninth  section  of  the  charter  of  Hammonton,  [Famph. 
JLaws,  1866,  p.  202,)  it  is  enacted  that  "  the  legal  voters  may, 
at  their  annual  charter  election  in  each  year,  raise  by  a  plu- 
rality of  votes,  such  sum  or  sums  of  money  as  they  may  think 
proper  and  necessary  for  the  support  and  maintenance  of  the 
poor  of  said  town."  And  by  the  thirty-third  section  of  the 
same  act,  it  is  enacted  that  "  from  and  after  the  passage  of 
this  act,  all  acts  or  parts  of  acts  inconsistent  with  or  repugnant 
to  the  provisions  hereof,  the  same  be  and  they  are  hereby  re- 
pealed, so  far  as  they  might  otherwise  relate  to  the  town  of 
Hammonton  hereby  created."  It  is  claimed  that  the  thirtieth 
and  thirty-second  sections  of  the  act  to  incorporate  the  chosen 
freeholders  in  the  respective  counties  in  this  state,  {Eci\,  p. 
127,)  which  provides  for  the  purchase  or  erection  of  county 
poor-houses,  and  levying  tax,  by  order  of  the  freeholders,  for 
their  support,  are   inconsistent  with   and   repugnant  to  the 
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twenty  ninth   section   of  the  charter,  and  are,  therefore,  re- 
pealed, as  to  that  town. 

It  is  a  rule  of  statutory  construction  that  where  contrary 
laws  come  in  question,  the  general  law  yields  to  the  special, 
and  that  regardless  of  the  order  of  time  of  their  passage 
State  V.  Clark,  1  Dutcher  54  ;  State,  Taintor,  pros.,  v.  3Io)-- 
ristown,  4  Vroom  61.  Unless,  by  the  general  law,  the  legis- 
lature manifests  the  intent  to  repeal  the  special  law.  State, 
M.  &  E.  R.  R.  Co.,  pros.,  V.  Commissioner  of  Railroad  Taxa- 
tion, 9  Vroom  472. 

A  special  local  laAV  that  is  positively  repugnant  to  a  former 
general  law,  and  not  either  confirmative,  cumulative  or  aux- 
iliary to  it,  repeals  the  old  law  to  the  extent  of  the  repugnancy. 
McGavisk  ads.  State,  M.  &  E.  R.  R.  Co.,  pros.,  5  Vroom  511. 

This  act  respecting  the  town  of  Hammonton,  contains  a 
repealing  clause  of  all  inconsistent  legislation.  But  is  this 
legislation  inconsistent  with  the  provisions  of  the  act  giving 
power  to  the  board  of  freeholders  of  the  respective  counties 
to  build  poor-houses  and  provide  for  their  support,  or  is  it 
merely  a  provision  of  law,  conferring  upon  that  town  power 
in  reference  to  its  poor,  such  as  is  given  to  all  the  towns  and 
townships  in  the  state  by  general  law,  auxiliary  to  the  relief 
provided  in  the  freeholders'  act? 

An  examination  of  the  legislation  for  the  support  of  the 
poor  will,  I  think,  show  the  latter  to  be  the  correct  view. 

On  March  11th,  1774,  the  colonial  legislature  passed  ''An 
act  for  the  settlement  and  relief  of  the  poor,"  It  embodied 
all  previously  existing  laws  on  that  subject,  with  some  im- 
portant additions.     AUivsorCs  Lairs,  p.  412. 

By  the  twenty-first  section,  overseers  of  the  poor  in  any 
city,  town  corporate,  township,  or  precinct,  with  consent  of 
the  major  part  of  the  inhabitants  thereof,  were  empowered  to 
build,  purchase,  or  hire  and  pay  for,  out  of  the  moneys  pro- 
vided for  the  relief  of  the  poor,  any  house  or  houses  in  such 
city,  &c.,  in  which  to  keep  and  relieve  their  poor.  The  thir- 
teenth section  provided  for  the  assembling  of  the  inhabitants 
in  town  meeting,  and  deciding  upon  the  sum  or  sums  to  be 
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raised  for  the  relief  of  the  poor,  and  for  its  assessment  and 
collection. 

The  first  general  provision  for  the  erection  and  maintenance 
of  county  poor-houses,  is  found  in  the  act  to  incorporate  the 
chosen   freeholders  of  the    respective  counties  of  the  state, 
passed    Februrary    13th,   1798.      Pat.    Laws,  p.   265.      By 
Sections  30,  31,  and  32   of  that  act,  power  is  given   to  the 
freeholders  of  the  respective  counties   to  build  or  purchase 
county  poor-houses,  and  to  direct,  by  their  order,  the  amount 
of  money  for  the  cost  of  building  and  for  the  support  of  the 
poor,  to  be  raised  and  apportioned  between  the  townships  of 
the  county.     Within  a  few  days  thereafter,  (on  the   21st  of 
February,  1798,)  the  act  incorporating  the  inhabitants  of  town- 
ships, was  passed.     By  the  eleventh   section  of  that  act,  the 
persons  qualified  to  vote  at  town  meeting  were  empowered,  at 
the  annual  or  other  town   meeting,  to  vote,  grant,  and  raise 
such  sums  of  money  for  the  maintenance  and  support  of  the 
poor  as  they  or  the  major  part  of  them  should  deem  proper 
and  necessary  for  the  maintenance  and  support  of  the  poor 
(and  other  specified  purposes),  and  provided  for  raising  the 
money  by  tax  upon  the  townships.     These  three  enactments 
passed  into  the  revision  of  Judge  Paterson,  in  1800,  as  they 
were  enacted,  except  that  the  thirteenth  and  fourteenth  sec- 
tions of  the  act  of  1774,  providing  for  raising  the  money  for 
poor  purposes,  were  omitted,  provision  for  that  purpose  being 
found  in  the  eleventh  section  of  the  township  act.     The  pro- 
visions in  the  freeholders'  act,  for  the  erection  and  mainte- 
nance of  county  poor-houses  by  taxation   upon  the  county, 
was  not  then  considered  inconsistent  with  the  provisions  of 
the  poor  law,  permitting  the   hiring  or  purchase,  by  cities, 
towns  corporate,  or  townships,  of  buildings  in  whicli  to  keep 
their  poor,  aftd  paying  for  the  same  out  of  the  poor  money, 
nor  with  the  provisions  of  the  township  act,  empowering  the 
inhabitants   of  townships   to  order  and   raise,  at  town  meet- 
ings, money  for  the  support   of  the  poor.     Then,  as  the  laAv 
stood,  the  board  of  freeholders  of  each  county  had  power  to 
build  poor-houses  for  the  county,  and  order  the  cost  thereof, 
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and  the  support  of  the  poor  who  were  kept  there,  to 
be  raised  by  tax  upon  the  county  at  large.  The  town- 
ships that  had  poor-houses  were  authorized  to  raise,  by 
township  tax,  money  for  their  support ;  those  that  had  not 
]>oor-houses  were  authorized  to  hire  or  build  them  out  of  the 
moneys  raised  in  the  township  for  poor  purposes.  If  the 
township  maintained  their  own  poor-house,  the  duty  of  sup- 
port was  upon  them,  by  taxing  theniseh^es  therefor,  and  the 
■county  tax,  for  the  erection  and  support  of  a  county  poor- 
house,  was  chargeable  upon  all  the  townships,  and  those 
having  township  institutions  were  not  exempt  from  the  pay- 
ment of  their  quota  of  such  tax.  These  powers  in  the  county 
and  in  the  several  townships  were  concurrent.  But  this 
worked  a  hardship  upon  those  townships  which  had  built 
houses  for  their  poor  before  the  county  had  built ;  and,  to 
relieve  such  townships  from  this  double  taxation,  a  supple- 
ment to  the  freeholders'  act  was  passed  February  12th, 
1817,  {Laws,  1817,  p.  24,)  providing  that  townships  which 
had  built  poor-houses,  or  which  should  thereafter  build,  the 
freeholders  having  first,  on  request  of  such  township,  refused 
to  build  a  county  poor-house,  should  be  exempt  from  paying 
any  part  of  the  cost  of  hnUd'tng  any  county  poor-house  that 
should  thereafter  be  erected.  This  act,  amended  in  some 
material  respects — among  others,  extending  the  exemption 
from  tax  to  that  for  support  of  poor-houses — became  the  fifth 
section  of  the  act  entitled  "  An  act  concerning  the  Board  of 
Chosen  Freeholders,"  passed  February  28th,  1820,  and  is  now 
Section  42  of  the  freeholders'  act,  as  revised.  The  twenty- 
first  section  of  the  act  of  1774  is  embodied  almost  unchanged 
in  the  fifteenth  section  of  the  present  poor  law.  Rev.,  p.  838. 
The  thirteenth  section  of  the  act  of  1774,  for  the  raising  of 
money  for  the  support  of  the  poor,  was,  in  substance,  incor- 
porated in  the  eleventh  section  of  the  township  act  of  1798, 
"which  now  forms  the  eleventh  section  of  the  present  township 
law,  and  which  is  almost  identical  with  the  provisions  of  the 
twenty-ninth  section  of  the  act  incorporating  the  town  of 
Hammonton. 
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The  power  of  the  chosen  freeholders  to  build  poor-houses 
has  continued,  and  now  remains  the  same  as  it  was  when 
originally  given  in  1798.  The  township  act  was  passed  at 
the  same  session  with,  hut  after  the  act  incorporating  the 
chosen  freeholders,  and  contained  a  clause  repealing  all  incon- 
sistent legislation.  The  provision  authorizing  the  townships 
to  raise  money  for  the  support  of  the  poor  was  not  then 
deemed  in  conflict  with  the  latter  act,  authorizing  taxes  to  be 
levied  for  the  building  and  support  of  county  poor-houses. 
All  three  of  tliese  enactments  have  stood  together,  and  come 
down  through  the  various  revisions  and  digests  of  laws  for 
three-quarters  of  a  century,  and  have  been  believed  to  be  not 
in  conflict,  but  in  strict  harmony  with  each  other,  and  been 
regarded  as  conferring  together  cumulative  and  enlarged 
powers  in  relation  to  the  support  of  the  poor. 

The  county  of  Atlantic  has  a  poor-house,  and,  under  the 
law,  all  the  townships  in  that  county  are,  on  the  order  of  the 
board  of  freeholders,  liable  for  taxes  for  its  support.  Tiie 
town  of  Hammonton  says  it  is  not  liable  for  that  tax,  because 
the  legislature,  in  the  act  creating  it  a  separate  corporation,, 
conferred  upon  it  power  to  raise  money  for  the  support  of  the 
poor ;  and  that  this  is  legislation  inconsistent  with  the  right 
of  the  county  to  order  levied  on  the  newly  created  town  taxes 
for  the  support  of  the  county  poor.  It  seems  to  me  that  that 
legislation  does  no  more  than  give  to  Hammonton  the  same 
power  conferred  by  the  general  law  uj)on  the  towns  and  town- 
ships in  the  state  to  raise  money  for  the  support  of  the  poor  ; 
and  as  that  provision  of  the  general  law  has  never  been  re- 
garded as  conflicting  witli  the  right  of  the  freeholders,  I  can- 
not see  how  the  legislation  for  Hammonton  is  in  conflict  with 
it ;  nor  do  I  perceive  in  it  the  legislative  intent  to  relieve  the 
town  from  the  duty  of  bearing  its  share  of  the  county  tax 
with  otiier  towns  and  townships  in  the  county,  all  of  which 
possess  the  same  power  to  raise  money  for  themselves,  con- 
ferred upon  them  in  terms  almost  identical  with  those  used 
by  the  legislature  in  the  town  charter. 

To  exempt  the  town  from  sharing  with   like  municipalities 
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the  burden  of  taxes  imposed  by  general  law  for  such  public 
purposes,  the  legislative  intent  so  to  do  should  appear  in 
express  ternis,  or  in  the  clearest  implication  springing  from 
them.  In  this  case  neither  is  to  be  found  ;  on  the  contrary, 
the  twenty-first  section  of  the  act  expresses  an  opposite  intent. 
It  is  therein  enacted  that  all  state  and  county  tax  shall  be 
assessed  and  collected  by  the  assessor  and  collector  of  said 
town  in  the  like  manner  as  township  taxes  are  assessed  and 
collected.  To  this  general  provision  there  is  no  exception. 
Taxes  for  the  support  of  the  county  poor-house  are  as  much 
county  taxes  as  any  other.  Nor  is  this  provision,  empowering 
towns  and  townships  to  raise  money  for  the  support  of  the 
poor,  a  useless  power,  where  county  poor-houses  exist.  All 
the  poor  are  not  necessarily  seqt  to  the  poor-house,  either 
county  or  township.  It  has  long  been  the  practice  in  this 
state  for  townships,  in  counties  where  a  poor-house  exists,  to 
raise  money  for  poor  purposes  beside  the  levy,  under  the 
order  of  the  board  of  freeholders.  The  relief  of  the  casual 
poor  is  provided  for  out  of  such  fund.  Where  a  temporary 
misfortune  befalls  the  head  of  a  family,  rendering  public 
relief  for  the  time  necessary,  it  is  not  the  policy  of  the  law 
nor  of  humanity,  to  break  up  the  household,  and  send  its 
members  to  the  poor-house,  when  partial  and  temporary  relief 
may  serve  to  bridge  over  the  misfortune  and  preserve  the 
home.  The  practice  of  granting  such  relief  by  the  township 
is  legal  and  commendable  ;  and  the  power  given  to  Hamnion- 
ton  to  raise  money  for  poor  purposes,  will  enable  that  town 
thus  to  minister  to  its  casual  poor.  But  the  enactment  was 
not  intended  to  relieve  the  town  from  sharing  the  more 
general  public  burden. 

A  peremptory  vumdavms  should  issue. 
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THE    STATE,    HENRY    J.    DAVID,    PROSECUTOR,    v.    JAMES 
BLUNDELL,  SHERIFF  OF  PASSAIC  COUNTY. 

1.  Wliere  a  defendant  in  custody  under  capias  ad  satisfaciendum  gives  a 
bond  to  take  tiie  benefit  of  tbe  insolvent  law,  is  refused  a  discharge, 
and  does  not  surrender  himself  to  the  sheriff,  an  alias  ca.  sa.  cannot 
be  issued  to  re-arrest  liiin  ;  tlie  plaintiff's  remedy  is  on  the  bond. 

2.  A  person  in  jail  under  ca.  sa.,  issued  on  a  judgment  founded  upon 
contract,  may  be  discliarged  on  habeas  corpus. 


On  certiorari. 

The  prosecutor,  Henry  J.  David,  was  arrested  on  capias  ad 
satisfaciendum,  issued  on  a  judgment  recovered  against  him 
in  this  court  in  an  action  of  debt,  at  the  suit  of  Legrand  M. 
Anway,  executor,  &c.,  in  July,  1876.  The  prosecutor  gave 
bond  to  take  the  benefit  of  the  insolvent  laws,  was  discharged 
from  arrest  by  tiie  sheriff",  and  the  writ  was  returned  with  the 
bond  and  inventory.  According  to  the  condition  of  the  bond, 
he  made  application  at  the  January  Term,  1877,  of  the  Court 
of  Common  Pleas  of  Passaic  county  for  a  discharge,  which 
was  refused  by  said  court. 

The  prosecutor  did  not  surrender  himself  to  the  sheriff"  or 
keeper  of  the  jail  of  the  county,  but  remained  at  large  until 
the  25th  day  of  August,  1877,  when  he  was  again  arrested 
on  an  alids  ca.  .sa ,  issued  on  the  same  judgment,  by  order  of 
a  justice  of  this  court.  Being  in  the  custody  of  the  sheriff" 
under  the  alias  ca.  sa.,  he  presented  his  petition  to  said  justice 
for  a  writ  of  Jutbeas  corpus,  which  Avas  allowed  ;  and,  upon 
hearing,  the  prosecutor  was  remanded  into  the  custody  of  the 
sheriff"  on  said  alias  ca.  sa. 

This  certiorari  brings  up  tiie  writ,  the  order,  the  proceed- 
ings, papers  and  testimony  at  the  hearing. 

Argued  at  June  Term,  1877,  before  Justices  Scudder  and 
Reed. 
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The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  Tiie  original  judgment  obtained  in  the  State 
of  New  York,  upon  which  the  action  of  debt  was  brought  in 
this  court,  has  been  assigned,  it  is  alleged,  before  the  action 
brought  in  this  state  ;  but  such  assignment,  if  any  there  be, 
is  not  shown  by  legal  evidence  in  these  papers.  It  is  not, 
however,  important  in  determining  the  questions  which  have 
been  presented  to  us  on  the  motion  to  set  aside  the  order  re- 
fusing a  discharge  of  the  defendant  on  the  habeas  corpus. 
The  question  is  broadly  raised  whether  the  plaintiff  in  execu- 
tion, or  any  one  claiming  under  him,  is  entitled  to  an  alias 
ca.  sa.  on  this  judgment. 

Our  act  for  the  relief  of  persons  imprisoned  on  civil  pro- 
cess enacts,  that  any  person  arrested  or  held  in  custody  by 
any  sheriff,  constable,  or  other  officer,  in  any  civil  action, 
upon  mesne  process,  or  process  of  execution,  shall  be  dis- 
charged from  arrest  or  custody  of  such  officer,  provided  he 
shall  make  out  and  deliver  to  the  officer  a  true  and  perfect 
inventory,  under  oath  or  affirmation,  of  all  his  property,  per- 
sonal and  real,  and  shall  give  bond  to  the  plaintiff  at  whose 
suit  he  is  arrested,  with  sufficient  surety,  in  double  tiie  sum 
for  which  he  is  arrested  or  taken  in  execution,  with  condi- 
tion that  he  will  petition  for  the  benefit  of  the  insolvent  laws, 
comply  with  all  the  requirements  of  the  act,  and,  if  refused 
a  disciiarge,  surrender  himself  immediately  thereafter  to  the 
sheriff  or  keeper  of  the  jail  of  said  county,  there  to  remain 
until  discharged  by  due  course  of  law  ;  and  in  case  of  the 
forfeiture  of  said  bond,  by  breach  of  any  condition  thereof, 
the  plaintiff,  his  executors  or  administrators,  may  bring  an 
action  thereon,  and  recover  the  debt  damages  and  costs  due 
from  tlie  person  or  persons  so  arrested,  and  for  which  the 
arrest  was  made. 

It  is  argued  that  it  is  obligatory,  by  the  condition  of  this 
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bond  which  the  prosecutor  has  given  to  the  plaintiff,  tliat  he 
shall  surrender  himself  immediately  into  the  custody  of  the 
sheriff  or  jailer,  when  refused  his  discharge,  to  be  held  under 
the  original  ca.  sa.,  and  if  he  neglect  and  refuse  so  to  do,  he 
may  be  re-arresied  by  another  ca.  sa.,  upon  the  application  of 
the  plaintiff.  It  is  claimed  that  the  plaintiff,  who  still  holds 
the  bond  for  his  security,  has  either  and  both  remedies ;  that 
he  may  sue  upon  tlie  bond,  and  arrest  the  defendant  on  the 
judgment,  or  at  least  that  he  has  his  election,  and  is  not  re- 
stricted to  an  action  on  the  bond  by  the  terms  of  the  statute. 
It  has  never  been  questioned  that  he  may  have  his  action  on 
the  bond,  for  the  breach  caused  by  the  failure  of  defendant  to 
surrender  himself  into  the  custody  of  the  sheriff  when  re- 
fused a  discharge  under  the  insolvent  laws.  But  if,  for  any 
reason,  he  should  not  wish  to  pursue  this  remedy  on  the  bond, 
may  he  elect  to  again  arrest  the  defendant  on  his  judgment? 
This  is  the  question  ])resentcd  for  our  determination. 

At  the  common  law,  if  the  body  of  the  defendant  was  taken 
in  execution,  that  was  considered,  quoad  him,  a  satisfaction  of 
the  debt;  the  plaintiff  could  not  resort  to  the  judgment  again, 
and  take  or  charge  the  defendant's  person  in  execution,  even 
though  he  were  discharged  the  first  time  by  the  plaintiff's 
consent,  upon  an  express  undertaking  that  he  should  be  liable 
to  be  taken  in  execution  again  if  he  failed  to  comply  with  the 
terms  agreed  on.  Cases  of  fraud  in  procuring  the  discharge, 
escape  and  rescue  are  the  exceptions  to  this  rule.  1  TidcVs 
Pr.  1029,  &c. ;  1  Arch.  Pr.  307,  308;  1  BurriWs  Pr.  314  ; 
Little  v.  Newburyport  Bank,  1 4  Mass.  443 ;  Miller  v.  Miller, 
2  South.  508  ;  Strong  v.  Linn,  2  South.  799 ;  State  v.  Lodge, 
4  Zab.  671. 

To  these  may  be  added  the  case  where  a  defendant  is  ar- 
rested on  a  ca.  sa.  and  discliarged  by  reason  of  irregukirity  in 
the  writ  or  service.  Merchant  v.  Frankis,  3  Q.  B.  1  ;  Mc- 
Corniick  v.  Melton,  1  C,  M.  &■  E.  525  ;  Collins  v.  Beaumont, 
10  A.  &•  E.  225. 

Our  statute  [Rev  ,  p.  393,  §  21,)  preserves  the  right  to  re- 
take any  person  who  shall   be  committed  in  execution  to  any 
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prison,  and  shall  escape  therefrom,  by  a  new  capias  or  ca.  sa., 
or  to  sue  forth  any  other  kind  of  execution  on  the  judgment, 
as  if  the  body  of  such  prisoner  had  never  been  taken  in  execu- 
tion. This  section  recognizes  the  exception  above  stated, 
where  there  has  been  an  escape.  It  is  claimed  that  there  has 
been  an  escape  in  this  case.  This  cannot  be,  for  after  the  de- 
fendant had  given  bond,  under  the  insolvent  act,  he  was  not 
in  prison,  or  in  the  custody  of  the  sheriflF.  Section  4  [Rev.,  p. 
498,)  provides  that  when  tiie  defendant  shall  be  discharged 
upon  execution,  on  giving  bond,  the  sheriff  shall  make  his 
return  thereof,  and  the  delivery  of  the  bond  to  the  plaintiff 
shall  exonerate  the  officer  from  any  liability  for  escape.  The 
sheriff  is  freed  from  further  responsibility  for  the  custody  of 
the  body  ;  the  bond  is  taken  and  accepted,  if  satisfactory,  as 
a  substitute  for  the  body  of  the  defendant,  and  the  plaintiff 
has  his  remedy  by  action  upon  it,  if  any  of  its  conditions  be 
broken.  After  the  bond  is  accepted,  there  can  be  no  escape, 
voluntary  or  negligent,  for  the  sheriff  has  no  control  over  the 
body  of  the  defendant,  unless  he  voluntarily  surrender  him- 
self into  his  custody. 

But  it  is  furtiier  said  that  this  giving  a  bond  is  but  a  pro- 
vision for  a  temporary  and  conditional  enlargement,  and  is  a 
mere  privilege,  which  ceases  when  the  court  refuses  to  dis- 
charge the  defendant  in  the  insolvent  proceedings.  It  is  true, 
that  if  the  defendant  surrender  himself  in  discharge  of  the 
condition  of  his  bond,  he  may  be  held  by  virtue  of  the  origi- 
nal arrest.     Dalbei/  v.  Lowenstein ,  5  Vroom  465. 

But  he  is  held,  not  because  the  privilege  from  arrest  has 
ceased,  but  because  of  his  actual  and  voluntary  return  into 
custody,  in  pursuance  of  his  agreement,  and  the  terms  of  the 
statute.  No  new  right  of  caption  is  given  by  statute,  after 
his  discharge  is  refused,  and  his  surrender  is  voluntary.  His 
enlargement,  therefore,  is  not  a  mere  temporary  privilege,  but 
a  right  which  he  has  purchased  by  giving  an  equivalent — a 
bond,  with  sufficient  surety — according  to  the  directions  of  a 
statute  intended  for  the  relief  of  persons  imprisoned  on  civil 
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process,  which  is  to  be  construed  favorably  for  personal 
liberty. 

A  personal  privilege,  such  as  is  enjoyed  by  reason  of  the 
dignity  of  station,  or  other  circumstances  conferring  a  per- 
manent or  temporary  immunity  from  arrest,  is  an  act  of 
grace  and  favor.  Thus  persons  connected  with  the  trial  of  a 
cause  in  court,  such  as  ])arties,  witnesses,  bail,  attorneys,  &c., 
are  privileged  from  civil  arrest  while  going  to,  attending,  or 
returning  from  courts,  as  a  favor  and  temporarily,  and  will 
be  discharged  by  the  court,  if  arrested,  (JJumphrei/  v.  Cnm- 
ming,  5  Wend.  90,)  and  the  person  taken  may  be  re-arrested 
after  discharge  for  privilege.  Barrack  v.  Newton,  1  Q.  B. 
525.  But  giving  a  sufficient  bond,  under  the  statute,  does 
not  confer  a  mere  temporary  privilege ;  it  is  not  a  conditional 
and  temporary  enlargement,  l)ut  it  assures  a  permanent  im- 
munity from  arrest,  unless  the  defendant  voluntarily  surren- 
ders himself  in  discharge  of  his  bond. 

In  Coburn  v.  Palmer,  10  Cmh.  273,  where  the  debtor  had 
given  bond  for  the  ])rison  limits,  and  failed  to  surrender  him- 
self according  to  the  terms  of  the  bond,  it  was  held  that  the 
creditor's  remedy  was  not  on  the  judgment,  but  on  the  bond 
which  had  been  forfeited.  Such  appears  to  have  been  the 
opinion  of  the  court  in  Woodruff  v.  Barrett,  3  Green  40, 
where  it  is  said,  "When  the  court  refused  to  dischai'ge 
the  debtor,  he  had  an  election  either  to  forfeit  his  bond,  by 
continuing  at  large,  or  to  save  it  by  an  immediate  surrender 
of  himself  to  the  sheriif."  This  is  cited  and  re[)eated  in 
Voorhees  v.  TJiorn,  1  Zab.  77,  and  such  has  been  the  usual 
construction  of  the  condition  of  bonds  given  under  the  insol- 
vent laws  of  our  state.  In  none  of  the  cases  is  it  said  that 
the  plaintiff  has  his  election  to  sue  on  the  bond,  or  re-arrest 
the  defendant  by  another  capias  on  his  judgment.  The  last 
clause  of  Section  2  of  the  insolvent  act  above  cited,  points  to 
an  action  on  the  bond  as  the  appropriate  remedy,  if  it  be  for- 
feited by  any  breach  of  the  conditions.  The  statute  is  silent 
as  to  any  second  seizure  of  the  body  of  the  defendant  upon 
such  breach.     The  defendant  in  this  case,  having  elected  to 
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forfeit  the  bond,  the  plaintiff  could  not  again  arrest  him 
under  the  judgment,  and  the  writ  alias  ca.  sa.,  which  the 
sheriff  has  returned  as  his  authority  for  holding  him,  is  with- 
out authority,  and  illegal. 

The  jurisdiction  to  discharge  the  petitioner  on  habeas 
corpus  is  found  in  the  statute.  Rev.,  p.  468,  §  1.  It  is 
very  large.  Every  person  committed,  detained,  confined,  or 
restrained  of  his  libertyj  within  this  state,  for  any  criminal, 
or  supposed  criminal  matter,  or  under  any  pretence  whatso- 
ever, may  have  the  writ,  subject  to  the  exceptions  named  in 
the  second  section.  Among  these  exceptions,  are  "  persons 
committed  or  detained  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  tribunal  of  civil  or  criminal  juris- 
diction, or  by  virtue  of  any  execution  issued  upon  said  judg- 
ment or  decree,  unless  such  judgment  or  decree  be  founded 
upon  contract.  Section  25  provides  the  means  of  inquiry  iu 
such  cases.  The  general  subject  of  the  jurisdiction  of  a 
court  or  judge,  in  cases  of  habeas  corpus,  will  be  found  fully 
discussed  in  the  recent  case  of  People  v.  Liscomb,  60  N.  Y. 
559,  and  cases  there  cited.  See  also  Peltier  v.  Pennington, 
2  Green  312.  But  this  section  of  our  statute  is  of  easy 
construction.  It  is  in  harmony  with  the  constitution  and 
other  statutes  in  pari  materia,  which  secure  the  liberty  of 
the  citizen  in  actions  upon  contract,  except  in  cases  of  fraud, 
and  provide  a  summary  method  for  examination  of  alleged 
fraudulent  practice.  I  find  no  difficulty  in  maintaining  the 
jurisdiction  of  the  court  on  proceedings  under  this  judgment, 
founded  on  contract,  within  the  exception  in  the  statute. 

The  order  refusing  the  discharge  of  the  petitioner  is  set 
aside,  and  he  is  discharged  from  arrest  and  custody,  under  the 
alias  ca.  sa.  issued  in  this  case. 
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THE   STATE,   HENEY    RITTER,    PROSECUTOR,  v.   MICHAEL 

KUNKLE. 

1.  Where  a  plaintifi'  in  certiorari  to  the  justice's  court,  is  allowed  costs, 
by  the  order  of  the  court,  such  costs  become  an  incident  to  the  judg- 
ment, and  may  be  enforced  by  execution ;  an  attachment  will  not  be 
allowed. 

2.  Wliere  there  is  an  order  or  rule  to  pay  costs  or  money,  which  cannot 
be  enforced  by  execution,  a  writ  of  attachment  may  issue ;  but  where 
costs  are  allowed  by  an  order  of  the  court,  as  an  incident  to  a  common 
law  judgment,  the  ordinary  process  of  execution  must  be  used  for 
collection. 


On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixon,  and  Reed. 

For  the  prosecutor,  Wm.  S.  Gummere. 

For  the  defendant,  B.  A.  Vail. 

Tlie  opinion  of  tiie  court  was  delivered  by 

Scudder,  J.  In  this  case,  reported  ante  p.  259,  tlie 
judgment  of  a  justice  of  the  peace  given  against  the  prose- 
cutor, as  defendant,  was  reversed  on  certiorari,  because  the 
court  had  not  jurisdiction,  and  costs  were  allowed  the  prose- 
cutor. Section  98  of  the  act  constituting;  courts  for  the  trial 
of  small  causes,  [Rev.,  p.  556,)  says,  if  judgment  be  reversed, 
then  the  plaintiff  in  certiorari  shall  not  be  entitled  to  costs. 
But  it  was  held  that  a  judgment  given  without  jurisdiction, 
was  not  by  virtue  of  the  act,  and  hence  not  within  this  excep- 
tion denying  costs.  Motion  is  now  made,  on  proof  of  ser- 
vice of  order  for  payment  of  costs  and  refusal  to  pay,  that 
an  attachment  for  contempt  be  issued.  Whether  the  prose- 
cutor is  entitled  to  this  writ,  depends  upon  the  character  of 
the  rule  that  has  been  entered  for  costs.  If  it  is  an  inter- 
locutory or  independent  rule  or  order  of  the  court  for  the 
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payment  of  costs,  where,  by  law,  execution  cannot  be  awarded 
for  the  collection  of  the  sum,  then  the  attachment  may  be 
used;  but  if  the  order  for  costs  is  part  of  the  judgment  of 
the  court,  on  reversal,  in  a  common  law  proceeding,  tlien  the 
prosecutor  is  entitled  to  execution  in  the  usual  form  only. 

The  writ  of  certiorari,  in  this  case,  was  issued  by  virtue  of 
the  common  law  ritrlit  of  this  court  to  review  the  iudffment  of 
the  justice  in  the  court  for  the  trial  of  small  causes.  If  the 
judgment  had  been  affirmed,  there  can  be  no  doubt  that,  by 
the  statute,  costs  would  have  been  given,  and  execution  would 
have  issued  to  enforce  the  collection  of  the  amount  of  judg- 
ment and  costs. 

When  the  judgment  of  the  court  below  is  reversed,  and 
costs  allowed  by  the  court  for  any  cause  that  it  may  deem 
legal,  such  costs  become  attached  as  an  incident  to  the  judg- 
ment, and  are  recoverable  by  execution.  The  form  of  judg- 
ment is  not  altered  because,  in  the  one  case,  the  costs  are 
allowed  by  statute,  and  in  the  other  they  are  recoverable  only 
where  the  court  may  order  tliem.  In  both  cases,  it  is  a 
common  law  judgment,  entered  in  a  court  having  the  right  to 
.award  execution  for  its  enforcement. 

In  Smith  ads.  State,  Allen,  pros.,  2  Vroom  216,  where  a  tax 
was  brought  up  and  affirmed,  as  no  execution  could  issue  for 
its  collection,  it  was  held  that  the  court  might,  in  its  discre- 
tion, enforce  the  payment  of  the  tax  and  costs  by  attachment. 
Justice  Elmer,  stating  the  distinction  we  are  considering, says: 
"A  writ  o(  fieri  facias  can  be  regularly  issued  only  where 
there  is  a  common  law  judgment,  or  a  special  authority  by 
statute,  as  in  criminal  cases." 

Den,  ex  clem.  Strugle,  v.  Hai/ne,  1  Zab.  246,  was  a  case 
where  the  lessor  of  the  plaintiff  in  ejectmant  refused  to  join 
in  the  consent  rule,  and  was  non-prossed.  On  motion  that 
the  lessor  pay  costs,  the  court  say  that  the  only  remedy  is  by 
attachment,  which  lies  for  the  non-performance  of  tiiatj  as  of 
all  other  rules. 

In  Gillilaitd  v.  Rappleyea,  3  Green  138,  where  a  verdict 
had  been  set  aside   upon  terms   of  payment  of  costs,  it  was 
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said  that  this  order,  like  other  interlocutory  orders,  might  be 
enforced  by  attachment. 

In  Hann  v.  3fcConnich,  1  South.  109,  a  judgment  in  the 
justice's  court  was  reversed,  and  a  writ  of  restitution  granted; 
costs  were  allowed,  and  a  capias  ad  satisfaciendum  issued  for 
recovery. 

Allen  V.  S hurts,  2  Harr.  188,  cites  several  cases  where 
costs  have  been  allowed  to  defendants  in  certiorari,  and  the 
ordinary  final  process  of  courts  of  common  law  used  for  their 
collection. 

These  citations  are  sufficient  to  illustrate  the  rule  already 
stated,  that  where  there  is  an  order  or  rule  to  pay  money  or 
costs,  which  cannot  be  enforced  by  execution,  a  writ  of  attach- 
ment may  issue ;  but  where  costs  are  allowed  by  an  order  of 
the  court,  as  an  incident  to  a  common  law  judgment,  the 
ordinary  process  of  execution  must  be  used  for  collection. 
The  rule  for  attachment  is  refused. 


STATE,  EX  REL.  ALFRED   HUGG,  v.  CITY   COUNCIL  OF 
CAMDEN. 

1.  Where  a  city  charter  {Laws,  1871,  p.  245,  |  64,)  enacts  that  it  shall 
and  may  be  lawful  for  the  city  council  to  sell  lands  of  delinquents  for 
the  collection  of  taxes,  such  words  are  mandatory,  not  discretionary  ; 
the  power  to  sell  must  be  exercised. 

2.  Section  70  of  the  charter  of  Camden,  which  enacts  that  the  council,  on 
or  before  the  1st  day  of  March  in  each  and  every  year,  shall  direct 
and  authorize  the  city  solicitor  to  proceed  and  sell  lands  for  taxes,  is 
80  far  directory  in  fixing  the  time  that  valid  sales  may  be  made  after- 
wards, yet  the  statute  should  be  obeyed  and  the  duty  performed  at  the 
time  specified. 

3.  If  the  council  delay  or  refuse  to  order  the  sale,  a  mandamus  will  be 
ordered  on  the  relation  of  the  city  solicitor,  who  is  a  citizen  and  tax- 
payer. 

4.  The  court,  in  their  discretion,  may  order  an  alternative  mandamus  on 
making  a  rule  to  show  cause  absolute.  A  peremptory  viandamus  is  al- 
lowed in  the  first  instance  only  when  the  legal  right  is  clear,  where 
the  facts  are  not  in  dispute,  and  the  matter  is  of  public  and  urgent 
interest. 
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On  rule  to  show  cause  why  a  mandamus  should  not  issue, 
requiring  the  city  council  to  direct  and  authorize  the  city  so- 
licitor to  proceed  and  sell,  according  to  law,  the  lands  of 
delinquents,  to  enforce  the  payment  of  taxes  which  may  be  a 
lien  thereon,  by  virtue  of  the  charter,  for  the  year  1875. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixox  and  Reed. 

For  the  relator,  E.  S.  Jenhhis. 
For  the  defendants,  S.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Section  64  of  the  charter  of  the  city  of 
Camden  {Laws,  1871,  p.  242,).  directs  that  the  taxes  and  as- 
sessments made  upon  real  estate  in  said  city,  by  virtue  of  that 
act,  whether  the  same  be  for  state,  county,  city  or  school  tax, 
shall  be  and  remain  a  lien  thereon  for  the  space  of  five  years 
from  and  after  the  time  when  the  same  shall  be  assessed  ;  and 
that  if  the  full  amount  shall  not  be  paid  and  satisfied  within 
the  time  limited  and  appointed  for  the  payment  thereof,  "it 
shall  and  may  be  lawful  "  for  the  city  council  to  cause  the 
lands,  tenements  and  real  estate,  or  such  part  thereof  as  they 
may  think  proper,  to  be  sold  at  public  auction,  &c. 

This  section  is  a  re-enactment  of  Section  28  of  th«  former 
charter.     Laws,  1850,  j>.  224. 

Section  70,  in  the  charter  of  1871,  [Laws,  p.  245,)  is  new, 
and  enacts  that  on  or  before  the  1st  day  of  March,  in  each  and 
every  year,  the  city  council  shall  direct  and  authorize  the  city 
solicitor  to  proceed  and  sell,  according  to  law,  all  lands,  tene- 
ments and  real  estate,  to  enforce  the  payment  of  any  taxes  or 
assessments  which  may  be  a  lien  thereon  by  virtue  of  that  act. 

It  appears,  by  the  case  made  upon  affidavits,  and  certified 
copies  of  the  minutes  of  council,  that  there  are  large  arrear- 
ages of  such  taxes  for  several  years,  including  the  year  1875 ; 
and  that  on  August  10th,  1876,  a  resolution  was  offered  to 

Vol.  X.  2  s 
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advertise  certain  lots  of  land  and  premises,  situated  in  the 
city  of  Camden,  for  taxes  for  the  year  1875,  which,  on  motion, 
was  laid  over  for  the  present. 

The  minutes  show  that  since  that  time  no  further  action  in 
this  particular  has  been  taken  by  the  council.  The  allowance 
of  til  is  writ  of  mandamus  is  asked  to  stir  them  up  to  a  "per- 
formance of  this  duty.  It  is  claimed,  on  behalf  of  the  council, 
that  they  liave  a  discretion  in  the  collection  of  these  taxes 
against  lands,  and  may  grant  indulgence  to  delinquent  tax- 
payers, by  extending  the  time  of  payment,  to  meet  tlie  hard- 
ship, in  some  cases,  of  a  strict  enforcement  of  the  law.  The 
authority  for  this  is  sought  in  the  words  of  Section  64  of  the 
charter — that  it  shall  and  may  be  lawful  for  the  city  council 
to  cause  the  lands,  or  so  mucli  thereof  as  they  may  think 
proper,  to  be  sold  at  public  auction.  But  these  words  "  it 
shall  and  may  be  lawful,"  in  .this  statute,  are  mandatory,  not 
directory  and  discretionary.  The  power  conferred  by  them 
must  be  exercised.  It  is  the  settled  construction,  that  where 
a  public  or  municipal  corporation,  or  body,  is  invested  with 
power  to  do  an  act  which  the  public  interests  require  to  be 
done,  and  has  the  means  for  its  complete  |)erformance  placed 
at  its  disposal,  not  only  the  execution,  but  the  proper  execu- 
tion of  the  power  may  be  insisted  on  as  a  duty,  though  the 
statute  conferring  it  be  only  permissive  in  terms.  State  v. 
Newark,  4  Butcher  491  ;  Seiple  v.  Elizabeth,  3  Butcher  407 ; 
Mason  v.  Fearson,  9  Hoio.  259 ;  Billon  on  Mun.  Corp ,  §§ 
62,  669  ;  Rex  v.  Hastings,  1  Boiv.  &  Ry.  148  ;  Rex  v.  Haver- 
ing, b  B.&  A.  691. 

It  is  almost  needless  to  add  that  one  of  the  most  important 
of  the  functions  of  municipal  officers  is  the  assessment  and 
collection  of  taxes  for  public  expenses.  When,  therefore,  it 
is  said,  as  in  Section  52  of  this  charter,  that  the  city  council 
shall  have  the  power,  by  ordinance,  to  order  the  raising,  and 
cause  to  be  raised  by  tax,  in  each  year,  such  sum  or  sums  of 
money  as  they  shall  deem  expedient  for  certain  purposes,  the 
language  used  means  that  they  must  exercise  this  power,  and 
the  terms  are  mandatory,  not  discretionary. 
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But  it  is  said  that  if  this  be  conceded,  there  is  no  limita- 
tion of  time  for  its  exercise;  that  Section  70,  which  enacts 
that  the  council,  on  or  before  the  1st  day  of  March  in  each 
and  every  year,  shall  direct  and  authorize  the  city  solicitor  to 
proceed  and  sell  lands,  is  merely  directory  as  to  the  time.  If 
it  be  intended  by  this  statement  that  the  statute  is  so  far 
directory  in  fixing  the  time  for  this  action  by  the  city  coun- 
cil, that  if  it  be  performed  afterwards,  acts  done  under  it  will 
be  valid,  it  is  undoubtedly  true,  for  where  a  statute  directs  a 
person,  in  the  discharge  of  a  public  duty,  to  do  a  thing  at  a 
certain  time,  M'ithout  any  negative  words  restraining  him 
from  doing  it  afterwards,  or  any  expression  from  which  such 
intent  can  be  gathered,  the  naming  of  the  time  is  but  direct- 
ory, and  not  a  limitation  of  authority.  While,  therefore,  the 
duty  enjoined  may  be  performed  at  a  time  subsequent  to  that 
named  in  the  statute,  and  the  action  be  valid,  because  the 
time  is  not  of  the  essence  of  the  act  required  to  be  done,  and 
is  not  a  condition  precedent  to  its  validity,  yet  the  statute 
should  be  obeyed,  and  the  duty  performed  at  the  time  speci- 
fied.    Potter's  Dicar.  on  Stat.  221,  aiul  note. 

The  manner,  form  and  time  of  the  performance  of  acts  by 
public  officers,  enjoined  by  statute,  regarding  the  rights  and 
interests  of  others,  may  not  be  essential,  but  they  are  not 
matters  of  indifference,  left  to  the  discretion  or  caprice  of 
such  officers.  The  command  of  the  law  and  the  correspond- 
ing duty  remain,  and,  in  the  absence  of  other  redress  by  or- 
dinary proceedings  at  law,  the  extraordinary  remedy  by  man- 
damus may  be  used,  if  these  requirements  be  disregarded. 
This  remedy  is  asked  in  this  case  on  the  relation  of  the  city 
solicitor,  who  is  also  a  citizen  and  tax-payer  in  Camden.  He 
claims  that  he  has  duties  to  perform,  consequent  upon  the 
action  of  the  common  council,  in  enforcing  the  collection  of 
these  taxes  on  lands,  and  that  he  has  some  benefits  and  emolu- 
ments, outside  of  his  regular  salary,  depending  upon  these 
proceedings. 

He  has,  however,  no  duty  to  perform  in  the  premises  until 
the  order  to  sell  is  given  by  council,  for  which  he  can  in  any 
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way  be  held  responsible.  His  appointment  is  by  council,  and 
he  acts  for  the  public  in  this  matter  by  their  direction. 
Neither  is  it  clear,  from  the  evidence,  that  he  has  any  legal 
fees  in  the  sale  of  lands  for  taxes  beyond  the  amount  of  his 
salary.  If,  as  is  testified  in  the  affidavits,  other  attorneys  of 
the  citv  have  claimed  and  received  large  suras  for  such  ser- 
vices, in  the  absence  of  any  ordinance,  resolution  or  proper 
allowance  for  them,  they  cannot  be  asserted  as  a  legal  right. 

But  it  is  not  necessary  that  he  should  show  such  interest  as 
a  public  officer,  to  prosecute  this  writ.  He  is  not  a  mere  vol- 
unteer, interfering  in  a  public  or  private  matter.  He  has  the 
right,  as  a  citizen  and  tax-payer  in  the  city  of  Camden,  to  be 
the  relator  in  a  manddnms  when  seeking  the  enforcement  of 
a  duty  by  the  common  council  of  the  city,  which  is  a  public 
right,  affecting  the  whole  community,  and  also  his  interest  as 
such  tax  payer.     People  v.  Hnlsei/,  37  iV.  Y.  344. 

Wherever  there  is  a  clear  legal  right  in  the  relator,  and  a 
corresponding  duty  for  the  defendants,  and  the  want  of  any 
other  adequate  and  specific  remedy,  a  writ  of  mandamus  is 
his  appropriate  remedy.  State  v.  Jacobus,  2  Didcher  135 ; 
State  V.  Newark,  6  Vroom  396  ;  Commonwealth  v.  Pittsburg,  34 
Penn.  St.  496;  People  v.  Collins,  19  Wend.  56;  Hoses  on 
Mandamus  194 ;  High  on  Ex.  Bern.,  §  137,  d'c. 

The  application  is  for  a  peremptory  mandamus  in  the  first 
instance,  but  this  is  only  allowed  where  the  legal  right  is 
clear — where  there  are  no  facts  in  dispute,  and  the  matter  is 
of  public  and  urgent  interest.  If  there  is  a  rule  to  show 
cause,  as  in  this  case,  the  court,  in  making  the  rule  absolute, 
may  direct  an  alternative  mandamus  to  i.ssue,  in  their  discre- 
tion.    High  on  Ex.  Rem.,  §§  500,  504,  529. 

In  this  case  the  affidavits  are  not  full,  and  the  city  council 
may  have  acted  under  a  misapprehension  of  their  rights  and 
duties.  The  writ  should,  therefore,  be  in  the  alternative,  to 
enable  the  council  to  fulfil  the  duty  required,  if  they  shall 
think  fit,  or  to  present  the  case  more  fully  and  formally  to  the 
court. 

The  rule  to  show  cause  will  be  made  absolute,  and  an  al- 
ternative mandamus  ordered. 
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STATE,  FREDERICK  H.  COSSiTT,  PROSPX'UTOR,  v.  ANDREAS 
REIMENSCHNEIDER,  COLLECTOR  OF  THE  TOWN  OF 
UNION. 

1.  The  charter  of  the  town  of  Union,  Hudson  county,  {Laws,  1874,  p. 
654,  I  18,)  excepts  from  the  general  assessment,  "taxes  for  gas,  water, 
and  ferry,  whicli  shall  be  assessed  in  equal  pi-oportions  on  all  lots." 
Held— that  an  assessment  for  gas  and  lamps  upon  all  the  town  lots  by 
their  number,  as  they  appeared  on  the  map,  each  for  an  equal  sura, 
without  regard  to  value,  is  not  in  equal  proportions. 

2.  Where  a  tax  (for  interest  on  township  bonds)  appears  to  be  regular 
on  the  face  of  the  duplicate,  the  person  assessed  must  show  afBrma- 
t.ively  and  clearly  that  such  tax  is  illegal  or  excessive,  to  annul  or 
reduce  it. 


On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Scudder 
and  Reed. 

For  the  prosecutor,  A.  I.  Smith. 

For  the  defendant,  G.  Collins. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  This  certiorari  brings  up  the  assessment  of 
taxes  for  the  year  1876,  against  the  prosecutor.  He  is  the 
owner  of  twenty-seven  and  three-tenths  acres  of  land  in  the 
town  of  Union,  upon  which  an  assessment  is  made  for  town- 
ship, state,  and  county  taxes.  These  taxes  he  has  paid, 
excepting  two  items,  which  he  refuses  to  })ay,  and  brings  this 
writ  to  detertnine  their  legality. 

The  first  is  an  assessment  of  $245.25  for  lamps  and  light. 
This  charge  is  for  lighting  the  public  places  and  streets  within 
the  town  limits.  The  objection  is,  that  the  assessment  was 
made  by  dividing  the  whole  area  of  the  town  into  lots,  and 
assessing  them  by  their  numbers,  as  they  appeared  on  the 
assessment  map.  The  sizes  of  the  lots,  and  their  values,  were 
not  regarded  by  the  assessor,  but  each  lot  was  assessed  at 
seventy-five  cents  for  lamps  and  gas. 
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The  charter  of  the  town  of  Union  {Laics,  1874,  p.  654,  § 
18,)  enacts  that  taxes  for  the  purposes  of  the  town  shall  be 
assessed  upon  all  the  property,  both  personal  and  real,  within 
the  corporate  limits  of  the  town,  in  the  manner  and  within 
the  time  directed  by  the  laws  of  this  state  for  assessing  town- 
ship, county,  and  state  taxes,  and  shall  be  collected  in  like 
manner,  excepting  taxes  for  gas,  water,  and  ferry,  which  shall 
be  assessed  in  equal  proportions  on  all  lots.  This  term 
"  equal  proportions "  means  proportioned  on  the  basis  of 
equality.  This  proportion  must  be  made  on  the  comparative 
relation  of  one  lot  to  the  other  in  value,  or  enjoyment  of  privi- 
lege; without  this,  ther6  is  no  equality.  The  charter  does 
not  say,  and  it  does  not  mean  that  the  assessment  shall  be 
made  in  equal  sums  on  all  lots,  but  in  equal  proportions. 

The  mode  of  assessment  which  has  been  adopted  for  gas 
and  lamps,  under  this  law,  of  which  the  prosecutor  complains, 
is  not  on  the  basis  of  value,  nor  of  special  benefits,  nor  any 
method  of  equal  apportionment  known  to  our  law  ;  but  each 
lot  has  been  assessed  for  an  arbitrary  sum,  without  regard  to 
its  size,  its  worth,  or  the  use  and  benefit  derived. 

It  is  not  necessary,  therefore,  to  determine  the  constitution- 
ality of  this  method  of  assessment  which  was  supposed- to  be 
involved  in  this  question.  This  tax  is  illegal,  because  it  is 
not  within  the  terms  of  the  charter,  and  is  without  any 
authority  for  its  imposition.  It  is  arbitrary  and  unequal, 
and  must  be  set  aside.  Where  the  terms  of  a  statute  will 
admit  of  a  different  interpretation,  the  legislature  will  not  be 
presumed  to  intend  a  method  of  taxation  opposed  to  the  fun- 
damental law  which  requires  that  taxes  on  land  shall  be 
assessed  under  general  laws  on  the  basis  of  the  true  value  ; 
or,  where  the  assessment  is  for  special  purposes,  on  the  prin- 
ciple of  peculiar  benefits. 

The  second  item  to  which  objection  is  made,  is  for  "  Bulls 
Ferry  road  sewer,  $278.80."  It  appears  by  a  more  par- 
ticular statement  in  the  evidence,  that  this  tax  is  part  of  the 
sum  of  $5250  assessed  for  interest  on  Bulls  Ferry  road  sewer 
bonds.     These  bonds,  it  is  alleged,  were  issued  by  the  town- 


NOVEMBER  TERM,  1877.  627 


State,  Cossitt,  pros.,  v.  Reimenschneider. 


ship  committee,  under  the  supplement  to  an  act  to  improve 
Bulls  Ferry  road,  {Laics,  1874,  p.  732,  §  8,)  for  the  purpose 
of  redeeming  the  improvement  certificates  issued  by  the  com- 
missioners, to  pay  for  the  construction  of  sewers,  and  for  lands 
required  for  an  outlet  for  such  sewers,  in  anticipation  of 
special  assessments  to  be  made  for  such  improvements.  It 
appears  that  no  assessment  has  ever  been  made  by  the  com- 
missioners under  Section  7  of  the  above  supplement,  for  or 
on  account  of  the  sewer  in  Bulls  Ferry  road,  and  that  the 
inhabitants  of  the  township  are  now  called  upon  to  pay  the 
interest  on  these  bonds,  for  the  payment  of  which  no  pro- 
vision is  being  made  according  to  the  terms  of  the  act.  How 
long  this  is  to  continue,  does  not  appear. 

By  Section  8,  above  cited,  it  was  provided  that  the  interest 
and  a  certain  percentage  of  the  bonds  issued  should  be 
assessed  against  the  property  lying  within  the  drainage  of  the 
sewer  or  sewers,  and  applied  each  year,  when  collected,  to  the 
redemption  and  cancellation  of  the  bonds.  It  is  not  alleged 
that  the  present  tax  is  for  this  j)ur[)ose,  or  under  this  section, 
but  it  is  levied  for  the  interest  of  the  bonds  under  the  general 
act  approved  April  20tli,  1876,  {Laws,  p.  227,)  which  author- 
izes the  several  township  committees  of  the  state  to  order  the 
assessor  and  collector  of  their  respective  townships,  annually, 
to  assess  and  collect,  at  the  same  time  and  in  the  same  manner 
that  other  township  taxes  are  assessed  and  collected,  such 
suras  as  in  their  judgment  may  seem  necessary  for  the  pay- 
ment of  interest  on  any  township  bonds  then  issued,  or  which 
might  thereafter  be  legally  issued. 

This  act  gives  the  power  to  assess  the  interest  of  these 
bonds  upon  the  inhabitants  of  the  town  of  Union  in  this  case; 
and  the  ultimate  payment  of  the  bonds  and  interest  is  pro- 
vided for  by  the  assessments  to  be  made  upon  the  lands 
benefited. 

To  show  that  bonds  had  not  been  issued,  and  that  the 
interest  claimed  thereon  was  not  due,  the  prosecutor  called 
upon  the  clerk  of  the  town  to  produce  the  books  of  minutes, 
resolutions,  and  ordinances  of  the  town  of  Union  ;  and  upon 
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examination,  no  ordinance  or  resolution  was  found  in  the 
book  of  minutes  during  the  years  1874,  1875,  or  1876,  or  in 
the  ordinance  books  for  the  same  years,  in  relation  to  the  issue 
of  bonds  for  the  sewer.  The  book  of  blank  bonds  shows  one 
hundred  stubs  of  bonds  issued,  but  it  does  not  show  the 
amount  or  dates  of  issue  ;  and  this  the  clerk  testifies  is  the 
only  book  showing  the  number  of  bonds  issued  for  the  Bulls 
Ferry  road  sewer.  He  also  says  that  there  is  no  other  book 
showing  the  amount  of  these  bonds,  or  when  the  interest  is 
due,  nor  when  or  to  whom  they  have  been  issued. 

The  chairman  of  the  committee  of  council  on  assessments, 
and  of  the  finance  committee,  was  also  called,  and  testified 
that  the  item  of  S5250  was  for  one  and  a-half  years'  interest  on 
the  Bulls  Ferry  sewer  bonds.  He  further  states  that  the  com- 
mittee got  this  sum  of  interest  from  the  town  clerk,  and  that 
the  amount  was  fixed  solely  on  his  statemsnt.  He  cannot 
tell  how  many  bonds  have  been  issued,  or  whether  the  figures 
given  by  the  clerk  were  correct.  This  evidence  shows  care- 
lessness in  keeping  the  books  of  the  town,  and  blamable  igno- 
rance in  those  who  have  charge  of  its  finances,  but  it  does 
not  go  to  the  extent  of  showing  that  bonds  iiave  not  been 
legally  issued  for  the  amount  claimed,  and  that  all  the  interest 
assessed  is  not  due  thereon. 

It  is  significant  that  the  clerk  of  the  town,  who  gave  the 
statement  of  the  amount  to  be  assessed  for  interest  to  the 
assessment  committee,  was  not  asked,  upon  his  examination, 
what  he  knew  about  the  issuing  of  the  bonds,  and  how  he 
made  his  statet>ient  of  interest.  In  order  to  set  aside  the 
assessment  of  a  tax  entered  on  the  duplicates  by  the  proper 
officer,  and  with  the  usual  forms  prescril)ed  bv  law,  it  is  re- 
quired that  the  person  assessed  should  show  affirmatively  and 
clearly  that  such  tax  is  illegal  or  excessive.  The  testimony 
in  this  case  fails  in  this  degree  of  proof,  and  the  tax  for 
interest  Mill  be  affirnied. 

The  assessment  for  gas  and  lamps  will  beset  aside,  without 
costs  by  either  party. 
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THE   STATE,   EX   EEL.  JEREMIAH   B.   CLEVELAND,  v.   THE 
BOAKD  OF  FINANCE  AND  TAXATION  OF  JERSEY  CITY. 

Where  a  statute  ordering  a  compulsory  arbitration  by  a  city,  is  of 
doubtful  construction,  and  the  legal  right  under  it  is  not  clear,  and  an 
award  is  made  to  which  proper  objections  are  stated,  tlie  party  claim- 
ing its  enforcement  against  the  city  must  use  the  ordinary  remedy,  by 
action  on  the  award,  and  is  not  entitled  to  a  mandamus. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue 
to  pay  an  award  against  the  city  of  Jersey  City,  in  favor  of 
the  relator. 

Argued  at  June  Term,  1877,  before  Justices  Scudder  and 
Dixon. 

For  the  relator,  F.  McGee. 

For  the  respondents,  C.  H.  Win  field,  W.  A.  Len-is,  and  H. 
Traphagen. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  By  an  act  of  the  legislature  of  the  State  of 
New  Jersey,  approved  March  7th,  1877,  {Laws,  p.  359,)  enti- 
tled "An  act  to  enable  the  city  authorities  of  Jersey  City  to 
make  a  settlement  with  the  contractor  for  the  construction  of 
reservoir  number  three  of  the  Jersey  City  Water  Works," 
an  act  approved  March  29th,  1875,  entitled  "An  act  relative 
to  reservoir  number  three  of  the  Jersey  City  Water  Works," 
was  repealed. 

The  repealing  act  relates,  substantially,  to  the  same  subject 
matter  as  that  contained  in  the  former  act,  but  is  more  ex- 
tended in  i(s  provisions,  and  more  specific  and  stringent  in  its 
enforcement  against  the  city  of  Jersey  City,  and  in  favor  of 
the  relator. 

In  general  terras,  it  requires  that  all  claims  of  the  said 
Jeremiah  B.  Cleveland  against  the  city  of  Jersey  City,  in  con- 
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neetion  with  the  contract  therein  named  and  the  reservoir 
therein  mentioned,  together  with  the  sewer  therewith  con- 
nected, be  referred  to  arbitrators,  who  shall  hear  and  deter- 
mine the  whole  matter,  and  award  such  a  sum  as,  under  all 
the  circumstances  of  the  case,  should  justly  be  paid  by  said 
city  to  said  Cleveland,  in  full  satisfaction  of  his  claims  in  the 
premises.  It  provides  for  the  selection  of  arbitrators,  pre- 
scribes their  duties,  and  particularly  that,  in  reaching  their 
conclusions,  the  arbitrators  shall  not  be  bound  by  the  prices 
mentioned  in  the  contract  referred  to  in  the  preamble  of  the 
act,  but  shall  allow  to  him  such  prices  as  the  work  done  and 
materials  furnished  were  reasonably  worth  at  the  time  they 
were  done  and  furnished,  &c. 

It  further  enacts  that  the  award  of  the  arbitrators  shall  be 
final  and  binding  upon  all  parties,  and  not  subject  to  be 
reviewed,  and  that  the  board  of  finance  and  taxation  shall 
forthwith  pay  to  said  Jeremiah  B.  Cleveland  the  amount 
awarded  to  him,  out  of  money  in  the  treasury ;  and  if  there 
be  no  money,  then  said  board  shall  forthwith  cause  to  be 
issued  the  bonds  of  the  city,  and  out  of  the  proceeds,  pay  to 
said  Cleveland  the  sum  so  awarded,  as  aforesaid,  any  law  to 
the  contrary  notwithstanding. 

Upon  payment,  Cleveland  is  required  to  execute  a  release 
to  the  city. 

Arbitrators  chosen  by  the  parties  under  the  act,  have 
awarded  to  the  relator  the  sum  of  $127,592.62. 

The  city  board  of  finance  and  taxation  claim  that  the 
award  is  based  upon  plain  mistake  of  law  and  facts,  is  in 
excess  of  the  authority  given  by  tiie  act,  that  prospective 
damages  are  allowed,  and  that  the  terras  of  the  compulsory 
submission  to  arbitration  are  beyond  the  legislative  power  in 
setting  aside  and  disregarding  the  contract  by  which  the  rates 
of  charge  are  fixed  for  the  work  and  materials,  and  in  other 
respects. 

In  considering  whether  a  viandamus  should  be  allowed  in 
this  case,  we  have  not  thought  it  necessary  or  advisable  to 
determine  the  objections   to  this  statute,  and  to  the  form  of 
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the  award,  but  only  whether  it  is  a  proper  case  for  the  extra- 
ordinary remedy  aiforded  by  this  writ.  The  act  is  framed  so 
manifestly  in  the  interest  of  one  party,  and  is  so  remarkable 
in  its  terms,  that  it  does  not  commend  itself  to  the  favorable 
consideration  of  a  court  of  justice.  We  feel  that  the  city 
which  complains  of  the  oppressive  effect  of  this  legislation^ 
should  be  permitted  to  contest  this  award  and  the  important 
questions  arising  under  it,  according  to  the  usual  forms  of 
procedure,  if  the  relator  has  this  remedy  open  to  him. 

The  well-known  principle  of  law  applicable  to  this  subject,, 
is  so  well  established,  that  I  need  only  refer  to  it  as  stated  in 
High  on  Ex.  Rem.,  §  10.  The  object  of  a  mandamus  is  not  to 
supersede  other  remedies,  but  rather  to  supply  the  want  of 
them.  Two  prerequisites  must  exist  to  warrant  a  court  in 
granting  this  extraordinary  remedy — first,  it  must  appear  that 
the  relator  has  a  clear  legal  right  to  the  performance  of  a  par- 
ticular act  or  duty,  at  the  hands  of  the  resjwndents ;  and^ 
second,  that  the  law  affords  no  other  adequate  or  specific 
remedy  to  secure  the  enforcement  of  the  right,  and  the  per- 
formance of  the  duty  which  it  is  sought  to  coerce. 

It  cannot  be  said  that  the  relator  has  a  clear  legal  right  to 
have  this  award  performed,  for  grave  doubts  are  suggested 
upon  the  face  of  the  award,  and  upon  the  construction  of  the 
statute  authorizinsy  it. 

That  there  is  a  proper  and  adequate  remedy  for  its  enforce- 
ment, cannot  be  doubted,  for  actions  on  awards  are  the  usual 
methods  of  coercion,  where  the  submissions  are  not  made 
rules  of  court.  When  the  relator  shall  obtain  a  judgment 
on  his  award,  and  the  board  of  finance  and  taxation  refuse  to 
satisfy  it  from  money  in  the  treasury,  or  to  issue  bonds  for 
the  payment  thereof,  then  it  will  be  time  for  him  to  ask  the 
aid  of  this  court  in  enforcing  payment  by  the  extraordinary 
writ  of  mandamus. 

The  writ  is  refused,  and  the  rule  to  show  cause  discharged^ 
with  costs. 
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THE  STATE,  CHARLES  SIEDLER  ET  AL.,  PROSECUTORS, 
V.  THE  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE 
COUNTY  OF  HUDSON. 

1.  A  resolution  of  a  board  of  ciiosen  freeholders  directing  the  issue  of 
county  bonds,  in  excess  of  the  appropriation  and  limit  of  expenditure 
as  fixed  by  law,  is  rendered  illegal  by  the  supplement  to  the  Crimes 
Act,  approved  February  7th,  1876.     Pamph.  Laivs,  p.  16. 

2.  If  the  resolution  for  the  issue  of  the  bonds  is  one  of  several  resolutions 
passed  together,  providing  for  the  purchase  of  lands  for  which  the 
bonds  are  the  price,  all  tlie  resolutions  are  tainted  by  the  illegality, 
and  will  be  set  aside. 

3.  The  fact  that  the  deed  for  the  lands  has  been  delivered,  and  the  bonds 
have  been  issued  to  the  vendor,  will  not  prevent  the  reversal  of  the 
resolutions,  where  the  tax-payers  who  prosecute  have  been  guilty  of 
no  laches  in  bringing  their  suit,  and  the  lands  appear  to  be  undis- 
turbed, and  the  bonds  to  be  non-negotiable,  and  to  show  upon  their 
face  under  what  resolutions  they  were  executed. 

4.  It  is  not  necessary  that  the  vendor  should  be  brought  in  as  a  defend- 
ant to  the  certiorari,  unless  his  title  to  the  bonds,  as  well  as  the  validity 
of  the  resolutions,  be  directly  assailed. 

-5.  The  question  of  the  mere  legality  of  such  a  corporate  act  is  peculiarly 
one  for  a  court  of  law,  not  for  a  court  of  equity. 


On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed. 

For  the  prosecutors,  W.  Brinkcroff  and  P.  Bentley. 

For  the  defendants,  F.  McGee  and  J.  H.  Lijpinncott 

The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  certiorari  in  this  case  brings  uj)  for  review 
the  following  preamble  and  resolutions  passed  by  the  board  of 
chosen  freeholders  of  Hud.son  county  on  December  14th,  1876  : 
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"court-house  site. 

"Whereas,  remonstrances  have  been  presented  by  property 
owners  and  citizens  of  this  county,  to  this  board,  against  the 
expenditure  of  any  more  money  in  repairing  or  making  addi- 
tions to  the  old  court-house  of  this  county,  and  suggesting 
that  the  relief  demanded  by  the  grand  juries,  and  by  the 
county  officers  and  courts  of  the  county  shall  be  found  in  a 
new  court-house ; 

"  And  Whereas,  the  said  remonstrances,  and  the  whole 
matter  of  the  want  of  a  new  court-house  in  this  county,  with 
county  offices  and  accommodations  for  grand  juries,  has  been 
referred  to  a  committee  of  this  board,  who  have  reported  to 
this  board  that  they  find  it  true  that  the  grand  jury  and  wit- 
nesses have  not  proper  accommodations ;  that  the  witnesses 
are  obliged  to  stand  in  the  hallway  of  the  old  court-house, 
where  it  is  dark,  cold  and  damp,  awaiting  their  turn  to  be 
heard  ;  that  the  old  building  has  not  the  necessary  accommo- 
dations for  the  county  offices,  and  that  the  room  in  which  is 
held  the  Quarter  Sessions  is  almost  unendurable,  and  that  it 
would  cost  a  large  sum  of  money  to  make  additions  to  the  old 
building,  sufficient  for  the  purposes  of  the  county,  and  that 
even  then  a  proper  available  space  and  light  could  not  be 
obtained  ; 

"  And  Whereas,  the  said  committee  also  reported  that  it 
would  be  wise  to  provide  suitable  grounds  upon  which  could 
be  erected  a  new  court-house,  and  that  they  have  considered 
different  locations,  and  have  concluded  that  the  property  of 
Mr.  Mahlon  Crampton,  at  the  corner  of  Newark  and  Palisade 
avenues,  would  be  altogether  the  best  for  a  site  for  a  new 
court-house,  being  easy  of  access  from  all  parts  of  the  county, 
and  very  central ;  and  that  the  amount  of  land  required  for  a 
new  court-house  and  public  offices  of  this  county,  can  be  ob- 
tained cheap,  and  that  portions  of  said  land  of  Mr.  Mahlon 
Crampton,  at  the  corner  of  Newark  and  Palisade  avenues, 
lying  north  of  the  southerly  line  of  Waldo  avenue,  if  the 
same  were  produced  across  the  Crampton  property,  can  be  ob- 
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tained  for  the  sum  of  ^2000  for  every  twenty-five  hundred 
square  feet,  and  recommending  the  purchase  thereof  at  that 
price ;  therefore,  be  it 

"  Resolved,  That,  after  mature  consideration,  this  board  have 
come  to  the  conclusion  that  further  accommodations  than  are 
now  possessed  by  the  county,  are  necessary  for  the  proper 
transaction  of  the  public  business,  and  the  security  and  preser- 
vation of  the  public  records  of  the  county  ;  that  any  attempt 
to  enlarge  or  adapt  the  present  court-house  to  meet  the  press- 
ing wants  of  the  county,  would  be  a  wasteful  expenditure  of 
public  money;  and  that  the  time  has  fully  arrived  when  the 
public  necessities  of  the  county  of  Hudson  require  the  erec- 
tion of  a  new  court-house  and  offices  for  the  preservation  of 
the  public  records  of  the  county,  and  proper  and  convenient 
offices  for  the  sheriff,  county  clerk,  register,  surrogate  and 
prosecutor  of  the  pleas,  and  accommodations  for  the  courts, 
the  grand  and  petit  juries  and  witnesses,  and  meetings  and 
business  of  the  board  of  chosen  freeholders  and  of  the  board 
of  vital  statistics;  and  that  the  county  of  Hudson  does  not, 
at  the  present  time,  own  any  sufficient  quantity  of  land  upon 
which  to  erect  any  such  new  court-house  offices,  and  that  it  is 
the  duty  of  this  board,  at  this  time,  to  procure  such  land  as 
may  be  needed  for  such  purposes. 

''  Besolved,  That  the  property  of  Mr.  Mahlon  B.  Crampton, 
as  stated  and  set  forth  in  the  report  of  the  committee  in  this 
matter,  is  the  best  and  most  convenient  location,  and  that  the 
price  for  which  the  same  is  offered  by  said  Mahlon  B.  Cramp- 
ton  is,  in  the  judgment  of  this  board,  very  cheap. 

"  Resolved,  That,  in  the  judgment  of  this  board,  so  much 
of  the  lands  offered  by  said  Crampton  as  are  needed  for  the 
use  and  convenience  of  the  county  for  a  site  on  which  to  erect 
a  new  court-house,  and  rooms  and  offices  for  the  safe  keeping 
and  preservation  of  the  public  records,  and  for  the  conven- 
ience of  the  public,  and  accommodation  of  the  courts  and 
juries  and  witnesses  attending  upon  the  same,  and  for  the 
meetings  of  the  grand  jury  and  witnesses  requested  or  desiring 
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to  attend  upon  the  same,  and  for  the  sheriff,  county  clerk  and 
prosecuting  attorney,  the  surrogate,  register,  and  meetings  and 
business  of  the  board  of  freeholders,  and  of  the  board  of 
health,  as  lies  north  of  the  southerly  line  of  Waldo  avenue,  if 
the  same  were  produced  across  said  property,  as  shown  on  a 
map  of  said  property,  furnished  to  and  now  in  possession  of 
this  board. 

"And  that  the  same  is  hereby  taken  and  purchased  at  the 
price  of  $2000  for  every  twenty-five  hundred  square  feet 
thereof;  and  that  in  payment  for  said  lands,  there  be  issued 
to  said  Crampton  a  bond  or  bonds  of  the  county  of  Hudson, 
payable  out  of  the  amount  appropriated  and  limited  for  the 
expense  of  the  next  fiscal  year;  said  bonds  to  run  one  year 
from  the  date  thereof,  and  bearing  interest  at  the  rate  of  seven 
per  cent,  per  annum. 

"  Resolved,  That  the  counsel  to  the  board  be  authorized  to 
examine  the  title  of  said  Crampton  to  the  land  at  the  coruei 
of  Newark  and  Palisade  avenues,  Jersey  City,  as  above  set 
forth  and  shown  on  a  map  now  in  the  possession  of  this  board 
and  if  the  same  be  satisfactory,  that  he  ascertain  the  numbei 
of  square  feet  contained  in  that  portion  of  said  lands  lying 
north  of  the  southerly  line  of  Waldo  avenue,  if  the  same  were 
produced  across  said  property,  and  report  the  same  to  the 
county  collector,  who  shall,  provided  said  Crampton  shall 
notify  the  county  clerk  of  his  acceptance  of  the  terms  con- 
tained in  these  resolutions,  prepare  said  bond  or  bonds,  in 
amounts  equal  to  the  amount  of  said  lands  purchased  and 
taken,  at  the  rate  of  $2000  for  every  twenty-five  hundred 
square  feet  thereof. 

"  And  the  director-at-large  and  county  collector  are  hereby 
authorized  and  directed  to  sign  said  bond  or  bonds,  and  affix 
the  seal  of  the  county  thereto. 

"And  whenever  the  said  Crampton  shall  furnish  the  county 
collector  a  good  and  sufficient  deed,  vesting  the  title  to  said 
lands  in  the  board  of  chosen  freeholders  of  the  county  of 
Hudson,  approved   by  the  counsel  of  this  board,  the  county 
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collector  shall  deliver  such  bond  .or  bonds  to  said  Crampton, 
in  full  payment  for  said  lands." 

It  has  already  been  decided  by  this  court,  that  the  adoption 
and  carrying  out  of  these  resolutions,  so  far  as  they  directed 
the  issuing  of  bonds,  constituted  a  malfeasance  in  office  on  the 
part  of  the  members  who  voted  for  them,  according  to  the  act 
of  February  7th,  1876,  [Pcmiph.  Laws,  p.  16.)  State  v.  Hal- 
sted,  ante  p.  402. 

The  passage  and  execution  of  these  resolutions,  in  this  im- 
portant particular,  having  thus  been  determined  to  have  been 
criminal,  very  cogent  reasons  ought  to  appear  to  induce  the 
court  to  refrain  from  adjudging  the  resolutions  themselves 
illegal  and  void. 

Among  the  reasons  urged,  the  first  that  I  will  consider  is, 
that  there  is  nothing  in  the  statute  of  February  7th,  1876, 
which  forbids  the  board's  incurring  the  obligations  mentioned 
in  the  resolutions ;  that  it  confines  itself  entirely  to  making 
the  acts  of  the  individual  members  criminal ;  that  because,  by 
that  statute,  the  incurring  of  the  obligations  was  a  misde- 
meanor, it  must  follow  that  the  obligations — that  is,  legal 
obligations — were  incurred,  for,  if  no  obligation,  then  no 
crime. 

This  view  of  the  statute  is  bold,  and,  perhaps,  specious. 
As  a  reason,  however,  it  is  a  little  aside  from  the  exact  point 
now  before  the  court.  The  question  at  present  is,  not  whether 
the  obligations  exist,  but  whether  these  resolutions  are  lawful; 
and  that  question  is  to  be  answered  by  a  consideration  of 
their  legality  at  the  time  of  their  passage.  By  the  decision 
already  referred  to,  it  is  settled  that  the  votes  cast  in  favor  of 
the  resolution  ordering  the  issue  of  bonds,  were  a  step  taken 
in  the  commission  of  a  misdemeanor,  and  that,  not  because  of 
any  motive  actuating  the  voters,  or  any  impropriety  of  method 
in  their  procedure,  but  solely  because  they  voted  for  the  adop- 
tion of  that  resolution.  And  not  only  were  the  votes  for- 
bidden, but  it  is  equally  evident  that  the  resolution  itself 
wrought  the  accomplishment  of  an  end  which  the  statute  was 
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designed  to  prohibit,  and  no  other.  In  State,  Gregory,  pros., 
V.  Jersey  City,  5  Vroom  390,  it  was  held  to  be  clear  ground 
for  declaring  a  resolution  for  the  purchase  of  land  invalid, 
that  two  of  the  aldermen  voting  for  it  were  interested  in  the 
purchase,  in  violation  of  law.  The  purchase  was  regarded  as 
opposed  to  the  general  policy  of  the  statute  which  forbade  the 
officer  to  be  interested ;  and,  therefore,  the  resolution  itself 
was  unlawful.  The  objections  in  the  present  case  are  much 
stronger  than  that.  There,  the  statutory  prohibition  was 
against  a  collateral  fact — the  interest  of  the  voters;  here,  it 
is  aimed  directly  at  the  vote  itself,  and  constitutes  that  act  a 
€rime.  The  immediate  result  of  that  criminal  act  must  be 
illegal.  I  can  conceive  of  no  circumstances  which  would 
more  clearly  establish  the  unlawfulness  of  a  resolution  than 
these — that  to  have  voted  for  it  is  criminal,  and  to  execute  it 
is  to  defeat  the  plain  intent  of  a  penal  statute. 

But  it  is  urged  that,  even  if  this  portion  of  these  resolutions 
is  unlawful,  that  does  not  illegalize  the  whole — that  the  pro- 
vision for  purchasing  the  property  may  still  stand  ;  and  we 
are  referred  to  E^-ie  Baihcay  Co.  v.  Union  Locomotive  and 
Express  Co.,  6  Vroom  240,  as  supporting  this  position.  That 
case,  however,  is  not  applicable.  The  principle  there  main- 
tained was,  that  when  a  man  has  agreed,  for  a  good  consid- 
eration, to  do  two  acts,  which  are  entirely  distinct,  and  one  of 
them  is  prohibited  by  law,  and  the  other  is  legal  and  unob- 
jectionable, he  cannot  set  up  the  illegality  of  the  one  stipula- 
tion in  bar  of  a  suit  for  breach  of  the  other.  But  tlie  illegal 
direction  now  before  us  is  not  distinct  from  the  rest  of  these 
resolves :  it  is  inseparably  connected  therewith,  the  whole 
being  intended  to  form  one  entire  contract,  so  that,  without 
it,  the  terms  would  constitute  a  bargain  to  which  neither 
party  has  ever  indicated  assent.  It  cannot  be  known  that  the 
board  would  have  consented  to  buy,  or  that  the  vendor  would 
have  consented  to  sell  the  lands  described,  for  any  other  con- 
sideration than  payment  by  these  bonds.  The  present  case 
rather  comes  within  the  rule,  that  if  an  essential  part  of  a 
by-law  or  resolution   he  bad,  the  whole  is  bad — that,  where 

Vol.  X.  2  T 
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what  is  vicious  is  necessary  for  the  completeness  of  that 
which  otherwise  might  be  lawful,  all  is  tainted,  and  must  be 
annulled.  Dillon  on  3Iun.  Corp.,  §  354,  notes  3,  4;  StatCy 
Chamberlain,  pros.,  v.  Hobohen,  9  Vroom  110. 

It  is  further  insisted  that  these  resolutions  ought  not  to  be 
set  aside,  because  they  have  been  executed  by  the  delivery  of 
the  deed  for  the  lands  to  the  county,  and  of  the  bonds  to  the 
vendor,  who  is  not  a  party  in  this  cause.  That  this  reason  is 
true,  in  fact,  is  certainly  not  due  to  any  dilatoriness  on  the 
part  of  the  prosecutors :  they  seem  to  have  done  everything 
feasible  to  sue  out  the  certiorari  while  yet  matters  were  in 
fieri.  But  is  the  reason  sufficient,  in  law,  to  stay  the  hand  of 
this  court?  When  the  writ  issued,  the  land  remained  as  it 
was  when  the  deed  Avas  delivered.  The  bonds  are  admitted 
to  be  still  the  property  of  the  vendor.  Upon  tlieir  face,  they 
are  called  "temporary  loan  bonds,"  and  they  are,  two  of 
them,  for  $75,000  each,  and  the  third  for  $75,720;  and  they 
are  made  payable  to  Mahlon  B.  Cramj)ton  alone,  in  a  little 
less  than  a  year  from  their  date.  Such  bonds  are  not  negotia- 
ble securities.     Knapp  v.  Hobohen,  ante  j).  394. 

They  declare,  also,  that  they  are  executed  and  issued  in 
pursuance  of  the  resolutions  now  before  us,  and,  therefore, 
every  one  into  whose  hands  they  have  or  may  come,  is 
chargeable  with  the  legal  character  of  their  authorization. 
Under  these  circumstances,  I  do  not  think  that  this  mere 
exchange  of  papers  should  bar  the  jurisdiction  of  the  court 
in  a  function  exclusively  its  own,  and  most  important  for  tiie 
welfare  of  society.  It  may  be,  that  in  adjudging  these  reso- 
lutions illegal,  we  are  declaring  principles  which,  when  applied 
to  the  vendor's  bonds,  will  show  them  to  be  invalid ;  and  it 
may  be,  that  if  his  bonds  are  valueless,  his  lands  ought  to  be 
restored,  and  only  a  court  of  equity  can  decree  their  restora- 
tion. But,  because  the  collateral  effect  of  our  judgment  will 
reach  a  person  not  before  us,  and  in  such  manner  that  we 
cannot  afford  him  the  redress  to  which  he  may  think  himself 
entitled,  we  are  not,  therefore,  to  refrain  from  judgment. 
Our  decision  is  not  upon  the  validity  of  any  claim  which  he 
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has  made,  but  relates  solely  to  the  legality  of  these  resolu- 
tions. It  is  more  in  rem  than  inter  partes,  for  the  affirmance 
or  reversal  of  this  corporate  act.  In  such  a  cause,  our  juris- 
diction is  complete,  when  we  have  brought  the  subject  matter 
within  our  power,  by  a  writ  that  has  given  the  corporation 
notice  of  our  purpose,  and  does  not  need  that  we  should  also 
have  before  us  those  who  have  acquired  or  attempted  to 
acquire  rights  on  the  basis  of  the  action  under  review.  It  is 
discretionary,  not  jurisdictional,  with  the  court,  whether  such 
parties  shall  be  summoned  and  heard  before  judgment  is 
pronounced.  The  rule  would  be  otherwise  if,  not  the  corpor- 
ate act  alone,  but  the  title  derived  from  it  also,  were  directly 
assailed.  State,  Evans,  pros.,  v.  Jersey  City  et  al.,  6  Vroom 
381. 

JSTor  should  these  tax-payers  of  the  county  be  remitted  to 
the  Court  of  Chancery  without  having  obtained  the  judgment 
of  this  court  upon  this  purely  legal  question.  Such  judg- 
ment might  be  deemed  necessary  to  the  foundation  of  relief 
in  equity.  That  court  generally  refuses  to  interfere  with  cor- 
porate proceedings,  on  the  mere  ground  of  their  illegality,  in 
advance  of  the  judgment  of  the  common  law  tribunals. 
Dusenbury  v.  Nev-arh,  10  C.  E.  Green  295. 

These  resolutions  are  also,  I  think,  improper  in  another 
respect  than  the  illegal  feature  already  adverted  to.  They 
do  not,  either  in  themselves  or  by  reference  to  anything 
extrinsic,  describe  the  land  intended  to  be  purchased,  with 
such  accuracy  as  to  define  it.  The  descriptive  words  are,  "so 
much  of  the  lands  offered  by  said  Crampton  as  are  needed 
for  the  use  and  convenience  of  the  county,  etc.,  as  lies  north 
of  the  southerly  line  of  Waldo  avenue,  if  the  same  were  pro- 
duced across  said  property,  as  shown  on  a  map  of  said  prop- 
erty, in  possession  of  the  board."  This,  it  is  said,  was 
intended  to  embrace  all  of  the  property  that  lay  north  of  the 
southerly  line  of  AValdo  avenue  produced ;  but  it  seems  to 
me  that  its  natural  signification  would  be,  so  much  of  what 
lay  north  as  was  needed.  And  it  was  very  important  that 
the  board  should  determine  just  how  much  was  necessary  for 
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the  purposes  they  had  in  view,  and  so  determine  it,  that  this 
court  may  see  that  they  have  clearly  passed  upon  the  ques- 
tion, for  their  judgment  as  to  the  necessity,  gives  a  limit  to 
their  power,  ^tate,  Gregory,  pros.,  v.  Jersey  City,  7  Vroom 
166. 

These  resolutions  should  be  set  aside,  with  costs. 


THE   STATE,  WILLIAM  V.  V.  MABON    ET    AL.,  EXECUTORS, 
•    &c.,  OF   ABEL   I.   SMITH,   RELATORS,  v.  DAVID   C.  HAL- 
STED,   DIRECTOR   OF   THE   BOARD   OF   CHOSEN    FREE- 
HOLDERS OF  HUDSON  COUNTY,  ET  AL. 

1.  Where  the  power  of  eminent  domain  is  conferred  upon  a  merely 
pul)lic  agent,  and  the  compensation  to  be  made  is  to  be  ascertained  by 
another  body,  as  commissioners  or  a  jury,  the  agent  has  an  election, 
whether  to  pursue  or  abandon  tlie  condemnation,  after  the  price  is 
fixed,  unless  a  contrary  legislative  intent  is  clearly  indicated. 

2.  If  such  an  election  has  been  once  made,  no  right  of  reconsideration 
remains. 

3.  A  legislative  power  to  take  by  condemnation,  at  a  price  to  be  fixed  by 
another  body,  does  not  in'tlude  a  power  to  contract  for  purcha.se. 

4.  The  performance  of  a  contract  entered  into  by  resolutions  of  a  public 
body,  which,  in  an  important  feature,  violate  a  penal  statute,  will  not 
be  compelled  by  mandamus. 

5.  Nor  will  it,  if  the  resolutions  show,  on  their  face,  that  the  body  pa.ssed 
them  under  a  clear  mistake  as  to  its  legal  obligations  to  do  what  it 
was  resolving  to  do. 


By  an  act  of  the  legislature,  approved  March  18th,  1874, 
{Pamph.  Lmcs,  p.  288,)  the  board  of  chosen  freeholders  of 
Hudson  county  was  authorized  to  take,  by  condemnation,  a 
portion  of  Snake  Hill,  in  that  county,  for  the  purposes  of  an 
alms-house,  etc.  According  to  its  provisions,  a  petition  was 
presented.  May  29th,  1875,  by  the  board,  to  a  justice  of  this 
court,  asking  for  the  appointment  of  commissioners  to  examine 
and  appraise  the  lands  of  the  relators,  (which  are  covered  in 
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the  act,)  aud  to  assess  the  damages  to  be  awarded  to  the 
owners  for  the  same  ;  and  the  commissioners  tliereupon 
selected,  on  November  19th,  1875,  made  and  filed  with  the 
clerk  of  the  county  their  report,  awarding  $40,440  as  the 
value  and  damages.  At  a  meeting  of  the  board,  held  Janu- 
ary 6th,  1876,  a  motion  to  accept  the  purchase  of  these  lands 
as  condemned  was  lost,  and,  at  a  subsequent  meeting,  held 
March  6th,  1876,  (proceedings  to  compel  the  board  to  pay  the 
award  having  in  the  meantime  been  instituted,)  a  resolution 
to  use  all  means  to  defeat  those  proceedings,  and  that  the 
board  withdraw  from  the  condemnation,  and  relinquish  all 
pretensions  of  ever  accepting  said  condemnation  and  award, 
was  unanimously  adopted.  On  March  15th,  1877,  the  board 
passed  the  following  preambles  and  resolutions,  viz. : 

"  Wheeeas,  under  and  by  virtue  of  the  provisions  of  an 
act  of  the  legislature,  entitled  '  An  act  to  authorize  the  Board 
of  Chosen  Freeholders  of  Hudson  county  to  condemn  and 
take  for  public  use  all  that  portion  of  Snake  Hill  not  owned 
by  said  county,  and  authorizing  the  sale  of  the  salt  meadows 
and  low  land  attached  to  the  county  farm,'  approved  March 
18th,  1874,  Samuel  C.  Nelson,  Robert  C.  Bacot  and  Edmund 
C.  Bramhall  were  appointed  commissioners  to  appraise  said 
lands ;  and, 

"Whereas,  said  comniissioners  made  such  api)raisement, 
and  filed  their  report  and  award  in  the  office  of  the  clerk  of 
the  county  of  Hudson,  pursuant  to  such  statute,  on  the  19th 
day  of  November,  1875,  awarding  to  Messrs.  Coyle,  White 
and  O'Neill,  for  their  lands,  the  sura  of  $26,097.50,  and  to 
John  Van  Vorst  and  William  V.  V.  Mabon,  executors  and 
trustees  of  the  last  will  and  testament  of  Abel  I.  Smith,  de- 
ceased, the  sum  of  $40,440 ;  and, 

"  Whereas,  no  appeal  from  said  award  was  taken  by  the 
last  board  of  freeholders,  or  any  party  in  interest,  within  the 
time  required  by  the  provisions  of  said  act,  and  title  to  said 
property  having  vested  in  the  county  ;  therefore,  be  it 
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"  Resolved,  That  the  board,  in  pursuance  of  said  proceed- 
ings and  the  obligations  imposed  by  said  act,  do  carry  into 
eifect  the  said  awards,  and  pay  the  amounts  awarded  to  the 
parties  entitled  thereto,  with  interest  from  the  time  of  filing 
said  awards  ;  and  be  it 

''  Resolved,  That  the  board  do  borrow  the  sum  of  $72,670, 
the  amount  of  the  awards  and  interest  aforesaid,  and  pay  the 
same  to  tiie  parties  entitled  thereto,  for  tiie  lands  so  as  afore- 
said taken  and  condemned  for  the  use  of  the  county ;  and 
that,  in  order  to  raise  said  sum  of  money,  bonds  be  prepared 
and  issued  in  the  sum  of  $1000  each,  payable  in  twenty  years 
from  the  date  thereof,  with  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  half  yearly,  which  bonds  shall  be 
given  signed,  countersigned,  numbered  and  registered,  with 
coupons  thereto  attached,  and  payable  in  the  manner  pro- 
vided for  and  in  accordance  with  the  fifth '  section  of  the  act 
of  the  legislature  aforesaid." 

On  March  29th,  1877,  the  director  at-large  vetoed  these 
resolves,  and  on  April  19th,  1877,  they  were  again  passed, 
notwithstanding  his  veto,  by  a  vote  of  eleven  to  five — the 
board  of  1877  containing  only  three  of  the  members  of  the 
board  of  1876,  besides  the  director-at-large. 

The  relators  now  seek  a  mandiunus  requiring  the  director- 
at-large  to  sign  and  affix  the  county  seal  to  the  bonds  author- 
ized in  the  resolution,  and  the  collector  to  countersign  the 
same,  and  commanding  that  they  be  sold,  and  with  the  pro- 
ceeds the  relators  be  paid  the  amount  of  their  award. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixox  and  Reed. 

For  the  relators,  .1.  /.  Sinitli  and  /.  W.  Scudder. 

For  the  defendants,  J.  H.  Lippinrott. 
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The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  first  question  arising  upon  the  facts  stated 
is,  whether  the  board  of  freeholders  was  bound  by  the  pro- 
ceedings in  condemnation  to  take  the  land  at  the  price 
awarded. 

The  statute  of  March  18th,  1874,  provides  for  no  confirma- 
tion by  any  tribunal,  of  the  commissioners'  report,  but  enacts 
that  on  its  filing,  and  payment  or  tender  of  the  sum  awarded, 
the  board  of  chosen  freeholders  shall  be  empowered  to  enter 
upon  and  take  possession  of  the  lands,  and  the  report  and  proof 
of  payment  or  tender  shall  be  plenary  evidence  of  the  right  of 
the  board  to  have  and  enjoy  the  lands.  Either  party,  feeling 
aggrieved  by  the  report,  was  authorized  to  appeal,  Avithin 
sixty  days  after  its  filing,  to  the  Circuit  Court  of  Hudson 
county,  where  the  assessment  of  value  and  damages  was  sub- 
jected to  review  by  a  jury,  upon  whose  verdict  judgment  was 
to  be  rendered ;  but  in  no  case  could  the  freeholders  enter 
upon  lands  until  they  had  paid  or  tendered  the  sum  awarded, 
■either  by  the  commissioners  or  by  the  jury. 

It  is  insisted  that,  under  this  act,  the  board  of  chosen  free- 
holders had  no  option,  save  either  to  pay  the  award  or  to 
appeal ;  that  it  could  not  recede  from  the  condemnation,  after 
the  report  was  filed. 

In  Matter  of  the  Water  Coriiiaissloners  of  Jersey  City,  2 
Vroom  72,  upon  a  statute  directing  that  the  report  of  the 
commissioners  should  be  made  to  and  confirmed  by  the 
Circuit  Court  of  Hudson  county,  it  was  held  that  the  public 
authorities  might  withdraw  from  the  condemnation  at  any 
time  before  the  confirmation  of  the  award.  Tiie  decision  was 
based  upon  public  policy,  and  discriminated  between  proceed- 
ings initiated  for  the  acipiisition  of  lands  by  private  compa- 
nies and  those  where  a  merely  public  agent  was  the  mover; 
and  as  to  the  latter,  it  is  said,  "  empowered  to  make  the  pur- 
chase for  the  public  good,  he  ought  not  to  be  forced  to  con- 
clude it  to  the  public  detriment."  The  principle  wliich 
underlies  the  decision  is  this,  that,  inasmuch  as  the  price  is 
an  important  element  in  determining  whether  the  public  good 


644  NEW  JERSEY  SUPREME  COURT. 

Mabon  v.  Halsted,  Director,  &c. 

consists  with  the  taking  of  the  land,  the  public  agent  should 
have  an  election  to  take  the  land  or  not,  after  the  price  is 
settled.  In  the  case  cited,  the  canfirmation  of  the  report  is 
considered  as  terminating  the  right  of  choice;  but  the  fact 
that  the  statute  now  under  review  establishes  no  such  period, 
does  not  prevent  the  application  of  the  principle.  Perhaps, 
under  this  act,  the  limit  may  be  fixed  by  the  expiration  of 
the  time  for  an  appeal,  or  by  the  judgment,  if  appeal  be 
made  ;  but,  as  the  legislature  has  not  expressly  taken  away 
the  option,  the  right  must  be  conceded,  to  some  reasonable 
extent.  This  court  is  not  alone  in  recognition  of  this  prin- 
ciple ;  Judge  Dillon  deduces  it  as  the  general  rule  applied  by 
many  tribunals.     Dillon  on  Mun.  Corp.,  §  473. 

The  next  question,  therefore,  is,  whether  the  board  of  free- 
holders exercised  its  right  of  choice;  and,  if  it  did,  how? 
The  refusal  of  the  board,  on  January  6th,  1876,  to  accept  the 
purchase  of  the  lands  as  condemned,  was,  I  think,  substan- 
tially an  election  not  to  pursue  the  right  of  condemnation  ; 
or,  at  least,  was  a  declaration  that,  unless  the  terms  were 
modified,  the  purchase  would  not  be  completed  ;  and  when 
the  power  of  legal  modification  was  gone,  through  the  expira- 
tion of  the  time  to  ajipeal,  that  declaration  became  an  abso- 
lute and  final  refusal — a  conclusive  abandonment  of  the  right 
to  take  under  the  proceedings  that  had  been  instituted. 

I  am,  therefore,  of  opinion  that  these  proceedings  never 
ripened  into  an  obligation  on  the  part  of  the  county  to  pay 
the  sum  awarded. 

But  it  is  further  insisted  that  the  adoption  of  the  preambles 
and  resolutions  of  March  15th,  1877,  gave  the  relators  a  right 
to  the  amount  awarded.  Disregarding  the  questions  raised 
as  to  whether  these  resolutions  were  ever  legally  passed,  I 
think  they  do  Jiot  entitle  the  relators  to  the  relief  sought.  If 
the  views  already  expressed  are  sound,  then  the  condemnation 
proceedings,  and  all  the  rights  and  duties  of  the  parties  under 
them,  were  defunct;  and  nothing  that  either  party  could 
do  would  revivify  them.  No  I'esolutions  of  the  board  could 
afterwards  exact  their  lands  from  the  owners.     The  power  of 
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eminent  domain,  if  it  still  subsisted  under  the  statute,  must 
be  wielded  anew,  through  the  forms  which  the  statute  pre- 
scribed, and  not  by  mere  resolution.  Hence  these  resolves 
of  March  15th  created  no  duty  on  the  part  of  the  owners, 
and  no  right  on  the  part  of  the  county,  either  of  themselves 
or  by  force  of  the  legislative  act.  Whatever  efficacy  is  to  be 
ascribed  to  them  must  spring  from  their  expressing  the  consent 
of  the  board  to  a  purchase  of  the  lands  by  contract.  Viewed 
in  this  aspect,  I  think  that,  even  if  the  board  had  power  so 
to  purchase,  yet  as,  on  the  face  of  the  resolutions,  it  is  appa- 
rent that  they  were  passed  for  the  purpose,  not  of  expressing 
a  present  consent  to  a  contract,  but  of  carrying  out  what  were 
erroneously  believed  to  be  subsisting  legal  obligations,  this 
court  should  not  enforce  by  mandamus  the  performance  of  a 
contract  so  made  by  a  public  corporation  ;  the  priv^ate  party 
should  be  left  to  his  remedy  by  action  for  damages.  But,  in 
my  judgment,  the  board  had  not  the  power  to  make  the  con- 
tract. The  act  of  1874  gives  power  to  "take  by  condemna- 
tion "  only.  It  confers  no  power  to  contract  for  the  purchase  ; 
and  the  latter  power  is  not  included  in  the  former — they  are 
quite  dissimilar.  The  legislature,  in  this  act,  did  not  indi- 
cate its  willingness  to  enable  tiie  board  to  prescribe  the  terms 
on  which  the  acquisition  of  the  lands  should  be  made,  but 
required  those  terms  to  be  fixed  by  another  tribunal,  giving 
to  the  board  simply  a  discretion  to  accept  or  reject.  The 
power  to  issue  bonds,  granted  by  this  act,  must  likewise  be 
confined  to  the  purpose  for  which  it  was  conferred — the  pur- 
pose of  paying  for  lands  so  taken  by  condemnation.  Hence 
this  statute  does  not  legalize  the  purchase  or  the  issue  of 
bonds  for  such  j)urchase.  If  we  look  beyond  this  statute,  we 
are  confronted  by  the  act  of  February  7th,  1876,  [Pamph. 
Laws,  J).  16,)  which  prohibits  the  disbursement  of  public 
moneys  and  the  incurring  of  obligations,  by  boards  of  chosen 
freeholders,  in  excess  of  the  appropriations  provided.  From 
the  resolutions  before  us,  it  is  to  be  inferred  that  no  appropri- 
ation existed  adequate  to  meet  the  price  named,  since  the 
amount  was  to  be  raised  by  the  issuance  of  twenty -year  bonds^ 
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and  the  board  had  no  legal  authority  to  make  an  appropria- 
tion to  meet  a  debt  maturing  at  so  distant  a  day.  State  v. 
Halsted,  ante  p.  402. 

The  issue  of  these  bonds  would,  therefore,  have  been  con- 
trary to  the  policy  of  that  statute,  and  the  court  should  not 
permit,  much  less  command  it.  Siedler  v.  Chosen  Freeholders 
of  Hudson,  ante  p.  632. 

The  mandamus  prayed  for  should,  therefore,  be  refused. 


THE  STATE,  EZRA  M.  HUNT  ET  AL.,  PROSECUTORS,  v. 
THE  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
RA.HWAY'. 

1.  To  overcome  the  report  of  commissioners  of  assessment  as  evidence, 
clear  proof  of  great  force  is  requisite. 

2.  A  determination  of  such  commissioners  that  no  property  lying  more 
tiian  one  hundred  feet  from  the  improvement  is  benefited,  and  tiiat 
by  reason  of  the  uniformity  of  the  land,  the  actual  benefits  are  distri- 
buted according  to  frontage,  is  not  necessarily  illegal. 

3.  The  greater  value  of  land  may  justify  a  larger  assessment. 

4.  The  fair  cost  of  an  improvement  which  reasonable  owners  would 
make  for  the  better  enjoyment  of  their  property,  is  a  just  criterion  for 
determining  the  benefits  received. 

•5.  Whetlier  commissioners  will  make  personal  examination  beyond  the 
line  of  the  improvement,  to  discover  what  property  is  benefited,  pro- 
vided they  take  into  consideration  how  far  the  benefits  extend,  is  a 
matter  for  their  own  discretion,  unless  it  be  shown  that  they  have 
failed  to  embrace  all  such  property. 

t).  An  injustice  done  to  the  city  in  making  a  local  assessment,  will  not 
be  good  ground  for  complaint  by  a  prosecutor  who  does  not  show  that 
he  is  injured  thereby. 


On  certiorari. 

Argued   at  June  Term,   1877,  before  Justices   Scudder, 
Dixon  and  Reed. 
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For  the  prosecutors,  J.  H.  Stone. 
For  the  defendant,  (j-arret  Berry. 

The  opinion  of  the  conrt  was  delivered  by 

Dixox,  J.  '^Hho.  certiorari  in  this  case  brings  up  for  review 
a  re-assessment  made  upon  lands  of  the  prosecutors,  for 
grading,  curbing  and  guttering  Milton  avenue  from  Main 
street  to  Scott  avenue,  in  the  city  of  Rahway,  pursuant  to  a 
supplement  of  the  city  charter,  passed  March  27th,  1875. 
Pamph.  Laics,  p.  251. 

Under  a  rule  of  this  court,  granted  in  accordance  with  the 
supplement  to  the  Certiorari  Act,  approved  February  24th, 
1876,  {Paniph.  Laics,  p.  20,)  the  commissioners  of  assessment 
have  certified  that  "they  personally  examined  and  determined, 
in  making  said  re-assessment,  what  lands  in  the  city  of  Rahway 
were  peculiarly  benefited ;  and  that  they  assessed  all  lands 
so  benefited  in  proportion  to  the  actual  benefits  received  by 
each  lot  or  parcel  of  land,  and  that  they  assessed  no  lot  or 
parcel  of  land  more  than  the  amount  of  benefits  received." 

The  ground  of  the  prosecutors'  complaint  is,  that  this  cer- 
tificate is  not  true ;  that  the  commissioners  laid  the  assess- 
ment arbitrarily,  having  reference  to  the  costs  and  expenses 
and  frontage  only  ;  that  they  laid  it  without  limitation,  by 
reason  of  the  peculiar  benefits  to  the  land  assessed,  and  with- 
out reference  to  what  property  was  benefited,  other  than  such 
as  fronted  on  the  improvement,  and  without  any  examination 
of  such  property  to  see  if  it  was  benefited. 

Under  the  ninth  section  of  the  Certiorari  Act,  of  March 
27th,  1874,  {Rev.,  p.  50,)  it  is  our  duty,  in  this  class  of  cases, 
to  determine  disputed  questions  of  fact,  and  affirm  or  reverse 
the  assessment,  in  whole  or  in  part,  according  to  the  justice 
of  the  case.  Still,  in  determining  such  questions,  the  official 
certificates  of  the  commissioners,  under  their  oath  and  in  the 
line  of  their  duty,  are  entitled  to  much  weight  as  evidence, 
and  only  clear  proof  of  great  force  will  justify  us  m  conclud- 
ing that  they  are  erroneous.     State,  Pudney,  pros.,  v.  Passaic, 
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8  Vroo7n  65  ;  State,  Van  SoUngen,  pros.,  v.  Harrison,  ante 
p.  51. 

In  the  present  case,  no  testimony  was  taken,  save  that  of 
one  of  the  three  commissioners.  In  his  evidence,  there  is 
some  inconsistency  of  expression,  but  I  gatiier,  as  the  sub- 
stance of  what  lie  says,  that  the  commissioners,  on  consider- 
ation of  the  matter,  conckided  that  no  property  lying  more 
than  one  hundred  feet  from  Milton  avenue  was  benefited,  and 
that  as  a  general  rule,  owing  to  uniformity  of  the  land  as  to 
grade  and  other  conditions,  the  benefits  were  distributed  along 
the  line  of  the  improvement  in  proportion  to  the  frontage; 
that  the  exceptions  to  this  rule  were  a  few  lots  which,  by 
reason  of  their  nearness  to  the  business  centre  of  the  town, 
were  more  valuable,  and,  therefore,  derived  a  larger  share  of 
advantage ;  and  such  other  lots  as  lay  near  to  intersecting 
opened  streets,  and  on  that  account  were  more  beneficially 
affected. 

There  is  nothing  in  the  evidence  which  satisfies  me  that  any 
of  these  conclusions  is  subject  to  just  criticism.  They  are  all 
consistent  with  and  even  sustain  the  idea  that  the  commis- 
sioners, in  performance  of  their  legal  functions,  fairly  exer- 
cised a  rational  judgment  in  the  distribution  of  burdens 
according  to  benefits.  State,  Van  Solingen,  pros.,  v.  Harri- 
son, uhi  supra. 

The  witness  states  that  in  fixing  the  amount  of  benefits, 
the  commissioners  took  into  account  the  cost  of  the  improve- 
ment. This  was  quite  right.  The  actual  cost  was  a  circum- 
stance to  be  considered  in  ascertaining  the  fair  cost,  and  the 
fair  cost  of  an  improvement  which  reasonable  owners  would 
make,  at  their  own  expense,  for  the  better  enjoyment  of  their 
property,  might,  I  think,  be  a  just  criterion  for  determining 
the  benefits  received.  No  attempt  is  made  in  this  case  to 
show  that  the  actual  cost  Avas  not  a  fair  cost,  or  that  the  im- 
provement itself  was  unwisely  projected. 

The  witness  also  states  that  the  commissioners  did  not  go 
outside  of  the  line  of  the  improvement,  or  make  any  personal 
examination  of  any  property  outside  of  that  line,  because,  in 
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their  judgment,  the  property  on  tlie  line  of  the  street  was 
benefited  to  the  full  amount  of  the  cost,  except  what  was  as- 
sessed to  the  city.  The  fact  that  they  did  not  go  and  make 
personal  examination  of  property  beyond  the  line  is  not  incon- 
sistent with  their  having  performed  their  duty.  Their  knowl- 
edge of  the  locality  might  be  and  probably  was  such  that  an 
examination  of  the  line  of  the  improvement  enabled  them  to 
fix  the  proper  limit  to  benefits.  They  were  not  bound  to 
make  personal  inspection  of  every  lot  in  the  city,  and  how  far 
they  would  extend  their  examination  was  a  matter  for  their 
own  discretion,  unless  it  be  shown  (as  it  is  not  here,)  that 
they  have  failed  to  embrace  all  the  property  benefited.  The 
reason  given  by  the  witness,  if  it  was  the  whole  reason,  would, 
indeed,  be  a  bad  one,  but  he  also  expressly  says  that  the  com- 
missioners assessed  all  lands  which,  in  their  judgment,  were 
benefited,  and  took  that  fact  into  consideration.  I  judge, 
therefore,  that  the  witness  has  given  only  a  part  of  the  reason 
which  must  have  actuated  him  and  his  associates ;  but  that 
should  not  invalidate  the  assessment. 

It  also  appears  that  some  of  the  lots  on  the  street  were  less 
than  one  hundred  feet  deep ;  and  that  in  such  cases  the  com- 
missioners determined  first,  what  assessment  would  have  been 
imposed  on  those  lots  had  they  been  one  hundred  feet  in 
depth  ;  and  secondly,  what  assessment  they  should  bear  as 
they  stood  ;  the  difference  between  these  two  suras  they  as- 
sessed to  the  city.  Such  a  course  seems  to  me  to  furnish  no 
ground  of  complaint  to  the  prosecutors.  If  the  commission- 
ers, as  they  report,  assessed  all  the  property  benefited,  then 
there  were  only  two  things  that  could  be  done  with  this  differ- 
ence ;  one  was,  to  leave  it  charged  against  the  city  ;  the  other 
was,  to  distribute  it  as  an  additional  imposition  on  the  prop- 
erty assessed.  The  former  course  was  the  less  burdensome  to 
the  prosecutors. 

No  evidence  warrants  even  a  supposition  that  the  assess- 
ment exceeds  the  benefits. 

I  find  no  sufficient  reason  for  believing  that  injustice  has 


650  XEW  JERSEY  SUPREME  COURT. 

State,  Wyckoff,  pros.,  v.  Jones, 

been  done  by  this  assessment,  and,  therefore,  think  it  should 
be  affirmed. 

The  original  rejiort  of  the  commissioners  having  been  de- 
fective, and  the  defects  having  been  supplied  only  under  these 
proceedings,  no  costs  should  be  allo^yed  to  the  city. 


THE  STATE,  CALEB  WYCKOFF,  EXECUTOR  OF  SIMON 
WYCKOFF,  DECEASED,  PROSECUTOR,  v.  ZACHARIAH 
JONES,  COLLECTOR  OF  TAXES  IN  THE  TOWNSHIP  OF 
OXFORD. 

1.  Where,  in  pursuance  of  a  will,  money  is  invested  by  executors  on 
bond  and  mortgage,  conditioned  for  the  paj'ment  of  the  interest  annu- 
ally to  the  widow  of  the  deceased  during  her  life,  and  for  the  pay- 
ment of  the  principal,  at  her  death,  to  the  executors,  to  be  by  them 
distributed  according  to  the  directions  of  the  will,  the  executors  are 
taxable  for  such  bond  and  mortgage,  at  tlie  present  value  of  the  prin- 
cipal, computed  according  to  the  rules  of  the  Court  of  Cliancery 

2.  If  such  bond  and  mortgage  be  in  the  custody  of  one  of  the  executors, 
he  is  taxable  therefor  at  his  place  of  residence.. 


On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixon  and  Reed, 

For  the  prosecutors,  J.  G.  Shipman. 

For  the  defendant,  De  Witt  Taylor. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J,  Pursuant  to  the  will  of  Simon  Wyckoff,  de- 
ceased, his  executors  invested  S6500  on  bond  and  mortgage 
of  lands  in  Oxford  township,  Warren  county,  by  which  the 
interest  of  that  sura  was  secured  to  be  paid  to  his  widow. 
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Sarah  Wyckoif,  during  her  life,  in  lieu  of  her  dower,  and 
the  principal  was  secured  to  be  paid  to  his  executors  at  her 
death,  to  be  by  them  distributed  according  to  the  directions 
of  the  will.  The  bond  and  mortgage  are  held  by  Caleb 
Wyckoif,  one  of  the  executors,  who  resides  in  the  township 
of  Oxford,  and  they  were  taxed  as  personal  property  in  his 
hands  as  executor,  at  a  valuation  of  $6500,  by  the  authorities 
of  that  township. 

The  only  question  raised  in  tlie  case  is  as  to  the  liability  of 
the  executor  to  taxation  for  such  property,  the  prosecutor  in- 
sisting that  the  only  person  taxable  is  the  widow,  to  tlie 
extent  of  the  interest  due. 

These  securities  seem  to  me  to  represent  two  funds :  one 
the  property  of  the  widow,  which  consists  of  her  right  to 
have  the  interest  annually  during  her  life,  and  the  other,  the 
property  of  the  executors,  and  consisting  of  their  right  to 
have  the  principal  at  her  death.  Were  it  not  for  decided 
cases,  I  should  be  inclined  to  hold  that  each  of  tliese  funds 
is  a  "debt  owing  from  a  solvent  debtor,"  and  taxable  as  such 
under  the  fourth  section  of  the  supplement  to  the  tax  act, 
approved  April  11th,  1866,  {Nix.  Dig.  951,)  and  that  the 
full  and  actual  value  of  such  debts,  at  which  they  are  to  be 
taxed  under  the  second  section  of  tliat  supplement,  must  be 
ascertained  by  the  means  usually  employed  by  our  courts  for 
determining  such  values.  I  cannot  see  how  the  moneys  se- 
cured by  this  bond  are  any  the  less  a  debt,  or  any  the  less 
oioing,  than  they  would  be  if  secured  to  be  paid  to  but  one 
person  ;  the  amount  and  force  of  obligations  on  the  part  of 
the  bondsman  are  precisely  the  same,  and  as  rights  and  duties 
are  correlative,  the  interests  of  the  obligees  must  also  be 
equivalent.  Indisputably,  if  the  principal  and  interest  were 
payable  to  but  one  person,  that  person  would  be  assessable 
under  our  tax  laws  for  $6500,  as  the  present  legal  value  of 
the  interest  of  that  sum  payable  annually  to  him  during  the 
life  of  A,  and  the  principal  of  it  payable  to  him  on  the  death 
of  A,  and  my  judgment  would  be  that,  in  the  present  case, 
these  two  obligees,  the  widow  and  the  executor,  are  charge- 
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able  with  taxation  upon  funds  equivalent  in  their  present 
vahie  to  that  sum,  $6500.  Such  funds  are,  I  think,  ascer- 
tainable through  the  tables  of  mortality  with  as  much  accu- 
racy as  is  the  vahie  of  a  horse,  and  are  often  so  determined 
in  our  courts  when  more  important  judgments  than  the 
amount  of  taxation  depend  upon  them.  But  as  to  the  fund 
that  represents  the  interest,  the  cases  decided  in  this  court 
have  reached  a  different  conclusion.  In  State,  Uoivell,  j^ros., 
V.  Cornell,  2  Vroom  374,  and  State,  Hill,  pros.,  v.  Hansom,  7 
Vroom  50,  it  was  decided  that  the  tax  could  be  imposed  only 
on  the  sum  actually  due  at  the  time  of  the  assessment.  In  the 
former  case,  however,  stress  was  laid  on  the  fact  that  there 
M'as  a  contingency  as  to  whether  any  interest  would  ever  be 
payable  to  the  annuitant  beyond  what,  at  the  present  time,  was 
due,  and  this  contingency  was  held  to  take  the  fund  out  of  the 
class  of  taxable  property.  In  the  latter  case,  the  court  was 
probably  controlled  by  the  earlier  decision,  to  which  it  was 
closely  analogous.  But,  in  the  present  case,  the  question  is  as 
to  the  taxation  of  the  principal  fund.  As  to  this,  it  is  certain 
to  become  payable  at  some  time,  the  only  contingency  is  as  to 
when.  The  contingency,  therefore,  does  not  affect  the  existence 
of  the  fund,  but  only  its  value.  It  is  clearly  a  debt  owing  in 
prcesenti,  solveDdum  in  futuro,  and  it  is  owing  to  the  executors, 
who  alone  are  entitled  to  recover  and  distribute  it.  As  such, 
it  is  assessable  under  the  eleventh  section  of  the  supplement 
referred  to,  in  the  hands  of  the  prosecutor,  who  has  the  actual 
possession  of  the  bond  and  mortgage. 

It  is  urged  that  the  executors  have  settled  the  estate,  and, 
therefore,  can  have  no  money  with  which  to  pay  the  taxes. 
That  the  testator  has  omitted  to  provide,  or  the  executors  have 
neglected  to  retain,  the  funds  for  paymg  taxes  on  the  securities 
of  the  estate,  is  hardly  an  adequate  answer  to  the  claim  that 
taxes  should  be  levied  and  collected.  If  the  beneficiaries  under 
this  bond  will  not  themselves  advance  the  taxes,  the  executors 
must  resort  to  their  lawful  means  for  obtaining  what  they 
need. 

But  at  what  value  shall  this  fund  be  taxed  ?     The  cases 


XOYEMBER  TERM,  1877.  653 


State,  Lomasson,  pros.,  v.  Staats. 


already  cited,  which  hold  that  the  contingency  affecting  inter- 
est not  yet  accrued  is  such  that  the  vahie  of  the  interest  found 
is  only  the  matured  interest,  would  seem  to  require  that  the 
contingency  should  have  no  effect  to  depreciate  the  taxable 
value  of  the  principal,  for,  as  tlie  aggregate  of  the  principal 
and  interest  funds  is  fixed  and  constant,  that  which  does  not 
augment  the  one,  cannot  diminish  the  other.  But  this  couclu- 
sion  would  work  injustice  to  individuals,  the  beneficiaries  of 
the  principal,  for  clearly  that  fund,  which  must  lie  barren  as 
to  them  during  the  life  of  the  widow,  is  uot  equivalent  to  so 
much  money  in  hand,  and  I  am  not  willing  to  extend  the  de- 
cisions mentioned  beyond  the  points  decided.  The  statute 
requires  property  to  be  taxed  at  its  full  and  actual  value. 
The  recent  amendments  to  the  constitution  require  that  it  be 
taxed  "  according  to  its  true  value."  The  tax  should,  there- 
fore, be  imposed  against  the  executor,  upon  the  value  of  the 
principal  .on  the  legal  day  of  assessment,  and  if  counsel  cannot 
agree  upon  that,  a  commission  of  this  court  will  ascertain  it, 
using  for  that  purpose  the  rules  of  the  Court  of  Chancery. 
To  that  extent,  the  tax  is  affirmed ;  as  to  the  surplus,  it  is  set 
aside. 

No  costs  will  be  allowed  to  either  side. 


THE  STATE,  JAMES  LOMASSON  ET  AL.,  COMMISSIONERS, 
AND  MARGARET  WINTERS,  PROSECUTORS,  v.  CHRISTO- 
PHER STAATS,  COLLECTOR  OF  TAXES  IN  THE  TOWN- 
SHIP OF  FRANKLIN. 

Commissioners  appointed  by  the  Orphans'  Court  to  divide  real  estate,  who 
have  sold  the  same  and  invested  one-third  of  the  proceeds,  under  the 
order  of  the  court,  to  secure  the  interest  to  the  widow,  in  lien  of  her 
dower,  are  not  taxable  for  the  securities  they  hold  for  that  purpose. 


On  certiorari. 

Vol.  X.  2  u 
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Argued  at  June  Term,  1877,  l)efore  Justices  Scudder, 
Dixox,  and  Reed. 

For  the  prosecutors,  G.  M.  Shlpman  and  J.  G.  Ship)iicni. 

For  the  defendant,  Martin  Wyckoff. 

The  opinion  of  the  court  was  delivered  l)y 

Dixon,  J.  The  prosecutors,  Lomasson  and  others,  were 
appointed  by  tlie  Orphans'  Court  of  Warren  county  as  com- 
missioners to  divide  the  lands  of  AVilliam  Winters,  deceased. 
Under  the  directions  of  the  court,  they  sold  the  property,  and 
invested  one-third  of  the  proceeds  in  bond  and  mortgage,  to 
secure  to  the  prosecutrix,  ]Margaret  Winters,  the  widow,  the 
interest  thereof  during  her  life,  which  she  had  accepted  in 
lieu  of  her  dower.  The  tax  in  question  was  assessed  upon 
this  bond  and  mortgage  by  the  commissioners  of -appeal  of 
the  township  of  Franklin,  after  notice  to  the  prosecuting 
commissioners,  but  without  notice  to  the  widow,  who  resided 
in  the  township  of  Washington,  in  the  same  county. 

The  case  of  SUde,  Parker,  pros.,  v.  Irons,  6  Vroom  464, 
decides  that  the  commissioners  are  not  taxable  for  such  prop- 
erty. The  widow,  under  Section  21  of  the  supplement  to 
the  tax  act,  approved  April  Uth,  1866  {Nix.  Dig.  956),  was 
taxable  by  commissioners  of  appeal  only  after  due  notice. 

The  whole  assessment  is,  therefore,  illegal,  and  must  be  set 
aside. 


THE  STATE,.  ELTON  ROGERS  AND  MARY  ANN  ROGERS, 
PROSECTORS,  v.  WOODNUT  PETTIT,  COLLECTOR  OF 
MANNINGTON   TOWNSHIP. 

A  debtor  owing  ;in  apportioiialjle  annuity,  is  entitled  to  a  deduction  for 
the  same  as  a  debt,  from  his  taxable  property,  only  to  the  extent  of 
what  had  accrued  on  the  dav  fixed  for  assessment. 
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State,  Rogers,  pros.,  v.  Pettit, 
On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixon,  and  Reed. 

For  the  prosecutors,  Slapc. 

For  the  defendant,  Hilliard. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  prosecutors  in  this  case  are  the  owners  of 
a  farm  in  the  township  of  Mannington,  Salem  county,  upon 
which  there  was  charged,  by  agreement  between  them  and 
Rachel  Wright,  an  annuity  of  $218  to  her  during  her  life, 
which  the  prosecutors  were  also  personally  bound  to  pay. 
The  prosecutors  had  claimed  a  deduction  of  $3100  from  the 
assessable  value  of  their  property,  because  of  their  obligation 
to  pay  this  annuity,  regarding  that  as  the  principal  which,  at 
legal  interest,  would  produce  about  the  annual  sum.  And 
this  claim  the  assessor  had  allowed.  The  commissioners  of 
appeal,  however,  on  complaint,  and  after  due  notice,  had 
stricken  out  the  allowance,  and  hence  the  certiorari  for  rev^iew 
in  this  court. 

This  case  is  the  exact  counterpart  of  State,  Howell,  pros.,  v. 
Cornell,  2  Vroom  374.  There,  the  value  of  such  an  annuity  as 
taxable  property  of  the  annuitant,  was  under  consideration  : 
here,  the  right  of  the  debtor  to  deduction.  That  case  decides 
that  the  annuity  is  a  debt  due  or  owing  only  to  the  extent  of 
what  has  accrued  at  the  time  of  the  assessment.  It  is  only  for 
debts  due  and  owing,  that  deductions  can  be  made,  (Nix.  Dig. 
955,  §  102);  and  in  following  that  case,  we  must  hold  that 
the  prosecutors  were  entitled  to  allowance  for  merely  what 
had  accrued,  as,  by  the  agreement,  the  annuity  was  appor- 
tionable.  This  sum,  on  the  day  of  assessment,  was  $41. 
Although  the  affidavit  claiming  the  deduction  fixed  the  debt 
at  $3100,  yet  that  arose  from  an  honest  mistake,  and  should 
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not  prevent  us  from  according  to  the  prosecutor.s  a  lawful 
allowance. 

The  tax  should  be  set  aside  as  to  the  amount  of  tax  upon 
$41.  As  to  the  balance,  it  is  affirmed.  No  costs  will  be 
allowed  to  either  side. 


STATE,  .JACOB  SKINKLE  ET  AL.,  PROSECUTORS,  v.  THE  IN- 
HABITANTS OF  THE  TOWNSHIP  OF  CLINTON,  IN  THE 
COUNTY  OF  ESSEX. 

1.  Objections  to  the  manner  of  appointing  commissioners  to  conduct 
a  public  improvement  and  make  an  assessment  therefor,  will  not  be 
entertained  after  tliey  have  completed  the  work. 

2.  In  reviewing  the  assessment  made  by  such  commissioners,  the  juris- 
diction of  the  body  that  appointed  them,  their  own  judicial  qualifica- 
tions to  act,  and  the  manner  in  wliicli  they  have  exercised  their 
functions,  are  open  to  inquiry. 

3.  The  township  committee  were  authorized  to  do  certain  work,  if  they 
deemed  it  of  public  advantage  ;  tliey  resolved  that,  in  their  judgment, 
it  was  of  public  advantage,  and  thereupon  did  it.  Held,  that  then  it 
was  too  late  to  .show  that  in  fact  they  did  not  so  deem  it. 

4.  Lands  are  not  assessable  for  the  increase  of  healthfulness  which  may 
accrue  to  a  neigliborhood  by  reason  of  the  drainage  of  swamps  and 
lowlands  lying  in  their  vicinity  ;  such  benefits  are  too  uncertain  and 
indirect.     The  lands  drained  are  the  lands  peculiarly  benefited. 

5.  Where  commissioners  of  assessment  have  exercised  an  intelligent 
judgment  in  deciding  the  matters  submitted  to  tliem,  according  to 
legal  principles,  the  courts  will  not  disturb  their  conclusions,  except 
upon  proof  which  is  quite  satisfactory. 

6.  Interest  upon  money  borrowed  to  carry  on  an  improvement,  forms 
part  of  the  expense  for  which  an  assessment  may  be  imposed. 


On  certiorari. 

Argued  at  June  Term,   1877,  before  Justices  Scuddee, 
Dixox,  and  Reed. 

For  the  prosecutors,  J.  W.  Taylor. 

For  the  defendants,  T.  N.  McCarter. 
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The  opinion  of  the  couit  was  delivered  by 

Dixon,  J.  The  writs  of  certiorari  in  these  cases  bring  up 
for  review  an  assessment  for  draining,  made  under  two  sup- 
plements to  the  act  setting  off  the  township  of  Clinton  ;  one, 
approved  March  81st,  1869,  {Pamph.  Lawn,  p.  969);  the 
other,  approved  March  17th,   1870,  {Patnph.  Laics,  p.  858.) 

The  first  reason  urged  against  the  assessment  is,  that  one 
of  the  commissioners  who  made  it  was  a  member  of  the  town- 
ship committee  that  appointed  the  commissioners,  and  himself 
participated  in  his  own  selection.  But  we  think  this  objec- 
tion cannot  now  be  properly  urged.  The  commissioners  were, 
under  the  statutes,  both  to  superintend  the  improvement  and 
to  make  the  assessments  for  damages  and  benefits.  After 
their  appointment  in  April,  1S69,  these  commissioners  did 
carry  on  the  work  until  its  completion  in  1874;  and  during 
that  time  they  made  awards  for  damages,  which  were  paid  to 
all  of  the  prosecutors  except  one,  and  no  objection  of  any  kind 
was  ever  made  against  theui  till  after  their  final  assessment. 
Under  these  circumstances,  we  think  it  is  now  too  late  to 
object  to  the  manner  of  their  appointment.  State,  Ri/ersoii, 
pros.,  V.  Passaic,  9  Vroom  171. 

Such  nuist  also  have  been  the  view  of  the  justice  who 
allowed  the  writs  of  certiorari,  for  they  bring  up  nothing 
prior  to  the  assessment.  Of  course  the  previous  proceedings 
may  be  shown  to  the  court,  and  will  be  considered  so  far  as 
to  ascertain  that  the  persons  making  the  assessment  were 
■chosen  by  a  body  having  the  power  of  appointment,  and,  at 
the  time  of  making  the  assessment,  were  subject  to  no  legal  dis- 
qualification. But  beyond  this  inquiry  we  should  not  now  go. 
The  fact  that  the  commissioner  participated  in  his  own  elec- 
tion in  1869,  did  not  affect  his  fitness  to  levy  the  assessment 
in  1874. 

The  second  reason  urged  is,  that  the  township  committee 
who  resolved  upon  the  drainage,  did  not  deem  it  for  the 
public  advantage,  and  the  statutes  authorized  the  committee 
to  proceed  with  the  M'ork  only  when,  in  their  judgment,  it 
would  be  of  public  advantage.     The  resolution  of  the  com- 
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niittee  directing  the  drainage,  states  that,  in  their  judgment,, 
it  will  be  of  public  advantage;  and  if  it  was  ever  open  for 
the  prosecutors  to  prove  the  falsity  of  that  statement  by  parol 
testimony,  they  certainly  should  not  be  allowed  to  do  so  now> 
after  public  moneys  have  been  spent  for  their  peculiar  benefit 
on  the  strength  of  it. 

The  next  reason  urged  is,  that  one  or  more  of  the  commis- 
sioners were  not  disinterested  persons  ;  that  they  owned  lands 
benefited  by  the  work,  and  which,  therefore,  should  have 
been,  but  were  not  assessed  for  the  improvement.  The  stat- 
utes require  the  appointment  of  three  suitable  and  disin- 
terested persons  as  commissioners,  and  the  resolution  of  the 
committee  so  describes  the  ]>arties  named.  Although  the 
prosecutors  must  be  held  to  have  acquiesced  in  their  appoint- 
ment, yet  as  this  reason  reaches  to  the  judicial  fitness  of  the 
commissioners,  and  to  the  propriety  of  the  manner  in  which 
they  have  exercised  their  functions,  it  merits  consideration^ 
without  regard  to  such  acquiescence.  Nevertheless,  the  town- 
ship committee  having,  under  their  autliority  so  to  do,  ad- 
judged that  these  commissioners  were  disinterested,  the  con- 
trary is  by  no  means  to  be  assumed,  but  must  be  proved  by 
those  who  allege  it.  This  the  prosecutors  have  undertaken 
to  do,  but  I  think  they  have  not  succeeded.  They  have 
shown  that  some  of  the  commissioners  own  lands  not  very  far 
from  the  ditch,  and  that  they  share  in  whatever  increase  of 
healthful ness  may  accrue  to  the  neighborhood  because  of  the 
draining  of  the  swamps  and  lowlands;  but  they  have  not 
established  that  these  lauds  receive  that  direct  and  certain 
advantage  of  drainage  which  alone,  in  such  improvements,, 
constitutes  an  estimable  benefit  for  which  lands  can  be  assessed. 
On  this  point,  the  weight  of  evidence  is  against  the  prose- 
cutors. 

The  prosecutors  further  urge  that  the  work  done  was  of  na 
benefit  to  their  lands,  or,  at  any  rate,  not  of  so  much  benefit 
as  to  justify  the  assessment  imposed.  With  regard  to  this 
matter,  there  is  considerable  diversity  of  opinion  expressed  by 
the  witnesses,  but  tliere  is  not  that  preponderance  of  proof  on 
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behalf  of  the  prosecutors  which  is  necessary  to  countervail 
the  judgment  of  the  coinniissioners.  Their  determination,  in 
view  of  their  impartiality,  their  acquaintance  with  the  land 
and  its  surroundings,  both  before  and  after  the  ditch  was 
dug,  and  their  official  oath,  is  entitled  to  great  consideration, 
and,  in  the  conflict  of  testimony,  leads,  I  think,  to  the  con- 
elusion  that  no  injustice  has  been  done  to  the  prosecutors  on 
this  ground.  To  the  same  result  have  I  come  concerning  the 
objection  that  the  area  of  assessment  is  less  than  that  of  Ijene- 
fits.  Of  course  the  area  of  assessment  must  be  bounded  by  a 
mathematical  line,  and  it  would  be  difficult  or  impossible  to 
give  a  satisfactory  reason  for  believing  that,  in  an  open 
country,  the  land  immediately  inside  of  such  a  line  is  drained, 
and  therefore  assessable,  and  the  land  just  outside  of  it  is  not. 
But  such  demonstration  is  not  necessary.  If  the  commission- 
ers, on  whom  the  law  casts  the  duty,  have  exercised  an  intel- 
ligent judgment  in  fixing  the  area  according  to  legal  princi- 
j)les,  the  court  will  not  disturb  their  conclusion,  except  ,upon 
proof  of  their  error  which  is  quite  satisfactory.  State,  Pud- 
ney,  pros.,  v.  Passaic,  8  Vroo^n  65  ;  State,  KohJer,  pros.,  v. 
Gnttenberg,  9  Vroom  419 ;  State,  Van  Solingen,  pros.,  v. 
Harrison,  ante  jj.  51. 

The  evidence  in  the  case  does  not  disclose  tliat  proof. 

On  this  point,  the  report  of  the  commissioners  originally 
made,  failed  to  certify,  with  such  clearness  as  is  desirable,  that 
they  had  assessed  all  the  land  benefited,  but  an  amendment 
made  under  a  rule  in  this  cause  taken  in  pursuance  of  the 
supplement  to  the  Certiorari  Act,  {Pamph.  Laws,  1876,  p.  2U,) 
supplies  the  defect. 

The  only  remaining  objection  is  aimed  at  the  including  of 
interest  among  the  items  of  expense  for  whicli  assessment 
could  be  made.  The  act  of  1870,  above  referred  to,  (Section 
8,)  authorizes  the  township  committee  to  borrow  money  to 
pay  the  expenses  of  carrying  on  the  Mork,  and  Section  4  re- 
quires the  commissioners  to  assess  the  entire  costs,  and  Section 
8  to  repay  to  the  township  committee  the  amount  borrowed, 
with  interest,  out  of  the  moneys  I'eceived  by  them  under  the 
act.      The  evidence  shows  that  tiie  committee  did    borrow 
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several  thousand  dollars  for  the  purpose  designated,  but  fails 
to  show  just  how  much,  or  when.  Since,  however,  the  prose- 
cutors have  not  attempted  to  refute  the  report  of  the  commis- 
sioners as  to  the  amount  of  interest  which  accrued  on  such 
loans,  we  must  regard  their  statement  as  the  truth.  These 
facts  justify  the  action  of  the  commissioners  in  this  particular. 
State  v.  Gutfenherc/,  9  T^roo//;  419. 

AVe  think  that  the  assessment  should  be  affirmed  ;  but,  in- 
asmuch as  the  report  of  the  commissioners  re(|uired  amend- 
ment, which  was  made  in  this  cause,  the  affirmance  will  be 
without  costs. 


THE  STATE,  EX  KEL.  BENJAMIN  E.  SHACKELTON,  v.  THE 
BOARD  OF  COUNCTLMEN  tOF  THE  TOWN  OF  GUTTEN- 
BERG, IN  THE  COFNTY  OF  HUDSON. 

].  ^f(^n'l(Ulllli<  is  generally  a  proper  remedy  to  enforce  the  levy  of  taxes 
for  the  payment  of  juflgments  against  municipal  corporations,  when 
tlie  ordinary  process  of  execution  is  inirl equate. 

'2.  Every  lawful  tax  rests  n[)ou  legislative  enactment,  and  when  subordi- 
nate bodies  seek  to  impo.se  such  a  burden  upon  the  citizen,  they  must 
show  a  clear  and  unmistakable  authority  so  to  do,  derived  from  the 
express  words  or  necessary  implication  of  a  statute. 

3.  Where  the  power  of  a  municipality  to  levy  taxes  for  its  general  piir- 
po.se.s,  was  expressly  limited  to  a  certain  amount,  an  authority  to  con- 
tract debts  beyond  that  amount,  for  a  special  purpose,  will  not  justify 
an  inference  that  the  power  to  levy  taxes  to  pay  those  debts,  was  also 
conferred. 

4.  If  the  authority  of  a  municipality  to  levy  taxes  is  doubtful,  a  vuin- 
damus  directing  such  levy,  will  not  be  awarded. 


On  mandaiiiHs. 

Argued  at  June  Term,  1877,  before   Justices  Scudder, 
Dixon,  and  Reed. 

For  the  relator,  C.  S.  See. 

For  the  defendant,  ./.  //.  Lqipincoff. 
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The  opinion  of  the  court  was  delivered  by 

Dixox,  J.  The  relator  has  recovered  jiidgnients  against 
the  town  of  Guttenberg,  in  this  court,  on  three  "  improve- 
ment certificates,"  issued  by  the  town  for  the  improvement 
of  Hudson  avenue,  one  dated  August  10th,  1873,  for  $490.49; 
one  dated  October  14th,  1873,  for  $560,  and  one  dated  April 
30th,  1875,  for  §340.  Upon  these  judgments,  he  issued  exe- 
cutions to  the  sheriff'  of  Hudson  county,  which  that  officer 
has  returned  unsatisfied,  alleging  that  he  could  find  no  prop- 
erty of  the  town  whereon  to  levy,  and  that  he  had  served  a 
copy  of  the  execution  on  the  collector  of  the  town,  but  that 
the  collector  had  no  funds,  and  does  not  receive,  in  any  one 
year,  more  than  .$1000.  The  council  of  the  town  was  there- 
upon requested,  by  the  relator,  to  pass  an  ordinance  directing 
a  tax  to  be  levied  to  raise  the  amount  of  his  judgments,  but 
refused,  on  the  ground  of  want  of  legal  authority  to  order 
any  larger  sum  than  .^10(^0  to  be  assessed  in  each  year.  The 
relator  now  prays  a  mcuKhonxs,  compelling  the  council  to 
make  the  provision  requested. 

That  a  ??imir/rt/y*H.s- is  generally  tl)e  proper  remedy  to  enforce 
the  levy  of  taxes  for  the  payment  of  judgments  against  muni- 
cipal corporations,  where  the  ordinary  process  of  execution  is 
inadequate,  seems  both  to  follow  from  the  reason  of  the 
thing,  and  to  be  settled  by  many  adjudications.  Usually,  the 
money  required  to  satisfy  such  judgments,  must  be  the  pro- 
ceeds of  taxation.  The  duty  to  pay  is  clearly  and  conclu- 
sively established  by  the  judgments,  and,  execution  failing, 
all  ordinary  legal  remedy  is  exhausted,  so  that  the  conditions 
which  justify  a  resort  to  mandaiiius,  exist,  viz.,  a  clear  legal 
right,  requiring  the  performance  of  a  specific  duty,  and  no 
other  adequate  means  of  redress. 

The  United  States  courts  have  frequently  employed  the 
writ  for  this  ])urpose,  and  the  Supreme  Court  holds  that  its 
propriety  is  no  longer  questionable.  CommisHWiierx  of  Knox 
Co.  V.  Aspinirdlf,  24  How.  376  ;  Sttperrimrs  v.  Durant,  9 
WdU.  415.  And  the  propriety  of  a  bill  in  equity  is  denied. 
Walhley  v.  Citij  of  Mmeathie,  6   Wnll.  481. 
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In  England,  the  writ  is  claimed  of  right,  under  17  and  18 
Me.,  ch.  125,  §  68,  as  ancillary  to  execution  in  certain  cases, 
but  the  common  law  prerogative  writ,  likewise,  might  be  so 
employed,  in  the  discretion  of  the  court.  Burland  v.  Local 
Board  of  HeaWt,  3  B.  &  S.  271 ;  Worthington  v.  Hu/ton, 
L.  R.,  \  Q.  B.  63. 

The  applicability  of  this  general  rule  to  the  case  in  hand 
is,  however,  denied,  on  the  affirmation  that  the  defendant  has 
no  authority  to  direct  the  levy  of  the  tax  which  we  are  asked 
to  command.  If  this  affirmation  be  true,  it  is  clear  we 
should  not  grant  the  writ.  It  is  necessary,  therefore,  to 
ascertain  the  defendant's  authority  in  this  regard. 

Every  lawful  tax  rests  upon  legislative  enactment,  and 
subordinate  bodies  that  seek  to  impose  such  a  burden  upon 
tiie  citizen,  must  be  able  to  show  a  power  so  to  do,  derived 
from  positive  statute.  The  grant  relied  on  must  also  be  evi- 
dent and  unmistakable.  It  is  not,  jierhaps,  requisite  that 
express  authority  to  levy  taxes  for  every  specific  purpose  for 
which  they  are  imposed,  should  be  produced.  The  power, 
or,  more  guardedly  speaking,  an  extension  of  power,  might, 
under  certain  circumstances,  be  implied.  For  example,  if  a 
municipality,  restricted  as  to  the  purposes  for  which  it  might 
incur  debts  or  expend  moneys,  had,  under  its  charter,  unlim- 
ited authority  to  impose  taxes  for  these  purposes,  then  a  sub- 
sequent extension  of  its  power  of  expenditure,  or  of  con- 
tracting obligations,  would  usually,  by  implication,  enlarge, 
also,  its  power  of  taxation,  so  as  to  embrace  these  new 
purposes.  Such  an  inference  would  arise,  because  taxation 
furnishes  the  common  source  of  revenue  for  these  public 
bodies;  and  when  the  legislature  authorized  increased  expend- 
iture on  the  part  of  such  a  body,  whose  power  to  tax  had 
been  limited  only  by  its  power  to  spend,  it  would  be  reasona- 
ble to  suppose  that  the  use  of  this  sole  power  that  it  possessed 
to  raise  the  means  for  its  expenditures,  was  also  intended. 
As,  however,  the  power  of  taxation  is  a  high  prerogative  of 
sovereignty,  and  one  whose  exercise  directly  divests  the  citizen 
of  his  property,  its  grant  by  implication  is  but  little  favored, 
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even  as  compared  with  other  implied  grants ;  and  the  infer- 
ence of  its  existence,  in  any  case,  is  easily  rebutted.  An 
authority  to  wield  it  cannot  be  collected  by  doubtful  infer- 
ences from  other  powers,  or  powers  relating  to  other  subjects, 
nor  deduced  from  any  considerations  of  convenience  or 
advantage.  Nothing  short  of  express  words  or  necessary 
implication  will  answer  the  purpose.  It  should  never  be 
exercised  where  the  right  is  doubtful.  Beaty  v.  Knowler's 
Lessee,  4  Pet.  152;  Sharp  v.  Speir,  4  Hill  76;  Dillon  on 
Jliin.  Corp.,  §  605. 

Under  the  guidance  of  these  principles,  then,  must-  we  con- 
sider the  powers  of  the  defendant. 

The  town  of  Guttenberg  was  incorporated  bv  act  of  ^Nlarcli 
9th,  1859.  Pamph.  Laics,  p.  199.  Its  charter  (Section  7)  pro- 
vided that,  for  the  payment  of  the  expenses  incident  to  the 
corporation,  other  than  those  relating  to  streets,  it  should  be 
lawful  for  the  council,  by  ordinance,  to  order  a  sufficient  sum, 
not  exceeding  $200  in  any  one  year,  to  be  levied  for  that 
purpose.  The  sum  so  ordered  was  to  be  levied  by  the 
assessor  of  the  township  of  North  Bergen,  on  the  inhabitants 
and  real  estate  of  the  town  of  Guttenberg,  and  collected  by 
the  collector  of  said  township,  in  the  same  manner  as  town- 
ship taxes  were  levied  and  collected,  and  was  to  be  paid,  by 
said  collector,  to  the  treasurer  of  the  town.  The  expenses 
relating  to  streets  were  to  be  raised  by  assessment  on  the 
property  benefited,  and  no  provision  seems  to  have  been 
expressly  made,  either  for  raising  these  expenses  while  the 
work  was  in  progress,  or  for  raising  -'uy  deficiency  that  might 
exist  by  reason  of  the  cost  exceeding    he  benefit. 

In  a  supplement  of  April  9th,  18'<,'  {Pamph.  Lairs,  p. 
612,)  it  was  enacted  (Section  5),  that  the  bo^rd  of  councilmen 
should  have  power  to  pass  and  enforce  ordinances  to  provide 
for  raising  a  sum,  not  to  exceed  $1000  a  year,  for  defraying 
the  incidental  expenses  incurred  by  the  provisions  of  the  act. 
Section  8  of  this  supplement  gives  the  board  power  to  issue 
certificates  of  improvement,  payable  in  one  year  or  more,  at 
their  discretion,   to  the    amount  of  seventy  per    centum   of 
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work  done  on  any  street  improvement,  during  its  progress, 
and  to  the  full  amount  of  costs  at  its  completion;  and  makes 
such  certificates  receivable  in  payment  of  the  assessment  for 
the  improvement.  It  also  legalizes  and  makes  binding  upon 
the  town  all  certificates  for  street  improvements  theretofore 
issued.  By  the  ninth  section,  it  was  enacted,  that  in  case  any 
certificates  theretofore  issued,  or  thereafter  to  be  issued,  for 
work  on  any  street  or  avenue,  should  become  due  before  the 
assessment  for  the  improvement  was  collected,  the  board 
should  have  power  to  issue  bonds,  payable  in  from  three  to 
ten  years,  redeemable  at  the  pleasure  of  the  board,  on  sixty 
days'  notice,  and  to  sell  and  negotiate  the  bonds  at  not  less 
than  ninety-two  per  centum  of  their  par  value. 

These  are  all  the  grants  of  power  which  the  municipality 
has  received  relating  to  the  subject  before  us, 

I  think  they  show,  clearly,  that  the  legislature  intended  to 
enable  the  corporation  to  create  corporate  debts  by  the  issue 
of  "improvement  certificates,"  under  the  act  of  1875,  and  to 
make  those  issued  before  that  act,  which  purported  to  create 
corporate  liability,  legal  corporate  obligations.  It  is  equally 
clear  that  there  is  no  express  grant  of  power  to  levy  taxes  for 
the  payment  of  those  debts.  It  is  also  evident  that  the  fund 
out  of  which  it  was  expected  those  debts  would  be  finally 
liquidated,  assessments  for  benefits,  might  not  be  secured  in 
time  to  meet  them,  or,  when  secured,  might  prove  inadequate, 
and  that  the  sale  of  bonds,  which,  at  best,  was  but  a  dilatory 
shift,  might,  under  the  restrictions  imposed,  be  found  imprac- 
ticable and  valueless.  Hence,  a  resort  to  taxation,  sooner  or 
later,  would,  perhaps,  be  unavoidable.  Do  these  circum- 
stances justify  the  court  in  adjudging  that,  by  this  charter, 
the  power  of  taxation  to  meet  these  obligations,  was,  there- 
fore, impliedly  conftrred?  I  think  not.  The  powei-s  of  the 
corporation  are  meagre.  It  has  not,  within  itself,  even  the 
machinery  complete  for  assessing  and  collecting  taxes.  The 
legislature  has  fixed  a  narrow  limit  to  the  exercise  of  the 
taxing  power  for  the  general  purposes  of  the  nuuiicipality  ; 
and  this  provision  makes  strongly  against  the  inference  that 
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it  intended  to  authorize  that  power  to  be  wielded  without 
limit,  for  this  special  purpose.  It  reduces  such  an  inference 
to  the  class  of  doubtful — that  is,  in  the  construction  of  these 
grants — impossible  implications.  Though  tlie  powers  dele- 
gated for  tlie  payment  of  these  debts  may  have  proved  inade- 
quate, and  it  may  be  convenient  and  just  that  they  should  be 
made  sufficient,  yet,  as  we  have  seen,  it  is  not  within  the 
scope  of  judicial  authority  to  eke  them  out  by  dubious  pre- 
sumptions. Creditors  whose  rightful  claims  cannot  be  satis- 
fied by  their  exercise,  must  seek  further  aid  from  the  legisla- 
ture, on  whose  faith  they  may  safely  rely.  The  creditors  of 
the  state  itself,  stand  secure  upon  this  basis. 

I  am,  therefore,  of  opinion  that  the  mandamus  prayed  for 
should  not  be  allowed. 


THE  STATE,  CHARLES  E.  BUTLER,  TRUSTEE,  &c.,  PROSE- 
CUTOR, V.  THE  RAVINE  ROAD  SEWER  COMMISSION- 
ERS. 

1.  The  act  of  1875,  {Pamph.  Laws,  p.  621,)  for  the  condemnation  of  lands 
for  the  construction  of  a  sewer,  provided  the  following  method  of  com- 
pensation to  the  owner  of  condemned  lands:  The  commissioners  ap- 
pointed to  make  the  award  were  empowered  to  issue  improvement 
certificates,  in  their  own  names,  in  payment  of  the  award,  payable  at 
such  times  as  they  might  therein  designate,  not  exceeding  two  years. 
Held,  that  the  act  did  not  provide  a  constitutional  method  of  securing 
compensation  to  the  land-owner. 

2.  There  is  no  power  in  the  legislature  to  provide  for  the  payment  of 
the  award  in  anything  but  money,  nor  to  postpone  the  right  of  the 
land-owner  to  receive  the  same  after  the  award  becomes  a  finalitv. 


This  certiorari  brings  a  certain  order  of  appointment  of 
commissioners  to  appraise  lands  and  assess  damages  and  com- 
pensation for  taking  the  same  for  the  Ravine  road  sewer. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixox  and  Reed. 
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Butier  v.  Sewer  Commissionerp. 
For  the  prosecutor,  Flavel  McGee. 

For  the  defendant,  J.  C.  Besxon. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  writ  is  sued  out  to  test  the  validity  of  an 
order  made  in  a  proceeding  to  condemn  lands  for  a  public 
purpose.  The  proceedings  of  which  this  order  is  a  part,  are 
taken  under  an  act  {Laws,  1875,  p.  621,)  to  provide  for  the 
continuation  of  the  Ravine  road  sewer,  in  Jersey  City  and  city 
of  Hoboken. 

The  act  provides  for  the  appointment  of  commissioners  to 
construct  a  sewer.  The  commissioners  have,  by  the  act, 
authority  to  appoint  a  surveyor,  and  cause  to  be  made  maps, 
&c.  That  in  case  the  said  commissioners  cannot  agree  with 
the  owners  of  such  required  land,  then,  upon  making  a  descrip- 
tion of  the  land  and  giving  certain  notices,  a  justice  of  the 
Supreme  Court  shall  appoint  three  disinterested,  impartial 
and  judicious  freeholders,  &c.,  to  assess  the  damages  to  land- 
owners, to  be  paid  by  the  commissioners  as  provided  by  the 
second  section  of  the  act. 

Application  having  been  made  to  Justice  Knapp,  he,  on 
the  5tii  of  May,  1877,  ai)pointed  said  commissioners  to  make 
such  assessment  and  appraisement  for  the  lands  in  said  order 
described.  This  order  is  attacked  upon  the  ground  that  the 
act  under  which  it  is  made  is  void,  as  it  directs  the  taking  of 
these  lands,  without  providing  compensation  in  the  manner 
enjoined  by  the  constitution.  The  method  of  remuneration 
for  the  lands  taken,  provided  by  the  act,  is  as  follows:  The 
commissioners  are  empowered  to  "  issue  "  improvement  cer- 
tificates, in  their  own  names,  in  payment  therefor,  therein 
and  thereby  pledging  the  faith  and  credit  of  the  said  cities  of 
Jersey  City  and  Hoboken  respectively,  payable  at  such  times 
as  they  may  therein  designate,  not  exceeding  two  years  from 
the  dateof  issue,  bearing  interest  at  the  rate  of  seven  percent, 
from  the  date  of  issue. 

By  a  subsequent  act,  [Laivs,  1877,  p.  170,)  it  was  provided 
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in  substance,  that  whenever  the  said  improvement  certificates 
should,  in  the  hands  of  any  one  holding  them,  represent  in 
value  the  sum  of  $1000,  then  the  authorities  of  said  cities 
should  issue  to  said  holders  bonds  of  said  cities  respectively, 
in  value  equal  to  the  representative  value  of  said  certificates. 
The  only  question  mooted  is  whether  this  act  contains  a 
provision  for  securing  to  the  land- owner  the  compensation 
in  the  manner  enjoined  by  the  constitution.  The  control  of 
every  citizen  over  tiie  disposition  of  his  property  is  com- 
plete and  undisturbable,  excepting  in  the  instance  of  the 
exercise  of  the  superior  right  of  the  government  to  appropriate 
and  control  it  for  the  public  benefit.  The  existence  of  this 
power  is  recognized  only  upon  the  ground  of  necessity,  and 
for  the  purpose  of  modifying  the  vexatious  feature  of  its 
exercise,  the  state  governments  have  thrown  around  its  en- 
forcement a  provision  that  the  land- owner  shall  be  compen- 
sated for  his  loss. 

In  this  state  this  protection  is  secured  by  Paragraph  16  of 
Article  I.  of  our  constitution-— private  property  shall  not  be 
taken  for  public  use  without  just  compensation.  And  by  the 
further  provision,  in  Paragra})h  9,  of  Section  7,  of  Article  I., 
individuals  or  private  corporations  shall  not  be  authorized  to 
take  private  property  for  public  use,  without  just  compensa- 
tion first  made  to  the  owners. 

Where  the  constitution  is  silent  relative  to  the  manner  in 
which  this  compensation  shall  be  made  and  the  property  ap- 
propriated, the  power  to  appropriate  is  dormant  until  the 
legislature  supplies  the  plan.  The  most  essential  feature  of 
this  plan  is  the  method  provided  for  securing  to  the  land- 
owner just  compensation.  Without  such  feature  the  statute  is 
insufficient  to  support  a  proceeding  for  condemnation.  Carson 
V.  Coleman,  3  Stockf.  1 06 ;  State,  Kerrigan,  pros.,  v.  West 
Hoboken,  8  Vrooia  81 ;   Bradsluac  v.  Rqdgers,  20  Johns.  103. 

And  the  land-owner  is  entitled  to  have  the  judgment  of  the 
law  upon  the  project,  without  waiting  until  the  appropriation 
of  his  property  is  attempted  in  point  of  fact.  State,  Gaines, 
pros.,  V.  Hudson  County  Avenne  Commissioners,  8  Vroom  12. 
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The  plan  provided  by  the  act  of  1875,  for  ascertaining  the 
amount  of  compensation,  is  not  attacked.  The  manner  in 
whicli  it  is  to  be  satisfied  after  its  ascertainment,  is  the  feature 
of  the  statute  which  is  now  questioned.  The  method  provided 
is  by  the  issuance  of  certificates  of  indebtedness  to  the  land- 
owners, payable  at  the  election  of  the  commissioners,  at  any 
time  within  two  years.  These  are,  where  one  person  holds 
$1000  worth  of  them,  exchangeable  for  bonds.  This  is  the 
only  provision,  and  if  it  fails  to  fill  the  constitutional  require- 
ment of  providing  just  compensation,  it  leaves  the  act  naked 
as  to  this  material  feature,  and  insufficient  to  support  the 
proceedings,  of  which  this  order  is  a  part. 

It  seems  to  be  the  well-grounded  opinion  of  those  who  have 
considered,  as  writers  or  judges,  the  nature  of  this  compensa- 
tion, that  it  must  be  monetary  in  its  character.  Says  Judge 
Dillon  :  "  Nearly  all  the  constitutions  provide  that  just  com- 
pensation shall  be  made  for  the  property  taken,  and  that 
view  is  believed  to  be  sound,  which  regards  this  language  as 
necessarily  contemplating  compensation  of  a  pecuniary  char- 
acter, in  respect  to  the  ])roperty  appropriated."  3fun.  Corrp., 
§477. 

Judge  Cooley  thinks  this  compensation  must  be  pecuniary, 
because  it  is  in  the  nature  of  payment  for  a  compulsory  pur- 
chase. Const.  Lim.  559.  This  idea  of  the  compensation  being 
the  price  of  a  compulsory  sale,  finds  countenance  in  the  view 
of  Sir  AVilliam  Blackstone. 

Speaking  of  the  right  to  hold  and  enjoy  private  property, 
and  the  power  of  the  legislature  (there  untrammeled  by  con- 
stitutional restrictions,)  to  take  such  property  for  the  public 
benefit,  he  says :  "  The  legislature  alone  can,  and  indeed  fre- 
quently does,  interpose  and  compel  the  individual  to  acquiesce. 
But  how  does  ijt  interpose  and  compel  ?  Not  by  absolutely 
stripping  the  subject  of  his  property  in  an  arbitrary  manner ; 
but  by  giving  him  a  full  indemnification  and  equivalent  for 
the  injury  thereby  sustained.  The  public  is  now  considered 
as  an  individual,  treating  with  an  individual  for  an  exchange 
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All  that  the  legislature  does,  is  to  oblige  the  owner  to  alien- 
ate his  possession  for  a  reasonable  price."     1  Black.  Com.  139. 

In  Fletcher  v.  Feck,  6  Oranch  1 45,  the  court  says  :  "  The 
effect  of  the  right  of  eminent  domain  against  the  individual 
amounts  to  nothing  more  than  a  power  to  oblige  him  to  sell 
or  convey  when  the  public  necessities  require  it." 

That  something  other  than  money  may  be  considered  and 
accepted  by  the  land-owner  as  an  equivalent  is  undoubtedlv 
true ;  but  it  is  equally  true,  that  in  all  purchases  and  sales  of 
property,  money  is  the  universal  standard  of  value,  and  al- 
ways in  the  mind  in  connection  with  the  idea  of  price  or 
compensation  for  property  bought. 

No  other  standard  or  medium  of  compensation  can  be 
within  the  ))urview  of  this  constitutional  provision  when 
speaking  of  compensation  for  these  compulsory  purchases. 

In  Carson,  v.  Coleman,  3  Stockt.  106,  the  Chancellor  savs  : 
"There  is  but  one  construction  to  be  put  upon  the  language 
of  the  constitution  ;  it  means  that  when  private  propertv  is 
taken  by  virtue  of  the  authority  of  the  sovereign  poAver, 
compensation  is  to  be  made  in  money."  It  is  true  that  the 
Chancellor  was  then  speaking  of  the  power  of  the  legislature 
to  enact  that  benefits  to  the  land-owner,  which  w^ere  common 
to  all  property  owners,  should  be  an  equivalent  for  the  land 
taken. 

It  was  in  denial  of  any  such  power  that  he  made  the  asser- 
tion that  the  compensation  must  be  pecuniary.  It  is  also  a 
fact,  that  while  such  common  benefits  are  not  a  legal  element 
in  estimating  compensation,  yet,  by  the  laM'  as  laid  down  by 
this  court,  the  legislature  can  enact  that  benefits,  peculiar  to 
the  land-owner  alone,  can  be  taken  into  consideration  by  the 
tribunal  appointed  to  fix  the  price.  Loireree  v.  Citj/  of  Neic- 
ark,  9  Vroom  151 ;  Sirayze  v.  N.  J.  Midland  Kaihcay  Co.,  7 
Yroom  295. 

This,  however,  does  not  antagonize  the  position  that  the 
price  or  compensation  must  be  pecuniary. 

The  consideration  of  special  benefits,  on  the  one  side,  and 
the  injury  to  the  remaining  land,  on   the  other  side,  is  quite 
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distinct  from  making  such  benefits  a  part  of  the  compensation. 
It  is  merely  a  question  as  to  tlie  manner  of  adjusting  the 
amount  of  compensation  wliich  will,  under  the  particular  cir- 
cumstances, be  just.  As  every  person  selling  land  which  is 
parcel  of  other  land,  is  influenced  in  fixing  his  price,  by  the 
nature  and  permanency  of  the  use  of  the  part  sold,  through 
its  influence  upon  the  salable  value  of  the  remaining  portion, 
so  those  who  are  adjusting  the  price  for  a  compulsory  sale 
under  these  proceedings,  violate  no  constitutional  right  of  the 
land-owner,  Avhen,  under  legislative  sanction,  they  resort  to 
similar  considerations.  The  finding  of  the  tribunal  to  which 
the  question  is  submitted,  is  the  price  to  which  the  land- 
owner is  entitled.  The  analogy  of  a  compulsory  purchase  re- 
quires it  to  1)6  paid  in  money. 

Besides  the  ordinary  redress  for  occupancy  or  deprivation 
of  property,  is  its  return  with  damages  or  its  money  value. 
The  constitutional  requirement  is  imperative  that  a  tribunal 
shall  be  provided  to  award  the  latter,  in  proceedings  to  con- 
demn. Bonaparte  v.  C.  &  A.  R.  R.  Co.,  1  Bald.  C  C. 
R.  205. 

That  the  finding  of  this  tribunal,  and  the  satisfaction  of 
such  finding,  should  be  similar  to  that  of  all  other  courts, 
when  affording  redress  for  the  deprivation  of  property,  is  the 
logical  deduction  from  the  required  appointment  of  or  indi- 
cation of  such  a  tribunal.  The  award  is,  when  a  finality  like 
a  judgment,  the  establishment  of  a  money  equivalent  for  the 
owner's  loss.  It  is  a  debt,  and  can  be  liquidated  only  by  the 
payment  of  that  which  is  recognized  as  money. 

It  is  urged  that  this  award  is  eventually  payable  in  money. 
That  the  time  of  payment  is  only  ])ostponed,  and  in  the  in- 
terval the  land-owner  receives  legal  interest  as  a  remunera- 
tion for  the  delay. 

I  do  not  think  this  is  a  valid  answer  to  the  objection  raised 
to  the  character  of  the  award  under  this  act.  The  award  con- 
templated by  this  act  has  no  force  as  a  debt.  It  places  a  lien 
upon  nothing.  It  is  not  payable  in  money.  Xo  suit  can  be 
brought  upon  it  as  an  award.     It  merely  im^ioses  a  duty  upon 
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the  commissioners  to  issue  the  certificates  of  indebtedness,  and 
thereby  pledge  the  faith  of  tlie  two  cities.  These  certificates 
are,  under  the  act,  the  first  evidences  of  any  indebtedness, 
^md  may  or  may  not  have  a  money  vakie  equal  to  the  amount 
represented  by  the  award. 

But  were  it  true  that  the  design  of  this  act  is  only  to  post- 
pone the  payment  of  the  award,  I  do  not  think  that  there  is 
power  in  the  legislature  to  deny  or  defer  the  right  of  the  land- 
owner to  demand  payment  whenever  the  award  becomes  a 
finality.  That  payment,  or  the  right  of  payment,  need  not 
always  be  simultaneous  with  the  occupancy  of  land  by  the 
public,  cannot  be  controverted. 

Wherever  the  state  itself,  or  one  of  its  branches,  has  pro- 
vided a  method  by  which  the  land-owner  can  secure  compen- 
sation, that  only  is  essential  to  confer  upon  them  the  authority 
to  immediately  occupy.  Loiveree  v.  JS'eioark,  9  Vroom  151 ; 
Wheeler  v.  Essex  Road  Boaixl,  ante  jj.  291. 

There  may  be  instances  where  the  exigencies  of  the  state 
Tire  such  that  it  would  effect  great  inconvenience  to  delay  until 
the  judicial  proceedings  taken  to  fix  the  compensation  are 
determined. 

In  view  of  this  and  the  fact  that,  when  the  state  or  a 
municipality  is  the  party  condemning,  there  is  supposed  to  be 
ample  security  for  the  payment  of  the  award,  payment  is  not 
i\  condition  precedent. 

But  the  idea  that  the  payment  can  be  deferred  beyond  the 
period  required  to  fix  the  amount  of  compensation  by  a  judi- 
cial proceeding,  is  opposed  to  all  judicial  sentiment  as  to  the 
owner's  rights.  We  have  seen  that  the  legislature  is  obliged 
to  indicate  a  tribunal  for  the  establishment  of  the  amount  of 
■compensation.  Gardner  v.  Village  of  Newhurgh,  2  Johns. 
Ch.  162;  Poicers  v.  Bears,  12  If7.s.  213;  Bonaparte  v.  C.  & 
A.  R.  R.  Co.,  1  Bald.  C.  C.  R.  205. 

That  it  must  be  a  remedy  to  which  the  party  can  resort,  of 
his  own  motion,  or  compel  the  movement  of  the  municipality 
by  laandamus.  People  v.  Heyden,  6  Hill  359 ;  Cooley  on 
Const.  Lim.  56. 
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And  it  would  seem  that  the  course  of  the  proceeding  must 
be  reasonably  expeditious.  In  Bloodgood  v.  Mohairk  &  H. 
Railroad  Company,  18  Wend.  9,  the  rule  is  stated  to  be  that 
certain  and  adequate  provision  must  first  be  made  by  law, 
(except  in  cases  of  emergency,)  so  that  the  owner  can  coerce 
payment  through  the  judicial  tribunals  without  any  unreason- 
able or  unnecessary  delay. 

In  Ash  V.  Cumminc/s,  50  N.  H.  591,  it  is  said,  that  where 
the  state,  or  county,  or  tow-n,  may  be  made  liable  for  the 
damages,  it  is  not  so  important  that  compensation  should  be 
paid  in  advance,  provided  the  law  provides  a  certain  and  ex- 
peditious way  of  ascertaining  and  recovering  it,  because  these 
municipalities  are  always  responsible.  The  language  of  Judge 
Dillon  as  to  the  necessity  of  a  provision  by  which  compensa- 
tion can  be  coerced  without  unreasonable  delay,  is  in  the  same 
direction.     Mun.  Corp.,  §  480. 

Indeed,  so  just  and  strong  is  the  sentiment  that  the  con- 
stitution intends  a  speedy  compensation,  that  I  have  little 
doubt  that,  if  the  proceeding  provided  for  tiie  ascertainment 
of  this  compensation  was  attended  with  extraordinary  delay, 
with  unusual  and  vexatious  features,  with  numerous  steps  of 
procedure,  having  long  intervals  intervening,  with  burden- 
some and  vexatious  conditions  of  appeal,  and  long  periods  of 
time  for  taking  the  appeals,  that  such  a  proceeding  would  fail 
to  provide  the  constitutional  method  of  ascertaining  just  com- 
pensation. 

But  whether  this  is  or  is  not  so,  I  am  clear  that,  when  the 
amount  of  compensation  is  once  fixed,  the  owner,  as  con- 
strained vendor,  is  entitled  to  receive  his  price.  The  previous 
delay  is  justifiable  alone  upon  the  ground  that  the  price  must 
be  ascertained  before  it  can  be  paid  or  tendered. 

When  it  is  ascertained,  all  reason  for  delay  ceases.  The 
])Ower  of  the  municipality  to  command  money  is  supposed  to 
be  ample.  It  was  upon  that  supposition  that  their  right  to 
occupy  before  actual  payment  was  originally  placed.  The 
power  to  postpone  his  right  to  receive  the  price  for  one  day, 
or  to  substitute  for  it  something  other  than  money,  is  a  power 
to  postpone  payment  so  long  that  the  laud-owner  may  be 
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ruined,  and  to  pay  in  something  of  little  pecuniary  value  at 
the  time  of  its  reception. 

Such  a  power  existing-  in  the  legislature,  would  annul  the 
significance  of  the  provisions  designed  to  protect  and  guard 
the  rights  of  the  citizen  whose  property  is  condemned. 

I  think  the  attemj)t  to  exercise  such  a  power  in  this  act  is 
clearly  inimical  to  the  constitutional  provision,  and  that  the 
act  itself  does  not  provide  a  method  of  compensation  within 
its  purview,  and  is,  therefore,  insufficient  to  support  any  pro- 
ceeding for  condemnation. 

The  order  brought  up  as  a  })art  of  these  proceedings  must 
be  vacated,  with  costs. 


JAMES  E.  MURPHY  v.  THE  INHABITANTS  OF  MONTCLAIR. 

1.  Under  the  several  acts  relative  to  the  sale  of  raalt  or  spirituous  liquors 
in  the  township  of  Montclair,  the  penalties  are,  by  the  words  of  tlie 
act  of  1871,  p.  1426,  recoverable  by  an  action  of  debt ;  and  the  act 
provides  that  no  requirement  of  any  act  or  of  the  common  law  regu- 
lating penal  actions  or  actions  by  common  informers,  shall  apply  to 
these  actions.  Held,  that  no  note  need  be  made  of  the  day,  month, 
and  year  of  the  institution  of  the  suit. 

2.  Where  the  act  provides  for  a  larger  penalty  for  a  second  conviction, 
and  it  is  offered  as  evidence  of  the  first  offence  that  a  judgment  has 
been  entered  against  the  defendant  for  the  penalty  incurred  for  the 
first  offence — held,  that  the  fact  that  an  appeal  is  pending  in  the  first 
case  is  no  defence  to  the  second  action. 

•3.  Where  tiie  prohibition  of  the  statute  is  against  the  sale  of  any  ale, 
porter,  beer,  or  other  malt  or  spirituous  liquors  as  a  beverage,  and 
the  state  of  demand  sets  out  the  sale  of  two  glasses  of  beer  as  a  bever- 
age— held,  that  the  demand  was  sufhcient,  without  asserting  that  the 
beer  was  malt  or  spirituous. 


On  certiorari. 

The  township  of  Montclair  was  set  oft*  from  the  township 
■of  Bloomfield,  in  Essex  county,  by  an  act  passed  April  15th, 
1868.     iaws,  1868,  jj.  998. 
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By  an  act  passed  March  8th,  1870,  {Laws,  1870,  p.  437,) 
it  was  enacted  "That  it  shall  be  unlawful  for  any  person  or 
persons  to  sell  any  ale,  porter,  beer,  or  other  malt  or  spirituous 
liquors  as  a  beverage,  within  the  said  township,  except  it  be 
at  a  regularly  licensed  inn  and  tavern." 

By  an  act  passed  April  6th,  1871,  (Lcms,  1871,  jj.  1426,) 
it  was  enacted  that,  for  every  offence  conaioitted  against  the 
above  section,  the  offender  shall  forfeit  and  pay  the  sum  of 
$10.  Also,  that  said  penalty  may  be  sued  for  and  recovered, 
and  enforced  by  action  of  debt  brought  before  any  justice 
of  the  peace  of  said  county,  in  the  name  of  the  inhabitants 
of  the  township  of  Montclair  ;  also,  that  the  process,  plead- 
ings, and  proceedings  in  said  action  shall  be  according  to  the 
requirements  of  the  act  for  the  trial  of  small  causes  in  the 
action  of  debt,  and  that  no  requirement  of  any  act  or  of  the 
common  law  specially  regulating  penal  actions  or  actions  by 
common  informers,  shall  apply  to  suits  instituted  by  virtue 
of  this  act. 

By  an  act  passed  March  81st,  1873,  [Laws,  1873,  p.  481,) 
it  was  provided  that,  for  every  subsequent  offence,  the  offender 
shall  forfeit  and  pay  the  sum  of  $100 ;  that  the  said  penalty 
may  be  enforced  by  a  complaint  made  to  any  justice  of  the 
peace  of  said  county,  in  the  name  of  the  inhabitants  of  Mont- 
clair ;  and  it  shall  be  the  duty  of  the  justice  to  commit  such 
offender  to  the  county  jail,  to  be  left  at  hard  work,  for  any 
time  not  exceeding  three  months,  and  until  such  offender 
shall  pay  the  amount  of  said  forfeiture  or  fines  and  costs. 

The  proceedings  in  this  case  are  to  enforce  a  forfeiture  for 
a  second  offence.  A  judgment  was  rendered  against  the  de- 
fendant for  $100  and  costs. 

Argued  at  June  Term,  1877,  before  Justices  Scudder^ 
Dixox,  and  Reed. 

For  the  plaintiff  in  certiorari,  Cummings. 
For  the  defendant,  ./.  L.  JKake. 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  objection  urged  against  the  legah'ty  of 
the  proceeding  is,  that  no  note  was  made  of  the  day,  month, 
and  year  of  the  institution  of  the  suit.  Aekerson  v.  Zahrishie, 
2  Halst.  167. 

The  act  of  1871,  p.  1426,  if  applicable  to  the  present  pro- 
ceeding, admittedly  obviates  the  irregularity  which  might 
otherwise  exist. 

I  think  it  is  applicable.  I  think  these  several  acts  are  to 
be  construed  as  in  p(iri  materia,  and  the  designation  of  an 
increased  penalty  and  new  metiiod  of  enforcing  the  judgment, 
does  not  change  the  character  of  the  procedure  for  the  enforce- 
ment of  the  statute. 

It  is  an  information  stripped  of  all  the  features  of  such  a 
proceeding  after  the  lodgment  of  a  complaint,  and  assuming 
then  the  character  of  an  ordinary  action  of  debt,  with  a  special 
method  of  enforcing  the  judgment. 

It  is  again  urged  that  no  mention  is  made  of  the  act  of  1871, 
in  the  pleadings.  Craviford  v.  Nev  Jersey  R.  R.  ^Co.,  4 
Dntcher  479. 

This  objection  is  not  within  any  of  the  reasons  assigned  for 
reversal,  and  we  cannot  consider  it. 

It  is  again  insisted  that  the  pleadings  should  have  asserted 
that  the  liquor  sold  was  malt  or  spirituous. 

The  prohibition  is  against  the  sale  of  any  ale,  porter,  beer, 
or  other  malt  or  si)irituons  liquors,  as  a  beverage.  The  de- 
mand states  the  sale  of  two  glasses  of  beer  as  a  beverage. 

The  words  "other  malt  or  spirituous  li([Uors,"  indicate,  of 
course,  what  would  have  been  equally  apparent  without  their 
use,  that  the  statute  was  leveled  at  the  sale  of  li(|uors  of  that 
class. 

The  use  of  these  words  was  not  as  a  definition  or  limitation 
of  the  meaning  of  the  words  ale,  beer  or  porter,  but  as  a 
sweeping  prohibition  of  the  sale  of  any  beverage  within  the 
meaning  of  the  words  malt  or  spirituous,  of  whatever  name. 

The  words  "  ale,  porter,  beer,"  when  used  in  statutes  relative 
to  licenses,  have  no  uncertain   meaniup'.      Each  means  a  cer- 
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tain  liquor  made  from  malt,  containing  a  certain  percentage 
of  alcohol. 

Had  the  state  of  demand  cluvrged  the  sale  of  two  glasses  of 
porter,  it  would  hardly  have  been  seriously  argued  that  an 
assertion  that  it  was  a  malt  or  spirituous  liquor,  would  have 
been  essential.  But  it  is  said  that  beer  may  mean  either  a 
malt  liquor  or  an  innocent  beverage,  known  as  spruce  beer, 
small  beer,  ginger  beer,  &c. 

I  think  there  is  nothing  in  this,  for  even  if  the  court  can 
judicially  recognize  the  existence  of  the  various  distinctions 
in  the  quality  of  these  beverages,  yet  the  word  "  beer,"  as 
here  used,  has  a  well-defined  signification.  The  words  **  by 
night,"  in  the  Crimes  Act,  (§  93,)  have  no  more  a  distinctly 
ascertained  meaning  than  either  of  these  words,  when  used  as 
here  in  an  act  concerning  licenses. 

As  thei-e  is  no  need  of  specifying  that  "by  night"  was 
meant  the  portion  of  the  natural  night  within  the  twilights, 
[State  V.  RohinsoH,  6  Vroohi  73,)  so,  in  this  instance,  there  is 
no  need  of  asserting  that  the  word  "beer"  meant  what  the 
word  usually  implies  when  used  in  statutes  to  regulate  the 
selling  of  malt  or  spirituous  liquors.  The  allegation  was 
sufficient. 

It  is  again  objected  that  the  action  should  have  been  brought 
in  the  name  of  the  inhabitants  of  the  township  of  Montclair, 
in  the  county  of  Essex.  But  the  statutes  1871,  p.  1426,  and 
1873,  ^j.  481,  provide  that  the  action  shall  be  brought  in  the 
name  of  the  inhabitants  of  Montclair,  as  it  is  brought. 

It  is  again  said  that  this  is  an  action  for  a  second  offence, 
and  that  at  the  time  of  this  trial  and  entering  judgment,  the 
former  judgment  had  been  appealed  to  the  Court  of  Common 
Pleas.  ' 

The  judgment- in  the  first  case  was  relied  upon  as  evidence 
of  the  first  offence,  proof  of  the  commission  of  which  was  an 
essential  part  of  the  case  against  the  defendant  upon  the 
second  suit.  But  the  taking  an  appeal  from  the  first  judg- 
ment did  not  destroy  its  force  as  evidence  of  the  fact. 

Where  a  judgment  itself  is  the  foundation  of  an  action,  the 
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fact  that  it  is  being  in  process  of  review  upon  appeal,  will  not 
defeat  the  action. 

In  Sui/daiii  v.  Hoyt,  1  Ihitcher  230,  it  was  held  that  in  an 
action  ujjon  a  judgment  entered  in  the  Supreme  Court  of  the 
State  of  Xew  York,  a  plea  setting  up  the  fact  that  said  judg- 
ment had  been  removed,  by  appeal,  to  tlie  general  term  of  the 
Supreme  Court,  was  bad.  See  also  Freeman  on  Judgments, 
§  433.  But  if  this  were  not  so,  the  defendant  is  not  in  a  posi- 
tion to  take  advantage  of  the  existence  of  the  appeal.  Nothing 
in  the  case  shows  that  there  was  any  proof  or  any  olfer  to 
prove,  on  the  trial  below,  that  an  appeal  was  pending. 

It  is  next  urged  that  there  should  have  been  a  conviction 
as  well  as  judgment.  In  proceedings  upon  information  that 
is  the  proper  procedure.  But,  as  before  observed,  the  statute 
provides  for  an  action  of  debt  simply,  and  a  conviction  is 
unnecessary.  The  last  objection  taken  on  the  argument  was, 
that  no  amount  was  demanded  in  the  summons. 

This  is  not  within  any  reason  and  cannot   be  considered. 

Judonnent  must  be  affirmed,  with  costs. 


THE  STATE,  EX  REL.  JOHN  O'DONNEL,  v.  AUGUST  DUSMAN. 

1.  Mandamus  is  tlie  appropi-iate  writ  to  oinnpel  the  delivery  of  official 
books  and  [tapers  to  tlie  person  entitled  to  the  office. 

2.  The  tact  that  an  application  for  a  writ  of  mandamus  involves,  inci- 
dentally, the  fpiestion  of  the  title  of  two  claimants  to  the  same  office, 
will  not,  in  ilself,  prevent  the  allowance  of  the  writ. 

3.  Tlie  determination  of  the  election  board  cannot  be  attacked,  upon  an 

application  for  a  mandamus. 

4.  Where  there  is  no  determination  of  the  election  board,  legally  proven, 
resort  may  be  had  to  other  evidence  of  the  relator's  title ;  but  if  there 
is  donbt  concerning  his  title,  the  writ  will  not  go. 

5.  At  an  election  in  Weehawken  township,  five  persons  were  voted  for 
as  members  of  the  township  committee  on  each  of  two  classes  of 
tickets.  A  majority  of  the  five  iiaving  the  greater  nnmber  of  votes, 
appointed  the  relator  treasurer  of  the  township.  The  old  committee, 
alleging  that   there  were   less   than   two  luindred   legal  voters  in  the 


678  NEW  JERSEY  SUPREME  COURT. 

O'Donnel  v.  Dnsman. 

township,  claimed  that,  by  act  of  1877,  p.  61,  only  three  persons 
could  be  elected  town  committee ;  that,  tlierefore,  every  ballot  con- 
taining five  names  was,  by  Section  46  of  the  Election  Act,  nnll,  and 
tliat,  therefore,  there  was  no  election  of  any  township  committee. 
The  old  committee,  on  the  ground  that  a  vacancy  existed,  appointed 
a  new  committee  of  three,  who  Hppointed  another  party  as  treasurer. 
Held— 

1.  That  had  there  been  a  legal  determination  of  the  election  board, 
that  the  five  who  appointed  the  re'.ator  were  elected,  ii  would  be  con- 
clusive as  to  his  title  on  this  application. 

2.  That  parol  evidence  is  not  admissible  to  show  such  determination 
in  this  case. 

3.  That  no  determination  having  been  shown,  other  evidence  i.* 
admissible  to  show  relator's  title,  but  the  evidence  that  there  were 
less  than  two  hundred  legal  voters  in  the  township,  is  such  as  to  raise 
so  much  doubt  as  to  his  right,  that  the  writ  should  not  be  allowed. 


On  rule  to  show  cau.se  why  a  mandamus  should  not  i.ssue 
to  the  respondent,  to  compel  him  to  deliver  books  and  papers 
belonging  to  the  office  of  treasurer  of  the  township  of  Wee- 
hawken,  in  Hudson  county. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixox,  and  Reed. 

For  the  relator,  F.  Kiwpnan. 

For  tlie  defendant,  ./.  H.  Lippincotf. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  By  an  act  approved  March  8th,  1877,  (Lan-s, 
1877.  p.  61,)  it  was  provided,  "that  at  all  town  meetings 
held  after  the  Lst  day  of  January,  1877,  the  several  town 
and  township  committees  to  be  voted  for  and  elected  in  the 
said  towns  and  'townships,  shall  consist  of  three  persons  in 
towns  and  townsliips  containing  less  than  two  hundred  legal 
voters,  and  in  towns  and  townships  having  three  hundred  or 
more  legal  voters,  shall  consist  of  five  persons."  At  the 
township  election  held  in  the  township  of  Weehawken,  on 
April   11th,  1877,  two  classes  of  tickets  for  members  of  the 


NOVEMBER  TERM,  1877.  679 


O'Donnel  v.  Diisman. 


township  committee  were  voted  ;  upon  the  ballots  of  each 
class  were  the  names  of  five  persons.  The  ballots  containing 
the  names  of  Noonan,  Allen,  Frost,  O'Donnel,  and  Dusman 
received  a  majority  of  the  ballots. 

On  May  7th,  1877,  three  of  these— Frost,  O'Donnel,  and 
Allen — met,  and,  in  the  absence  of  the  old  township  clerk, 
appointed  Frost,  one  of  their  number,  clerk. 

On  the  14th  of  May,  1877,  they  again  met,  and  appointed 
John  O'Donnel,  the  present  relator,  treasurer. 

At  a  meeting  held  on  May  17th,  they  accepted  his  bond. 
He  (O'Donnel),  on  the  15th  or  16th  of  May,  demanded  the 
books  and  papers  of  the  office  from  August  Dusman,  the 
respondent,  who  was  the  treasurer  of  the  preceding  vear. 
Dusman  said  that  the  books  and  papers  were  in  tlie  hands 
of  Mifflin  Paul,  iiis  deputy  treasurer.  O'Donnel  then  made 
demand  uj)on  Paul. 

Paul  did  not  deliver  them  to  the  relator,  but  thereafter,  on 
June  4th,  1877,  by  direction  of  the  res{)ondent,  passed  them 
over  to  Noonan,  wiio  claimed  to  be  the  legal  treasurer. 

A  rule  to  show  cause  why  a  inandatiius  should  not  issue  in 
this  case,  was  served  May  30th,  1877. 

The  response  to  the  rule  is  an  attack  upon  the  title  of  the 
relator  to  the  office  of  treasurer  of  this  township.  It  is 
insisted  that  the  number  of  legal  voters  in  Weehawken  town- 
ship was,  at  the  time  of  the  election,  less  than  two  hundred, 
and  that,  therefore,  by  operation  of  the  act  of  1877,  only 
three  persons  could  be  elected  to  the  office  of  township  com- 
mittee ;  that,  by  force  of  the  forty-sixth  section  of  the  act  to 
regulate  elections,  {Rev.,  p.  344,)  every  ballot  containing  more 
than  three  names,  shall  be  deemed  and  taken  to  be  of  no 
eifect ;  that  all  the  ballots  cast  at  that  election,  excepting  No. 
79,  contained  more  than  three  names ;  that  No.  79  had  upon 
it  three  other  names ;  that,  therefore,  there  was  no  election  of 
the  five  whose  names  were  on  a  majority  of  the  l)allots,  or 
any  three  of  the  said  five  ;  that  they,  or  any  three  of  them, 
had  no  authority  to  elect  a  treasurer,  at  all,  and  their  act  in 
appointing   O'Donnel,    was    void;    that    the    relator,    conse- 
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quently,  has   no  standing  in   this  court  to  request  the  use  of 
tiiis  writ. 

Tlie  township  conmiittee  of  the  preceding  year  treated  this 
election  for  township  committee  as  a  nullity,  and  in  pursuance 
of  the  power  lodged  in  them  by  Sections  13,  103  and  104  of 
the  act  incorporating  townships,  proceeded  to  appoint  a  new 
committee,  on  the  ground  that  there  existed  a  vacancy.  They 
appointed  Van  Deusen,  Lundie  and  Noonan.  This  committee 
appointed  Noonan  as  Treasurer,  and  to  him  the  books  and 
papers  of  the  office  were  turned  over,  by  order  of  the  re- 
spondent. 

The  question  presented  is,  whether  this  court  will  send  its 
writ  of  vuindanntx  to  Dusman,  commanding  him  to  deliver 
these  papers  and  Iwoks  to  the  relator,  who  claims  the  right  of 
possession  by  virtue  of  iiis  appointment  by  the  committee  who 
claim  to  have  been  elected.  The  use  of  the  writ  of  mand(uan.s 
for  the  compulsory  transfer  of  the  books,  records  and  aj)pur- 
tenances  of  an  office  to  the  person  showing  a  title  to  it,  is  of 
early  origin.  Rex  v.  Oioen,  5  3/o(/.  314;  Rex  y.  Clapham, 
1  \Vi/s.  305 ;   Tapping  on  3Iandamus  99. 

In  the  case  of  State,  ex  rel.  Newark  &  JV.  Y.  R.  Co.,  v. 
GoU,  3  Vroom  285,  the  secretari^  of  a  railroad  company  was 
com]>elled  to  deliver  to  the  company  the  book  of  minutes  of 
tiie  proceedings  of  the  corporation. 

In  the  case  of  State  v.  Laijton,  4  Dutcher  244,  a  jail-keeper 
was  ordered  to  deliver  to  the  board  of  chosen  freeholders  of 
Hudson  county  the  possession  of  the  jail.  "  These  build- 
ings," says  Whelpley,  J.,  "are  like  the  insignia  of  office, 
official  rolls,  &c." 

The  use  of  this  writ  for  the  })urpose  of  placing  in  the  hands 
of  the  officer  all  the  appliances  essential  to  the  conduct  of  .tlie 
office,  in  accordance  with  his  duty  toward  the  public,  is  estaV)- 
lished  in  this  country  by  numerous  cases,  tiigl^  on  Ex.  Leg. 
Rem.,  §§  74,  76. 

But  while  the ,  exercise  of  this  general  jurisdiction  is  well 
€stal)lished,  it  is  limited  by  many  rules  which  the  courts  have 
laid  down  as  guides,  by  which  their  discretion  in  the  allowance 
of  the  writ  will  l)e  laroelv  controlled. 
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A  number  of  objections  were  urged  against  the  allowance 
of  this  writ,  as  being  within  some  of  those  rules  which  restrict 
its  use.  The  most  forcible  objection  urged  is,  that  this  pro- 
ceeding is  intended  as  a  method  of  determining  the  title  of 
two  claimants  of  the  office  of  treasurer  of  the  township  of 
Weehawken.  It  is  said  that  the  question  of  the  allowance 
or  disallowance  of  this  writ  involves  the  question  of  the  legal 
constitution  of  the  rival  township  committees,  through  which, 
respectively,  these  officers  claim  their  appointments. 

Tiie  rule  stated  by  Mr.  High  is,  "  If  it  be  apparent  to  the 
court  that  instead  of  a  proceeding  whose  object  is  only  to  get 
possession  of  the  books  and  insignia  of  the  office,  the  writ  is 
invoked,  in  reality,  to  test  the  title  to  the  office,  and  that  the 
question  of  title  is  the  real  point  in  issue,  it  will  refuse  to  lend 
its  aid  by  mandamus.^^     §  77. 

It  is,  of  course,  not  meant  by  the  preceding  statement  that 
title  to  an  office  can  be  definitively  determined  by  mandamus. 
A  proceeding  in  which  one  of  the  claimants  is  not  a  partv, 
can,  on  no  legal  principle,  conclude  his  rights  to  the  office. 

In  People  v.  Head,  25  III.  325,  it  is  said  :  "  Whatever  our 
decision  may  be,  it  cannot  affect  in  the  least  the  contest  now 
going  on  in  the  legal  tribunals.  We  can  only  determine 
whether  the  relator  is  entitled  to  the  records  pertaining  to  the 
office.  It  is  true  that  this  involves,  incidentally,  the  inquiry 
as  to  who  is  entitled  to  enjoy  the  office  for  the  time  being,  but 
we  by  no  means  settle  the  question  whether  the  relator  was 
legally  elected  or  not." 

In  Layton  ads.  State,  4  Dutoher  576,  the  Chancellor  says : 
"The  award  of  mandamus  does  not  purport  to  adjudge  or 
decide  any  right.  It  is  rather  in  the  nature  of  an  aAvard  of 
execution  than  of  a  judgment.  It  is  the  mode  of  compelling 
the  performance  of  a  duty,  or  enforcing  an  existing  right, 
rather  than  deciding  what  the  right  or  duty  is.  The  award 
has  no  finality.  It  concludes  nothing.  If  the  writ  is  denied, 
the  relator  cannot  have  error ;  and  if  granted,  the  award 
could  not  be  pleaded  in  bar." 

The   rule  that  mandamus  will  not    be  awarded  when  its 
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object  is  to  test  the  title  to  an  office  claimed  by  two  or  more 
j)arties,  amounts  to  a  rule  of  discretion.  Where  the  award- 
ing of  the  writ  must  necessarily  be  based  upon  the  validity  of 
the  title  of  one  of  two  claimants,  and  while  it  does  not  con- 
clude, it  forestalls  the  opinion  of  the  court  upon  a  subsequent 
])roceeding  by  ijuo  warranto.  This,  in  itself,  is  strong  ground, 
in  many  instances,  for  a  refusal  of  the  writ. 

Where  the  respondent  holds  the  certificate  of  election,  no 
writ  would  be  allowed  by  one  claiming  a  better  title.  Where 
the  relator's  title  is  dependent  upon  the  cessation  of  the  term 
of  office  of  a  person  actually  exercising  the  duties  of  the  office, 
and  claiming  that  his  office  has  not  become  vacant,  the  court 
will  not  award  mandainuH.    State  v.  Pitot,  21  La.  An.  336. 

Many  circumstances  may  control  the  court  in  exercising  its 
discretion,  but  it  is  clear  that  where  the  relator  shows  a  title, 
prima  facie  or  otherwise,  the  mere  fact  that  there  is  another 
person  claiming  the  same  office  will  not  operate,  in  itself,  to 
prevent  an  allowance  of  the  writ. 

His  title  need  only  be  a  prima  facie  one.  If  he  holds  the 
certificate  of  election,  it  is  sufficient.  The  question  here  arises, 
what  evidence  has  the  relator  adduced  to  manifest  his  title  to 
this  office,  and  his  right  to  this  writ  ?  That  he  was  appointed 
by  the  majority  of  the  elected  committee  is  not  disputed ;  nor 
is  it  denied  that  he  qualified  and  gave  the  requisite  official 
bond. 

But  this  is  a  case  like  that  of  People  v.  Stevens,  5  Hill  616, 
where  we  must  revert  to  the  power  which  made  the  appoint- 
ment. What  is  shown  of  their  official  existence  as  a  legal 
board  ?  They  were  voted  for  at  a  township  election.  The 
election  was  by  ballot.  The  clerk  made  no  entry  in  the  book 
of  record  of  the  township  of  the  names  of  the  persons  and 
the  offices  to  which  they  were  elected,  pursuant  to  Section  16 
of  the  township  act.  Rev.,  p.  1196.  He  did  post  notices  in 
three  public  places,  pursuant  to  Section  17.  He  also  signed, 
he  says,  three  written  certificates  or  statements  of  the  result 
of  the  election.  One  went  into  the  ballot-box ;  one  the  judge 
of  election  took,  and  one  he  passed  to  the  respondent. 
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All  these  notices  and  statements,  he  says,  announced  the 
election  of  the  five  as  the  township  committee.  It  is  also 
proven  that  the  result  was  announced  by  the  judge  and  by 
the  clerk. 

It  is  insisted  that  all  this  sliows  a  determination  by  the 
legally  constituted  board  of  election  that  these  five  were 
elected ;  that  upon  this  proceeding  such  determination  is 
conclusive  as  to  the  title  of  the  relator. 

That  the  return  of  a  board  of  election  is  conclusive  upun 
any  collateral  proceeding  is  settled  by  numerous  and  respect- 
able authorities.  Hadley  v.  3Iayor,  33  N.  Y.  603;  also, 
same  case,  with  notes  thereto,  in  BtHghtley's  Lead.  Cos.  on 
jtJteetions  313 ;  Hulsemaii  v.  Mcms,  41  Penn.  St.  396  ;  Bright- 
ley's  Lead.  Cas.  319,  notes. 

That  mandamus  is  such  proceeding,  when  it  involves  the 
result  of  an  election,  seems  also  settled.  High  on  Ex.  Rem., 
§§  74,  75. 

But  is  there  any  legal  evidence  of  a  determination  of  this 
board  ?  It  was  held  in  the  case  of  Prickett,  Spenc.  134,  which 
was  upon  an  application  for  a  writ  of  mandurniis  to  a  town- 
ship committee,  to  compel  them  to  accept  a  bond  and  admin- 
ister the  oath  of  office  to  a  person  who  alleged  that  he  had 
been  elected  constable,  that  the  best  evidence  of  the  election 
was  the  book  of  minutes,  in  which,  by  Section  16  of  the  town- 
ship act,  the  clerk  was  directed  to  enter  tiie  names  of  the 
persons  elected.     No  such  entry  was  made  in  this  case. 

The  court  also  held,  in  the  last  Ciise,  that  the  notices  posted, 
or  the  certificate  transmitted  to  the  county  clerk,  by  virtue  of 
Section  17  of  the  township  act,  were  not  evidence  in  that 
case.  There  is,  it  is  true,  in  that  case,  an  intimation  that  this 
was  upon  the  ground  that  until  it  was  shown  that  there  was 
no  entry  in  the  township  book,  such  an  entry  would  be  pre- 
sumed, and,  being  the  best  evidence,  must  be  produced,  unless 
destroyed.  The  inference,  therefore,  arising,  that  where  it 
affirmatively  appeared  that  no  such  entry  was  made,  such  cer- 
tificates might  be  produced  as  secondary  evidence. 

However  that  may  be,  there  is  no  proof  of  such  certificates 
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or  of  the  notices.  If  admissible  at  all,  they  should  have  been 
produced,  or  their  absence  accounted  for.  Nothing  of  that 
kind  is  done.  It  is  not  shown  but  that  by  due  diligence  they 
could  have  been  produced,  but  it  appears  that  there  was  notii- 
ing  in  the  way  of  their  production. 

Parol  evidence  of  their  contents  is  inadmissible ;  nor  is  the 
testimony  of  the  announcement  of  the  result  any  proof  of  the 
determination  of  the  board. 

Where  no  certificate  or  ^vritten  statement  is  required  l)y  the 
law,  it  may  be  that  there  a  verbal  announcement  of  the  result 
would  be  conclusive. 

But  here  was  an  official  method  of  recording  and  stating 
the  result  enjoined.  The  design  was  to  have  an  official  state- 
ment. The  township  act  provides  for  a  record  of  the  result. 
The  act  providing  for  the  voting  of  township  by  ballots  says, 
"  that  the  result  shall  be  ascertained  in  the  same  manner  as 
other  elections,  and  stated  according  to  law."  If  the  record 
or  statement  was  destroyed,  parol  evidence  of  its  contents,  as 
of  the  contents  of  a  lost  or  destroyed  judgment,  would  be 
competent. 

But  where  no  determination  of  the  board  has  been  entered, 
as  required  by  law,  you  can  no  more  receive  evidence  of  a 
parol  determination,  than  you  can  prove  the  judgment  of  a 
court  of  record  before  it  has  been  entered  of  record.  There 
is,  therefore,  no  such  determination  of  the  board  of  canvassers 
as  gives  the  relator  a  prima  friGie,  and,  on  this  proceeding,  a 
conclusive  title. 

Although  the  title  is  not  conclusively  manifested  by  a  de- 
termination of  the  l)oard,  yet  I  think  if  he  has  shown  by  all 
the  evidence  that  he  has  a  clear  title,  he  should  be  allowed 
the  benefit  of  the  testimony.  In  the  case  of  State,  ex  ret. 
Love,  V.  Freeholders  of  Hudson  Co.,  6  Vroom  269,  there  had 
been  an  election  for  chosen  Ireeholders.  The  conclusion  and 
statement  of  the  canvassers  had  been  made  out  on  a  wrong 
basis,  and  were  treated  as,  and  declared  by  the  court  to  be 
void.  The  court  held  that  they  would  not  require  the  relator 
in    the-  first  instance   to   prosecute  a  mandamus   to  compel 
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another  and  a  correct  statement  of  the  result,  Imt  treated  the 
avoidance  of  the  certificate  as  a  failure  of  the  best  evidence  as 
to  who  were  elected,  and  allowing  secondary  evidence  of  the 
result  of  the  election. 

But  the  moment  we  go  into  matters  beyond  the  return,  we 
are  met  by  a  difficulty  which  would  not  have  appeared,  had 
the  return  been  conclusively  proved.  'J'he  difficulty  consists 
in  the  fact  of  the  very  strong  evidence  that  goes  to  show  that 
there  were  not  two  hundred  legal  voters  in  this  townsiiip  at 
the  time  of  this  election,  and  that  there  could  be  elected  but 
three  persons  as  toAvn  committee.  I  say  this  difficulty  first 
appears,  because,  had  the  return  of  the  board  of  canvassers 
been  properly  proved,  I  do  not  think  this  difficulty  could 
have  been  urged  against  the  return.  There  are  instances 
where  a  return  of  more  persons  elected  than  the  office  permits, 
would  be  invalid. 

If  there  should  l)e  a  determination  that  two  persons  were 
elected  county  clerk,  the  return  would  be  manifestly  bad.  It 
would  be  within  the  range  of  judicial  cognizance  that  there 
was  but  one  clerk,  and  the  return  would  not  state  the  return 
of  any  one,  and  would,  therefore,  upon  its  face  be  bad.  Where, 
however,  an  official  position  may  be  filled  by  a  number  of 
persons,  and  that  number  varies  according  to  the  presence  or 
absence  of  some  matter  beyond  the  knoAvledge  of  the  court, 
the  rule  would  be  otherwise,  if  the  return  shows  the  election 
of  any  number  which  any  condition  of  fact  will  permit. 

By  the  act  of  1877,  three  or  five  members  are  eligible,  just 
as  the  township  happens  to  contain  more  than  three  hundred, 
or  less  than  two  hundred  legal  voters.  There  is  no  standard 
mentioned  of  determining  the  number  of  legal  votes.  The 
election  of  either  three  or  five  members  may  be  entirely 
correct,  and  its  invalidity  can  only  be  ascertained  by  an  inves- 
tigation of  matters  extrinsic  the  record  and  the  judicial 
knowledge  of  the  court. 

As  long  as  the  determination  of  the  board  of  canvassers  is 
the  basis  of  the  relator's  right,  its  conclusive  character  on 
mandamus  would  arrest  any  inquiry  of  that  nature. 

Vol.  X.  2y 
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But  there  is  no  such  return  proven  in  this  case,  and  all  the 
evidence  in  the  case  is  opened  as  widely  for  investigation  as 
if  this  were  a  proceeding  upon  a  quo  warranto. 

That  evidence  shows  so  much  uncertainty  and  grave  doubt 
as  to  the  title  of  the  relator,  that  the  writ  should  not  go. 
Without  asserting  that  his  title  is  invalid,  it  is  sufficient  to  say 
that  the  evidence  that  there  were  in  the  township  at  the  time 
of  this  election,  less  than  two  hundred  legal  voters,  is  very 
strong.  If  that  was  so,  then  only  three  persons  were  eligible 
as  township  committee.  Every  ballot  containing  more  than 
three  names  was  null.  The  names  of  none  of  these  five  were 
on  any  ballot  containing  three  names  or  less. 

There  is  such  an  absence  of  the  proof  of  title  in  the  relator, 
that  the  writ  ought  not  to  go. 

The  rule  to  show  cause  is  discharged,  with  costs. 


MARTIN  NESTAL  v.  BARTHOLOMEW  SCHMID. 

Upon  a  trial  before  the  Court  of  Common  Pleas,  the  mere  no'ing  of 
an  objection  to  incompetent  testimony,  without  asking  a  distinct 
rilling  of  the  court  upon  its  admissibility,  affords  no  ground  for  an 
assignment  of  error,  that  the  said  testimony  was  improperly  admitted. 
S.  contracted  with  N.,  in  writing,  to  sell  a  house  and  lot,  the  deed  to 
be  executed  at  a  future  time.  S.  made  another  oral  agreement  with 
N.,  that  N.  should  have  possession  of  the  premises  until  tlie  delivery 
of  the  conveyance,  paying  therefor  $70,  and  N.  took  possession. 
Held — that  the  contracts  are  distinct ;  that  the  relation  of  landlord 
and  tenant  existed  between  S.  and  N.  up  to  the  time  of  the  delivery  of 
the  conveyance,  and  an  action  for  use  and  occupation  will  lie. 


This  suit  is  upon  certiorari,  directed  to  the  Common  Pleas 
of  Burlington  county. 

The  action  was  for  the  recovery  of  the  sum  of  $70,  for  the 
use  and  occupation  of  a  house  and  lots  in  Riverside.  The 
return  to  the  writ  contains  the  state  of  demand,  an  offset  for 
|50  and  interest,  the  evidence  taken  at  the  trial,  and  the  rule 
for  judgment  in  favor  of  the  plaintiff  below. 
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It  appears  that,  by  an  agreement  made  on  the  12th  of 
June,  1873,  Schmid,  for  $50  then  paid,  and  the  further  sum 
of  $400,  to  be  paid  when  the  deed  was  executed,  sold  to  said 
Xestal  the  said  property,  subject  to  a  mortgage  of  $550.  It 
was  stipulated  that,  should  Nestal  fail  to  comply  with  this 
agreement,  he  was  to  forfeit  the  first  payment  of  $50.  This 
agreement  w\as  not  effectuated.  On  the  7th  of  July  following, 
another  agreement  w^as  entered  into,  by  which  Nestal  was  to 
pay  $400  in  cash,  and  give  a  mortgage  for  $600,  on  the  1st 
day  of  July,  1874,  when  the  deed  was  to  be  delivered. 

Schmid  swears  that  Nestal  agreed  to  pay  him  interest  on 
the  $1000  consideration  for  the  property^,  for  one  year,  for 
Nestal's  use  and  occupation  of  the  property  previous  to  the 
deliver}"  of  the  deed,  and  that  Nestal  moved  into  the  premises 
in  August,  1873. 

The  claim  of  $50  as  an  offset,  by  the  defendant,  w^as  the 
sum  paid  upon  the  original  agreement.  Schmid  claims  that 
this  sum  w^as  forfeited,  and  Nestal,  that  it  should  be  repaid. 

Argued  at  June  Term,  1877,  before  Justices  Scudder, 
Dixox  and  Reed. 

For  the  plaintiff  in  certiorari,  A.  Flanders. 

For  the  defendant,  C  E.  Hendrickson. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  court  below  has  returned  all  the  evidence 
taken  at  the  trial.  Only  so  much  of  the  testimony  should 
have  been  sent  up  as  was  essential  to  disclose  the  correctness 
of  any  ruling  of  the  court  relative  to  the  admission  or  exclu- 
sion of  evidence,  or  the  legality  of  a  charge  to  the  jmy. 
Beyond  that,  this  court  only  wish  the  finding  of  facts  by  the 
court  below. 

If  those  findings  are  violative  of  no  legal  principle,  and  if 
the  rulings  are  otherwise  correct,  we  cannot  reverse,  whatever 
the  weight  of  testimony  may  have  been.     This  rule  has  been 
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enunciated  repeatedly  since  the  case  of  Angus  v.  Raclin,  2 
South.  815. 

Where  all  the  testimony  is  erroneously  sent  up,  and  the 
counsel  have  argued  and  the  court  consented  to  hear  the  cause 
upon  it,  the  only  question  concerning  questions  of  fact  is^ 
whether  there  is  any  legal  testimony  to  support  the  conclusion 
of  the  court  below. 

The  first  point  relied  on  to  reverse  the  judgment  is,  that  the 
action  below  was  for  use  and  occupation,  and  that  there  was 
no  holding  as  tenant  by  Nestal.  It  is  urged  that  the  entry  of 
Nestal  in  August  was  made  under  his  contract  of  purchase, 
and,  therefore,  there  was  no  contract,  express  or  implied,  upon 
which  the  action  can  be  based.  Breicer  v.  Wychoff,  3  Harr. 
214. 

The  testimony  of  Schmid  is,  however,  to  the  effect  that 
Nestal  promised  to  pay  $70  for  such  use.  Here  was  evi- 
dence from  which  the  court  could  find  an  express  contract, 
which  will  undoubtedly  support  the  action. 

That  this  evidence  was  contradicted,  or  how  forcibly  it  was 
contradicted,  are  matters  which  we  cannot  consider. 

And  I  think  it  is  clear  that  this  parol  agreement  is  not 
inadmissible  as  varying  the  written  agreement  of  sale  and 
purchase.  The  written  agreement  was  silent  as  to  the  use  of 
the  property  up  to  the  time  of  the  delivery  of  the  deed.  The 
title  in,  and  the  right  of  occupancy  of,  the  said  property,  was 
still  in  the  vendor. 

The  vendee  could  not  enter  except  as  a  trespasser,  without 
permission  of  Schmid.  The  vendor  had  the  right  to  dispose 
of  the  term  at  his  own  volition.  The  contract  for  sale  and 
the  agreement  for  occupation  Avere  entirely  distinct. 

There  was,  therefore,  no  error  in  the  entry  of  judgment  for 
the  consideration  .for  such  use,  mentioned  in  the  latter  agree- 
ment. Nor  do  I  find  error  in  the  disallowance  of  the  set-off 
of  $50. 

By  the  testimony,  if  Nestal  failed  to  perform  his  first  con- 
tract for  purchasing,  of  the  12th  of  June,  by  its  terms  he  was 
to  foi'feit  the  first  payment. 
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Sclimid  swears  that  Nestal  did  fail  to  perform.  The  court 
had,  therefore,  evidence  before  them  upon  Avhich  to  place 
their  finding  that  the  payment  of  $50  was  irrecoverable. 

It  is  also  insisted  that  the  court  below  admitted  illegal  evi- 
dence. It  appears  in  the  printed  testimony  of  Schmid,  thus : 
^'A  man  told  me  the  place  was  worth  SI 500.  [Objected 
to.]"  This  case  was  tried  before  the  court  Avith  no  jury. 
In  such  instances,  it  is  a  frequent  occurrence  to  note  objec- 
tions to  testimony  without  ruling,  at  the  moment,  upon  its 
competency.  Because  sucli  objection  appears  noted  in  the 
progress  of  such  a  trial,  it  is  not  necessarily  to  be  inferred  that 
the  court  treated  the  testimony  as  legal,  in  finding  their  judg- 
ment. The  insertion  of  the  objection  may  be  merely  intended 
to  call  the  attention  of  the  court  to  its  character,  and  requir- 
ing, at  the  time,  no  further  notice  by  the  court. 

If  the  defendant  below  desired  to  hav^e  the  benefit  of  a 
ruling  upon  its  admissibility,  I  think  he,  before  the  conclu- 
sion of  the  trial,  should  have  requested  a  ruling  upon  it,  and 
so  obtained  the  distinct  judgment  of  the  court  upon  its 
legality. 

I  see  no  error,  and  the  judgment  of  the  Common  Pleas 
should  be  affirmed,  with  costs. 


THE    STA7'E,    R.    WAYNE    PARKER,    PROSECUTOR,   v.   THE 
CITY  OF  ELIZABETH. 

1.  The  following  description  in  an  assessment,  made  under  the  sixty- 
seventh  section  of  the  charter  of  the  city  of  Elizabeth,  {Laws,  1863, 
p.  109,)  "Samuel  Barber,  h.,  60  feet,  Linden  street,"  is  insufhcient. 

2.  The  assessment,  and  all  proceedings  upon  it,  including  the  tax  sale  to 
the  city  of  Elizabeth,  vacated. 


On  certiorari. 

Argued  at   June  Terra,  1877,  before  Justices   Scudder, 
Dixon  and  Reed. 
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For  the  prosecutor,  Cortlandt  Parker. 

For  the  defendants,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Tliis  writ  brings  up  a  declaration  of  sale  for 
unpaid  taxes  in  the  city  of  Elizabeth,  made  by  the  defend- 
ants to  Charles  W.  Noyes,  Samuel  F.  Noyes,  and  James  M» 
Noyes,  and  also  the  assessmeut,  transcript  of  unpaid  taxes, 
advertisements,  and  all  tiie  proceedings  upon  which  the  said 
declaration  of  sale  is  founded. 

The  proceedings  upon  wiiich  the  title  under  this  declaration 
of  sale  is  based,  are  taken  under  an  act  to  revise  the  charter 
of  the  city  of  Elizabeth,  passed  ]\Iarch  4th,  1863.  LmvSy. 
1863,  p.  109. 

Section  67  of  th,at  act  provides  a  method  of  making  assess- 
ments in  the  city  of  Elizabeth,  upon  realty. 

Section  73  makes  such  assessments  a  lien  upon  such  land 
for  the  space  of  two  years. 

Sections  75  and  76  provide  for  the  return  of  delinquent 
tax-payers,  and  the  issuing  of  a  warrant  for  the  collection  of 
such  unpaid  taxes. 

Section  80  provides  for  a  statement  of  taxes  uncollected 
under  said  warrant,  for  each  ward,  which,  by  act  of  1872, 
{Laws,  1872,  p.  1196,  §  10,)  shall  be  kept  by  the  comptroller, 
who  is  to  publish,  that  unless  such  taxes  are  paid  within 
twenty  days  after  the  first  publication  of  said  notice,  the  said 
taxes  will  be  collected  by  public  sale. 

Section  82  designates  the  time  and  manner  of  advertising 
the  sale,  and  Section  83  the  manner  of  conducting  the  same, 
and  executing  the  certificate  of  sale  to  the  purchaser. 

This  is  a  general  outline  of  the  scheme  for  the  enforcenieut 
of  assessments  in  the  city  of  Elizabeth.  All  the  proceedings, 
from  the  first  act — the  levying  of  the  assessment — to  the  exe- 
cution and  delivery  of  the  declaration  of  sale,  are  before  the 
court.  The  prosecutor  urges  that  they  do  not  show  such  a 
conformity  to  the  directions  of  the  act  as   will   enable   the 


NOVEMBER  TERM,  1877.  691 


State,  Parker,  pros.,  v.  Elizabeth. 


defendants  to  invoke  the  statute  in  aid  of  their  title,  or  of 
their  assessment  u})on  which  their  title  is  based. 

The  first  and  principal  objection  raised,  is  a  want  of  defi- 
nite description  of  the  realty  invoh^ed  in  these  proceedings. 
And  this  lack  of  adequate  designation  of  the  premises  is 
alleged  in  av^oidance  of  several  stages  of  the  proceedings 
necessary  to  confer  valid  title  under  the  sale. 

It  is  urged  against  the  validity  of  the  assessment  itself; 
against  the  transcript  of  unpaid  taxes  filed  in  the  comptroller's 
office;  against  the  sufficiency  of  the  twenty  days'  advertisement 
by  the  comptroller ;  against  the  legality  of  the  advertisement 
of  the  time  and  manner  of  sale,  and  against  the  certificate  of 
sale  itself.  It  is  needless  to  consider  each  of  these  objections 
separately.  There  may,  obviously,  be  instances  where  an 
assessment  may,  under  this  act,  be  supported,  and  yet  some 
of  the  subsequent  proceedings  be  erroneous,  from  a  defective 
description.  Here,  however,  the  transcript  contained  the  same 
description  as  the  assessor's  list.  The  twenty  days'  adver- 
tisement was  made  by  reference  to  the  transcript  in  the 
comptroller's  office,  and  the  schedule  attached  to  the  adver- 
tisement of  the  time  and  place  of  sale  contained  the  same 
description. 

The  object  of  description  in  each  of  these  stages  of  pro- 
cedure is  the  identification  of  the  land  affected. 

It  is  said  that  the  purposes  of  description  are — first,  that  the 
owner  may  have  information  of  the  claim  made  upon  him  or 
his  property ;  second,  that  the  public,  in  case  the  tax  is  not 
paid,  may  be  notified  what  land  is  to  be  offered  for  sale  for 
such  non-payment;  third,  that  the  purchaser  may  be  enabled 
to  obtain  a  sufficient  conveyance. 

A  correct  description  is  as  essential  to  the  owner  in  the  as- 
sessment as  in  any  other  of  the  different  steps  to  a  sale.  In- 
deed, the  description  in  the  assessor's  list  is  the  guide  in  pur- 
suino-  the  succeedino-  stag'es. 

The  comptroller  corrects  errors  in  the  return  to  him  by 
comparison  with  the  assessor's  list,  by  Section  80.  By  act 
of  1872,  (ante,)  he  advertises  by  reference  to  the  transcript. 
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But  the  matter  is  set  at  rest  by  Section  67,  which  is  impera- 
tive in  its  direction  to  assessors.  They  are  to  assess  all  lands 
"  in  the  names  of  the  owners  tliereof  respectively,  and  to  des- 
ignate the  same  by  the  street  where  situated,  and  by  the 
number  thereof,  where  the  same  is  numbered,  and  if  not  num- 
bered, then  by  such  other  description  as  will  be  sufficient  to 
ascertain  the  location  and  extent  tliereof." 

Wliat  is  a  sufficient  description  is  often  a  difficult  matter  to 
determine.  It  is  said  a  degree  of  strictness  is  required  in  these 
proceedings  which  woidd  not  be  demanded  in  conveyances. 
Blackwell  on  Tax  Titles  124. 

It  is  said  that  the  maxim  f'dl.sa  demoustratio  nou  nocet, 
which  saves  a  description  to  which  there  is  an  erroneous  addi- 
tion, if  the  description  is  otherwise  sufficient,  does  not  api>ly 
to  descriptions  in  proceedings  to  enforce  the  collection  of 
taxes.      Curtis  v.  Supeirisors  of  Broioi  Co.,  22  Wis.  167. 

The  courts  have,  in  some  cases,  carried  the  rule  of  strictness 
in  description  very  far.  HnnncU  \.  Smith,  15  Ohio  134; 
Hill  V.  Mowreif,  6  Gray  551  ;  Ronhrndorf  v.  Taylor'' s  Lessee, 
4  Pd.  349. 

The  attempt  at  a  general  rule  would  seem  to  amount  to  this: 
that  the  designation  of  the  land  will  be  sufficient,  if  it  aftbrds 
the  means  of  identification  to  the  owner  and  does  not  mislead 
him.      Woodsidc  v.   Tr/Asou,  32  Fcnn.  St.  52. 

The  assessor  is  not  bound  to  examine  the  muniments  of 
title  of  the  owner,  or  give  courses  and  distances.  The  legis- 
lative intent  was  to  make  the  description  of  a  general  charac- 
ter. If  the  lot  was  nuiubered,  that  and  the  name  of  the  street 
was  sufficient.  If  not  numbered,  then  by  such  other  descrip- 
tion as  will  be  sufficient  to  ascertain  the  location  and  extent  of 
the  land. 

The  description  in  tiiis  assessment  is  not  by  street  and  num- 
ber thereof.  It  is  in  these  words,  "Samuel  Barber,  h.,  60 
feet.  Linden  street."  Is  this  sufficient  to  ascertain  the  loca- 
tion and  extent  of  the  lot  assessed  ? 

It  was  held  in  St(d(',  Alden,  pros.,  v.  Newarh,  7  Vroom  288, 
that  abbreviations,  so  long  as  they  were  intelligible,  might  be 
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used  by  the  assessor;  and  in  that  case  "  h.,  1,  and  stable" 
were  held  to  indicate  house,  lot  and  stable. 

In  State,  Rutherford  Park  A>i>i'n,  pros.,  v.  Township  of 
Union,  7  Vroom  312,  the  only  description  was,  "  Number  of 
acres,  2."  The  court  held  that  this  was  obviously  insuffi- 
cient, but  said  that  a  short  description  would  comply  with 
the  terms  of  the  general  statute,  which  was  similar  to  this. 

AVeare  warranted, then, in  giving  to  the  letter "h"  its  obvious 
meaning,  and  the  description  is,  then,  "  house  60  feet  Linden 
street."  I  think  this  description  does  not  identify  the  location 
and  extent  of  a  lot  of  land.  It  certainly  does  not  mean  that 
it  is  a  house  sixty  feet  on  Linden  street,  and  yet  that  is  the 
significance  of  the  description.  Again,  the  mere  location  of  a 
lot  upon  a  street  is,  by  the  terms  of  Section  67,  insufficient.  It 
requires  a  number,  and  in  default  of  that,  some  other  descrip- 
tion. As  there  is  no  number  mentioned  in  this  description, 
the  only  other  designation  is  that  the  lot  is  sixty  feet  Linden 
street. 

Now  the  declaration  of  sale  shows  that  the  lot  fronts  fifty- 
seven  feet  on  Linden  street.  While  I  am  not  prepared  to 
assent  to  the  doctrine  that  an  error  like  this  would  avoid  a 
description,  where  there  is  something  left  to  identify  the  lot 
in  such  a  manner  that  the  owner  or  third  parties  cannot  be 
misled,  yet  it  is  seen  that  here  there  is  but  this  to  rely  upon 
for  the  ascertainment  of  its  identity.  Taking  away  the  erro- 
neous statement,  nothing  is  left,  and  I  am  of  opinion  that 
there  is  no  such  description  as  Section  67  enjoins.  Upon 
reaching  this  conclusion,  the  assessment  must  be  held  bad,  and 
as  it  is  the  foundation  of  all  the  proceedings  brought  up  by 
this  writ,  they  fall  with  it. 

The  assessment,  certificate  of  sale  and  declaration  of  sale, 
and  all  acts  connected  therewith,  must  be  vacated. 
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THE  STATE,  GARRET  ACKERSON,  Jr  ,  PROSECUTOR,  v.  THE 
INHABITANTS,  &c.,  OF  NORTH  BERGEN,  IN  THE  COUNTY 
OF  HUDSON. 

1.  In  an  assessment  for  benefits,  it  need  not  affirmatively  appear  that 
the  commissioners  took  into  consideration  each  fact  and  circumstance 
necessary  to  enable  them  to  come  to  a  proper  determination. 

2.  Where  lands  of  a  prosecutor  assessed  are  those  contained  in  what,  in 
the  proceedings,  is  called  plot  J,  and  it  appears  from  the  evidence 
that  the  plot  embraces  other  lands  than  those  of  the  prosecutor — held, 
that  the  assessment  could  not  be  sustained  on  the  ground  that  it  can- 
not be  known  what  proportion  of  the  assessment  is  properly  charge- 
able to  the  prosecutor. 

3.  This  error  is  not  remedied  by  the  act  of  April  21st,  1876  {Pamph. 
Laws,  1876,  p.  291);  that  act  applying  only  to  assessments  properly 
assessed  in  the  name  of  the  right  owners. 


On  certiorari. 

Argued  at  June  Term,  1877,  before  Justices  Dalrimple 
and  WooDHULL. 

For  the  prosecutor,  William  Brinkerhoff. 

For  the  defendant,  John  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J.  This  writ  brings  up  both  the  ordinance 
and  assessment  for  the  improvement  of  a  street  in  the  town- 
ship of  North  Bergen,  in  the  county  of  Hudson.  The  ordi- 
nance was  before  this  court  in  the  case  reported  in  8  Vrooni 
402.  The  decision  in  that  ca.^e  set  aside  the  whole  assessment 
then  in  question.  ■  The  ordinance  remained  unreversed.  New 
commissioners  liave  been  appointed,  arid  a  second  assessment 
made  under  the  same  ordinance.  The  prosecutor  in  this  case 
questions  as  well  the  legality  of  the  ordinance  as  the  assess- 
ment. For  the  reasons  given  in  the  case  referred  to,  and  for 
others  which  might,  perhaps,  be  suggested,  it  is  too  late  to 
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call  ill  question  the  legal  sufficiency  of  the  ordinance.  The 
writ,  as  to  it,  must  be  considered  as  dismissed. 

Against  the  assessment  it  is  objected  that  the  report  of  the 
commissioners  does  not  show  that  the  amount  assessed  ao;ainst 
the  lands  of  the  prosecutor  is  not  in  excess  of  the  benefits  con- 
ferred. An  examination  of  the  report  will  show  that  it 
expressly  states  that  the  lands  assessed  are  severally  and 
respectively  benefited  by  said  improvement,  to  the  full  amount 
levied  thereon.  Tliis  seems  to  be  all  that  is  required  by  the 
ruling  in  the  case  of  Village  of  Passaic  v.  State,  8  Vroom  538. 

It  is  urged  that  the  assessment  is  defective,  because  it  does 
not  appear  that  the  commissioners  took  into  consideration  as 
well  the  damages  as  the  benefits  to  prosecutor's  lands,  by 
reason  of  the  improvement.  The  general  allegation  in  the 
report,  that  the  lands  have  been  benefited  to  the  full  amount 
assessed,  is  sufficient.  ^Ve  have  not  been  referred  to  any  case 
which  holds  that,  in  an  assessment  for  benefits,  it  must  affirm- 
atively appear  that  the  commissioners  took  into  consideration 
each  fact  and  circumstance  necessary  to  enable  them  to  come 
to  a  proper  determination. 

Another  objection  to  the  proceedings  is,  that  due  notice  of 
the  meeting  of  the  town  committee  to  hear  objections  to  the 
commissioners'  report  and  map  was  not  given.  The  charter 
required  ten  days'  notice.  The  construction  is,  that  notice 
given  on  the  25th  day  of  August,  of  a  meeting  on  the  4th 
of  September  then  next,  was  not  a  notice  of  ten  days.  I 
think  it  was  according  to  the  recognized  method  of  computa- 
tion in  such  cases.  State  v.  Jackson,  1  South.  323  ;  Den  v. 
Fen,  3  Halsf.  303;  Gillespie  v.  White,  16  Johns.  117;  Van- 
denburgh  v.  Van  Rensselaer,  6  Paige  147. 

The  lands  of  prosecutor  assessed  are  those  contained  in 
what,  in  the  proceedings  and  evidence,  is  called  plot  "J."  The 
evidence  taken  shows  that  plot  "  J,"  properly  surveyed  and 
located,  embraces  lands  other  than  those  belonging  to  the 
prosecutor.  The  assessment  against  plot  "  J "  is  in  gross. 
It  cannot,  therefore,  be  known  what  proportion  of  the  assess- 
ment is  properly  chargeal)le  against  the  prosecutor.     I  do  not 
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think  the  error  in  this  assessment  can  be  remedied  by  pro- 
ceedings under  the  act  of  April  21st,  1876  [Laws,  1876,  ]). 
291.)  That  act  seems  to  relate  to  the  apportionment  of  taxes, 
assessments,  and  water  rents  among  subdivisions  of  a  plot  or 
parcel  of  land  which  has  been  properly  assessed  in  the  name 
of  the  right  owner.  If,  however,  that  act,  fairly  construed, 
applies  to  the  case  before  us,  it  does  not  matter  because  no 
proceedings  have  been  taken  to  correct  the  case  by  making 
the  proper  apportionments. 

The  evidence  taken  quite  clearly  shows  that  the  assessment 
against  the  prosecutor,  in  point  of  fact,  is  far  in  excess  of  the 
benefits  derived  from  the  improvement. 

For  the  two  reasons  last  above  stated,  the  assessment  against 
prosecutor  must  be  set  aside,  with  costs  of  printing  case  and 
makinsr  return  to  writ. 


CASES    AT    LAW 


DETERMINED   IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


STATE    OF    NE^\^    JERSEY, 
NOVEMBER  TERM,  1877. 


KANE  V.  THE  HIBERNIA  INSURANCE  COMPANY. 

1.  In  an  action  on  a  policy  of  insurance  against  loss  by  fire,  where  the 
defence  is  that  the  property  insured  was  wilfully  burned  by  the  assured, 
the  rule  in  civil,  and  not  in  criminal  cases,  as  to  the  quantum  of  proof, 
applies,  and  a  charge  to  the  jury  that  the  defendant  is  bound  to  es- 
tablish the  defence  beyond  a  reasonable  doubt,  and  by  the  same 
measure  of  proof  that  would  be  necessary  to  convict  the  plaintiff 
if  he  was  on  trial  upon  an  indictment  charging  that  offence,  is  erro- 
neous. 

2    Thurfell  v.  Beaumont,  8  J.  B.   Moore  612 ;  1   Bing.  339,  disapproved. 


On  error  to  the  Supreme  Court. 

Kane  brought  an  action  of  assumpsit  against  the  insurance 
company  on  two  policies  of  insurance  (not  under  seal,)  against 
loss  by  fire.  The  defence  was  that  the  building  insured  was 
burned  by  design,  with  the  knowledge  and  procurement  of  the 
plaintiff. 
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The  defendant's  counsel  asked  the  court  to  charge  the  jury 
that,  as  to  the  defence  of  burning  by  design,  while  the  burden 
of  proof  was  on  the  defendant  to  establish  this  defence,  it  was 
only  necessary  to  do  so  by  the  fair  weight  or  preponderance 
of  the  evidence.  The  court  refused  so  to  charge,  and  charged 
the  jury  that,  in  order  to  make  out  such  defence,  the  defend- 
ant was  ])ound  to  establish  the  same  beyond  a  reasonable 
doubt,  and  by  the  same  measure  of  testimony  that  would  be 
necessaiy  to  convict  the  plaintiff  if  tried  under  an  indictment 
charging  that  offence. 

The  question  of  the  correctness  of  this  instruction  was  re- 
served and  heard  before  the  Supreme  Court.  Kane  v.  Hibef)'- 
nia  Insurance  Company,  9  Vroom  441.  The  decision  of  the 
Supreme  Court  being  adverse  to  the  defendants,  the  case  was 
removed  by  them  to  this  court,  by  writ  of  error,  on  exceptions 
sealed  at  the  trial. 

For  the  plaintiff  in  error,  Joseph  Coult  and  H.  C.  Pitney. 
Contra,  F.  Voorhecs  and  J.  C.  Ten  Eyck, 

The  opinion  of  the  court  Avas  delivered  by 

Depue,  J.  The  writ  of  error  brings  up  for  review  only 
the  propriety  of  the  judge's  charge. 

It  is  conceded  that  there  is  a  difference  between  civil  and 
criminal  cases  in  respect  to  the  degree  or  quantity  of  evidence 
necessary  to  determine  the  verdict  of  a  jury.  In  civil  cases, 
it  is  the  duty  of  the  jury  to  find  for  the  party  in  whose  favor 
the  evidence  preponderates ;  but  in  criminal  cases,  the  accused 
should  not  be  convicted  upon  any  preponderance  of  evidence, 
unless  it  generates  full  belief  of  the  fact,  to  the  exclusion  of 
all  reasonable  doubt.  3  Greenl.  Ev.,  §  29 ;  Best  on  Ev.,  § 
95.  But  it  is  contended  that  there  is  an  exception  to  this 
general  rule,  where  the  issue  in  a  civil  case  is  one  in  which 
crime  is  imputed,  and  the  guilt  or  innocence  of  a  party  is 
directly  or  incidentally  involved.  In  such  cases,  it  is  said 
that  the  presumption  of  innocence  is  to  have  as  great  effect  as 
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in  criminal  trials,  and  that  to  justify  a  verdict  against  the 
party  to  whom  crime  is  imputed,  the  evidence  adduced  must 
be  such  as  would  be  sufficient  to  convict  upon  an  indictment 
for  the  crime  imputed.  2  GrevnJ.  Ex.,  §§  408,  426  ;  1  Taylor 
on.  Ev.,  97,  a. 

This  exception  is  most  frequently  invoked  in  actions  of 
libel  and  slander,  where  a  justification  imputing  crime  is 
pleaded,  and  actions  on  fire  policies,  where  the  defence  is  that 
the  property  was  wilfully  burned  by  the  insured. 

Actions  of  libel  and  slander  on  an  issue  upon  such  a  justi- 
fication, as  civil  actions,  may  be  regarded  as  exceptional  in 
character.  A  defendant  in  such  an  action,  if  he  was  warranted 
in  giving  publicity  to  the  defamators'  words  by  the  occasion  of 
publishing  or  uttering  them,  may  discharge  himself  if  he  shows 
by  a  preponderance  of  evidence  that  the  occasion  was  such  as  to 
make  the  communication  a  privileged  communication.  But  if 
he  published  or  uttered  the  defamatory  words  under  other  cir- 
cumstances, in  doing  so  he  was  a  mere  volunteer,  without  any 
personal  or  private  interest  in  the  subject  matter.  In  putting 
his  justification  on  the  ground  of  the  plaintiff's  guilt  of  the  ac- 
cusation, he  undertakes  to  prove  the  plaintiff's  guilt,  which 
comprises  not  only  the  doing  of  the  act,  but  also  the  intent, 
Avhich  the  law  denounces  as  criminal.  As  a  matter  of  plead- 
ing, he  is  bound  to  plead  with  precision,  a  justification  as  broad 
as  the  accusation  attempted  to  be  justified,  and  containing  all 
the  ingredients  necessary  to  the  commission  of  the  crime :  and 
as  a  question  of  evidence,  he  is  bound  to  make  his  proof  co- 
extensive with  the  averments  in  his  plea.  Under  such  circum- 
stances, it  is  neither  impolitic  nor  unreasonable  to  require  the 
truth  of  the  accusation  to  be  established  by  the  same  degree  of 
proof  as  is  required  on  the  trial  of  an  indictment.  The  mis- 
take is  in  overlooking  the  exceptional  character  of  this  class  of 
actions,  and  deducing  from  them  a  rule  of  evidence,  to  be  ap- 
plied in  other  civil  cases,  for  the  enforcement  of  contracts 
or  the  recovery  of  damages  for  injuries  to  the  person  or 
property,  where  the  presence  of  crime,  if  it  appear  in  the  facts 
relied  on  to  make  a  case  or  a  defence,  is  wholly  fortuitous. 
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The  distinction  between  cases  where  the  commission  of  crime 
is  directly  iu  issue,  and  where  it  is  only  incidentally  involved, 
is  recognized  by  INIr.  Stephen  in  his  excellent  summaiy  of  the 
law  of  evidence.  In  cases  where  crime  is  directly  in  issue,  the 
author  states  the  rule  to  be,  that  the  proof  must  be  beyond  a 
reasonable  doubt,  whether  the  action  be  civil  or  criminal ;  but 
where  the  guilt  arises  only  incidentally  in  a  case,  he  regards  it 
as  determining  merely  the  burden  of  proof.  Stejjhen  on  Ev., 
Art  94,  J).  115. 

In  an  action  on  a  contract  of  insurance,  a  defence  that  tlie 
loss  was  caused  by  the  wilful  act  of  the  assured,  does  not 
necessarily  involve  a  criminal  accusation.  It  rests  upon  the 
legal  maxim  that  no  man  shall  be  permitted  to  derive  advan- 
tage from  his  own  wrong.  "  It  is,"  says  Lord  Campbell,  C 
J.,  "a  maxim  of  our  insurance  law,  and  of  the  insurance  laws 
of  all  commercial  nations,  that  the  assured  cannot  seek  indem- 
nity for  a  loss  produced  by  his  own  wrongful  act."  Thomp- 
son V.  Hopper,  Q  E.  &  B.  \1\,  196.  In  that  case,  which  was 
an  action  on  a  marine  policy,  a  plea  that  the  plaintiffs  know- 
ingly, wilfully  and  improperly  sent  the  ship  to  sea  at  a  time 
when  it  was  dangerous  for  her  to  go  to  sea  in  the  state  and 
condition  in  which  she  then  >vas,  and  wrongfully  and  im[)rop- 
erly  caused  and  permitted  the  ship  to  be  and  remain  on  the 
high  seas,  near  to  the  shore,  in  the  state  and  condition  afore- 
said, without  a  master  and  without  a  proper  crew  to  manage 
and  navigate  her,  &c.,  and  that  the  ship,  by  reason  of  the 
premises,  was  wrecked,  was  held  to  disclose  a  good  defence. 
In  delivering  the  judgment  of  the  court.  Lord  Campbell  said, 
"  according  to  the  statement  in  this  plea,  the  plaintiffs'  loss 
was  caused  by  their  wrongful  act,  and,  if  so,  I  think  there  was 
no  necessity  to  characterize  it  as  being  either  felonious  or 
fraudulent."  Knowledge  and  wilfulness  and  a  loss  resulting 
directly  and  immediately  from  such  wrongful  act,  are  the  es- 
sential elements  of  such  a  defence.  Dudgeon  v.  Pembroke, 
L.  K,  9  Q.  B.  5S1 ;  1  Q.  B.,  I)iv.  96 ;  2  App.  Cas.  284  ; 
Thompson  v.  Hopper,  E.,  B.  &  E.  1038. 

Under  a  fire  policy,  the  assured  may  recover  for  a  loss 
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occasioned  by  mere  carelessness,  without  fraud  or  wilful  mis- 
conduct. But  to  make  defence  to  the  action,  the  defendants 
need  not  prove  that  the  plaintiff  had  committed  an  indicta- 
ble oifence.  It  is  sufficient  if  it  be  sliown  that  the  plaintiff 
purposely  and  wantonly  set  tire  to  the  property  insured. 
Schmidt  v.  N.  Y.  U.  M.  f.  Ins.  Co.,  1  Gray  529.  At 
common  law,  and  independently  of  the  act  of  1859,  [Bei:.,  p. 
242,)  a  man  might  burn  his  own  house  without  incurring 
liability  to  indictment,  unless  it  was  so  situated  w\\.\\  respect 
to  the  houses  of  others  as  to  endanger  their  safety.  2  East 
PL  1027,  §  1 ;  1034,  ^,11;  State  v.  Fish,  3  Dutcher  323. 
After  the  act  of  1859  became  a  law,  a  man  might  still,  with- 
out criminal  responsibility,  burn  his  own  house,  if  it  was 
done  without  intent  to  prejudice  the  insurance  thereon. 
Indeed,  cases  may  arise  where  the  assured  may  procure  the 
destruction  by  fire  of  his  property,  with  intent  to  defraud  the 
insurer,  and  not  be  lial)le  to  indictment  under  the  statute. 
Criminal  laM's  are  essentially  local  in  their  operation,  and  the 
incitement  in  a  foreign  jurisdiction  to  the  commission  of  a 
crime  in  this  state,  is  not  indictable  under  our  laws.  There- 
fore, one  who,  in  another  state,  procures  another  to  enter  this 
state  and  commit  a  crime,  is  not  guilty  of  any  oifence  punish- 
able by  the  laws  of  this  state.  State  v.  Wi/ckoff,  2  Vroom  65. 
And  yet  it  cannot  be  doubted  that,  before  the  act  of  1859,  an 
insurance  company  might  successfully  defend  on  the  ground 
that  the  assured  wilfully  caused  the  destruction  of  the  prop- 
erty insured,  and  that  such  defence  may  be  made  where  the 
assured  is  so  circumstanced  as  not  to  be  indictable  under  the 
statute.  A  contract  for  indemnity  in  such  case  would  be 
absurd,  and,  so  far  as  it  related  to  a  voluntary  and  intended 
loss,  would  be  void  in  law.     1  Phillijis'  Ins.,  §  1046. 

The  doctrine  that,  in  an  action  on  a  policy,  the  defence  that 
the  plaintiff  had  wilfully  set  fire  to  the  premises  must  be  as 
fully  and  satisfactorily  proved  as  if  the  plaintiff  were  on  trial 
on  indictment,  originated  in  the  case  of  T/turtell  v.  Beaumont, 
8  J.  B.  Moore  612;  1  Biw/.  339.  This  ruling  is  adopted 
by  Mr.  Greenleaf  and  Mr.  'i'aylor,  and  is  strongly  approved 
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by  the  latter  writer.  2  Greenl.  Ev.,  §  418;  1  Tai/Ior\s  Ev. 
{5th  ed.)  97,  a.  It  is  disapproved  by  Mr.  Wharton,  and  is 
vigorously  assailed  by  Mr.  May,  the  author  of  May  on  Insur- 
ance, in  an  article  in  the  American  Law  Review.  2  Whart. 
Ev.,  §  1246  ;   10  Am.  Law  Ecr.  642. 

The  decision  on  this  point,  in  Thurtell  r.  Beaumont,  was 
made  on  an  application  for  a  rule,  and  without  ranch  consider- 
ation. It  has  never  received  approval  in  the  English  courts, 
although,  as  a  rule  of  evidence,  occasions  have  repeatedly 
arisen  for  its  adoption  and  application.  The  cases  decided 
upon  the  English  Carriers'  Act,  (11  Geo.  IV.,  and  1  Wil.  IV., 
eh.,  68,)  and  the  Bribery  Act  (17  and  18  Vic,  ch.  102,)  are 
cases  in  which  a  rule  requiring  the  same  measure  of  proof  in 
civil  as  in  criminal  cases,  where  the  facts  in  support  of  a  civil 
liability  would  tend  to  establish  a  criminal  charge,  would  be 
expected  to  be  applied,  if  any  such  rule  existed. 

The  Carriers'  Act  relieves  a  carrier  from  responsibility  for 
the  loss  of  or  injury  to  goods  in  certain  cases,  unless  the  loss 
or  injury  arose  from  the  felonious  acts  of  his  servants.  In 
several  cases  the  question  has  been  befoi-e  the  English  courts, 
whether  the  evidence  was  sufficient  to  bring  the  case  Avithin 
this  excei)tion.  G.  W.  Railicay  Co.  v.  Rhnell,  18  C  B.  575  ; 
3Ietmlfe  v.  The  L.  &  B.  &  8.  C.  R.  Co.,  4  G  B.  {N.  S.)  307 ; 
Vaughion  v.  The  L.  d-  N.  W.  R.  Co.,  Law  Rep.,  9  Exch.  93 ; 
McQueen  v.  G.  W.  R.  Co.,  Law  Rep.,  10  Q.  B.  569.  In 
none  of  these  cases  was  Thurtell  r.  Beaumont  cited,  or  any 
reference  made  to  the  necessity  of  establishing  the  issue  by 
the  weight  of  evidence  required  in  criminal  cases.  On  the 
contrary,  it  is  apparent,  from  the  observations  of  the  judges, 
that  the  issue  was  treated  of  as  one  to  be  determined  by  the 
simple  weight  of  evidence,  as  in  other  civil  cases. 

By  the  Bribery  Act,  (17  and  18  Vic,  ch.  102,)  it  was  pro- 
vided that  any  person  who,  directly  or  indirectly,  by  himself, 
or  anv  other  person,  in  his  behalf,  should  give  or  promise  any 
money,  &c.,  to  any  voter,  to  induce  him  to  vote,  &c.,  should 
be  ffuilfrv^  of  a  misdemeanor,  and  should  also  be  liable  to  for- 
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feit  the  sum  of  £100  to  any  person  who  should  sue  for  the 
same. 

In  Cooper  v.  Slade,  reported  in  6  E.  &  B.  447,  and  in  6 
H.  of  L.  Cas.  746,  the  action  was  for  a  penalty  under  this 
act.  The  judge  (Baron  Parke),  at  the  trial,  charged  the  jury 
that  if  they  were  satisfied,  upon  the  evidence,  that  the  defend- 
smt  did,  by  himself  or  any  other  person,  on  his  behalf,  prom- 
ise money  to  the  voter  to  induce  him  to  vote,  they  ought  to 
find  for  the  plaintiff.  This  direction  was  held,  by  the  House 
•of  Lords,  to  be  a  right  direction.  On  the  review,  the  case 
was  discussed,  largely,  on  the  sufficiency  of  the  evidence  to 
sustain  a  verdict  against  the  defendant.  Thurtell  r.  Beaumont 
was  not  cited,  nor  was  the  case  considered  by  the  courts  as  if 
the  sufficiency  of  the  evidence  to  sustain  a  criminal  accusation 
was  at  all  involved.  The  only  judge  who  adverted  to  the  rule 
of  evidence  as  to  the  degree  of  proof  necessary  to  the  finding 
•of  a  verdict,  was  Justice  Willes,  in  the  House  of  Lords.  He 
asked  that  he  niitrht  be  excused  for  referring;  to  an  authoritA' 
""in  support  of  the  elementary  proposition  that  in  civil  cases  the 
preponderance  of  probability'  may  constitute  sufficient  ground 
for  a  verdict,  and  then  cited,  at  length,  a  passage  from  Neivis 
V.  Lark,  Plowd.  412,  and  referred  to  Best  on  Ev.  [2d  ed.)  114. 
The  passage  cited  from  Plowden  is  one  in  which  certainty  in 
pleading  is  contrasted  with  sufficiency  of  proof,  and  it  is  said 
that  "  where  the  matter  has  gone  so  far  that  the  parties  are  at 
issue,  *  *  so  that  the  jmy  is  to  give  a  verdict  one  way  or  the 
other,  then,  if  the  matter  is  doubtful,  they  may  find  their  ver- 
dict upon  that  which  appears  the  most  probable."  The  refer- 
ence to  Best  is  the  paragraph  (Section  95)  in  which  the  author 
adverts  to  the  "strong  and  marked  difference  as  to  the  effect  of 
evidence  in  civil  and  criminal  proceedings,"  and  states  the  rule 
to  be  that,  in  civil  cases,  a  mere  preponderance  of  probabilit\- 
— due  regard  being  had  to  the  burden  of  proof — is  a  sufficient 
basis  of  decision.  These  observations  of  the  learned  judge 
are  entitled  to  peculiar  force,  from  the  fact  that  they  related  to 
an  action  upon  a  statute  which  made  the  same  acts  from  which 
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a  civil  liability  resulted,  also  the  onround  of  a  conviction  upon 
an  indictment. 

It  may  safely  be  said  that  Thurtell  r.  Beaumont,  in  princi- 
ple, stands  alone  and  unsupported  in  the  English  courts, 
except  in  actions  of  libel  and  slander,  which  are  to  be  regarded 
as  exceptional,  and  resting  upon  considerations  peculiar  to  the 
nature  of  the  actions  and  of  the  injuries  for  which  they  are 
V)rought. 

In  the  courts  of  this  country,  the  principle  adjudged  in 
Thurtell  v.  Beaumont  has  received  but  slender  support,  except 
in  libel  and  slander  cases.  The  weight  of  authority  is  decid- 
wlly  against  the  soundness  of  the  rule  there  propounded,  in  its 
application  to  actions  on  policies  of  insurance,  as  well  as  other 
civil  actions,  where  the  issue  is  such  that,  for  its  support,  a 
case  must  be  made  such  as  would  afford  ground  for  an  indict- 
ment. In  Gordon  v.  Parnielee,  1 5  Gray  4 1 3,  it  was  held  that, 
in  an  action  on  a  promissory  note,  the  defence  that  the  note 
was  obtained  by  false  and  fraudulent  representations,  might 
be  sustained  by  a  preponderance  of  evidence,  as  in  other  civil 
eases,  and  that  it  was  not  incumbent  on  the  defendant  to  estab- 
lish it  by  proof  beyond  a  reasonable  doubt,  although  the 
defence  was  based  on  a  charge  of  fraudulent  representations 
such  as  might  be  the  subject  of  a  criminal  prosecution.  In 
Bradisli  v.  Bliss,  35  Vt.  326,  the  action  was  in  trespass  for 
burning  the  plaintiff's  building,  and  the  evidence  showed  that 
the  defendant,  if  guilty  of  trespass,  had  set  fire  to  the  building 
designedly,  and  was  guilt}'  of  the  crime  of  arson.  The  court, 
nevertheless,  held  that,  it  being  a  civil  cause,  the  issue  must 
be  determined  by  the  fair  preponderance  of  evidence.  A 
similar  decision  Avas  made  in  Mnnson  v.  Ahvood,  30  Conn. 
102,  Avhich  was  an  action  on  a  statute  which  gave  the  right  to 
recover  the  treble  value  of  property  feloniously  taken.  In 
trover,  where  the  evidence  was  such  as  to  involve  a  charge 
of  larceny,  a  direction  to  the  jury  that  the  evidence,  to  justify, 
a  verdict  against  the  defendant,  must  satisfy  them  of  the 
truth  of  the  charge  beyond  a  reasonable  doubt,  was  held  to  be 
erroneous.     Bissel y.  Wert,  35  Ind.  54. 
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The  decisions  in  actions  on  policies  of  insurance  against 
loss  by  fire,  are  mainly  to  the  same  effect.  In  Schmidt  v. 
iV.  Y.  U.  M.  Fire  Ins.  Co.,  1  Gmij  529,  the  defence  was,  that 
the  plaintiff  had  purposely  set  fire  to  the  property  insured, 
and  burned  it ;  and  it  was  held  that  the  judge  properly  re- 
fused to  instruct  the  jury  that  they  must  be  satisfied,  beyond 
a  reasonable  doubt,  of  the  truth  of  this  defence.  The  criti- 
cism on  this  case,  in  the  court  below,  that  the  instruction 
actually  given  was,  in  substance,  equivalent  to  an  instruction 
that  the  defence  must  be  established  beyond  a  reasonable 
doubt,  and  that  the  case,  if  it  does  not  inferentially  recognize 
the  rule  in  Thurtell  v.  Beaumont,  is  of  no  value  as  an  author- 
ity against  it,  though  warranted  by  some  expressions  of  the 
judge,  in  his  opinion,  is  shown  to  be  untrue,  in  fact,  by  the 
opinion  of  the  same  judge,  in  Gordon  v.  Farnielee,  15  Gray 
413.  In  the  latter  case,  he  adverts  to  the  case  in.  1  Gray, 
and  declares  it  was  not  the  purpose  of  the  court  to  sanction 
any  exception  to  the  rule,  or  to  say  that,  in  any  civil  action, 
the  jury  were  not  to  decide  by  the  preponderance  of  the 
proof  or  tiie  weight  of  the  evidence;  and  he  closes  his 
■opinion  by  saying  that,  "  in  the  opinion  of  the  court,  it  is 
better  that  the  rule  be  uniform,  leaving  the  instruction  that 
the  jury  must  be  satisfied  of  the  guilt  of  the  party  beyond  a 
reasonable  doubt,  to  apply  solely  to  criminal  cases."  In  the 
following  cases,  also,  in  actions  on  fire  policies,  where  the 
-defence  was  a  wilful  destruction,  by  the  assured,  of  the 
property  insured,  the  rule  of  evidence  adopted  in  Thurtell  i". 
Beaumont  w'as  repudiated,  and  the  correct  rule  declared  to  be 
that,  in  civil  cases,  the  verdict  should  be  determined  by  the 
preponderance  of  the  evidence,  'v\nthout  regard  to  the  fact  that 
in  the  defence  was  involved  a  charge  which  might  be  made 
the  ground  of  a  criminal  prosecution :  Scott  v.  Home  Ins. 
Co.,  1  Dillon  C.  C.  105 ;  Huchherger  v.  Merchants''  Fire  Ins. 
Co.,  4  Bissel  C.  C.  265 ;  Washington  Ins.  Co.  v.  Wilson,  7 
Wis.  169 ;  Blaeser  v.  31  3L  M.  Ins.  Co.,  37  Wis.  31  ;  Boths- 
■chifd  V.  Amer.  Cent.  Ins.  Co.,  62  3Io.  356;  ^Etna  Ins.  Co.  v. 
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Johnson,  11  Bush  587;  Ho f man  v.  W.  31.  &  F.  Ins.  Co.,. 
1  La.  An.  216  ;    Wightuian  v.  Same,  8  Rob.  442. 

I  fully  concur  in  these  decisions,  and  the  reasoning  on- 
which  they  are  founded. 

In  actions  where  usury  wa.s  pleaded,  it  has  been  said  that 
the  defence  must  be  established  beyond  a  reasonable  doubts 
Conover  v.  Van  Mater,  3  C.  E.  Green  481  ;  Tai/Ior  v.  Morris,. 
7  Id.  606.  This  language  was  used,  perhaps  inconsiderately^ 
to  express  the  quantity  of  evidence  that,  under  the  circum- 
stances, should  be  required  to  defeat  the  plaintiff's  security,, 
without  intending  to  assert  that,  as  a  rule  of  law,  the  same 
measure  of  proof  should  be  required  in  civil  as  in  criminal 
eases.  So  also  in  suits  on  fire  policies,  on  a  defence  like  that 
in  the  present  case,  judges,  in  their  instructions  to  juries,  have 
commented  on  the  gravity  of  the  charge  contained  in  such  a 
defence,  and  have  put  the  presumption  of  innocence  in  the 
scales  as  an  element  to  weigh  in  favor  of  the  plaintiff  and  de- 
cide the  issue,  if  the  evidence  was  not  entirely  satisfactory. 
The  charge  of  Judge  Davis,  in  Huchberger  v.  Merchants^ 
Fire  Insurance  Company,  and  of  Judge  Dillon,  in  Scott  v. 
Home  Insurance  Company,  and  of  Chief  Justice  AVhelpley, 
in  Powers  r.  Market  Fire  Insurance  Company,  in  the  Morris 
Circuit,  are  tixamples  of  this  mode  of  dealing  with  the  sub- 
ject in  the  practical  administration  of  the  law.  But  in  each 
of  these  cases  the  judge  was  careful  to  instruct  the  jury  that 
the  rule  of  law  in  criminal  cases,  with  respect  to  the  quantum 
of  proof,  was  not  to  be  applied. 

A  judge  may  make  such  comments  on  the  evidence  as  he 
deems  proper,  and  may  advise  and  instruct  the  jury  with  re- 
spect to  the  degree  of  proof  they  should  require  to  decide  the 
issue  under  the  circumstances  of  the  particular  case.  But  a 
charge  that,  as  a  question  of  law,  proof  beyond  a  rea.sonable 
doubt  is  required,  is  quite  a  different  thing.  While  it  is  im- 
practicable to  frame  a  satisfactory  definition  of  the  expression 
"  reasonable  doubt,"  yet  the  effect  of  a  charge,  in  this  lan- 
guage, is  a  matter  of  almost  every  day's  observation.  Every 
one  familiar  with  the  administration  of  justice  can  recall   in- 
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stances  in  Avhich  defendants,  nnder  such  an  instruction,  have 
been  pronounced  not  guilty,  when  the  evidence  of  guilt  was 
quite  convincing. 

The  importance  of  preserving  the  distinction  between  civil 
and  criminal  cases  increases  with  the  growth  of  the  criminal 
law.  Almost  every  tortious  act  is  by  statute  made  indictable, 
if  done  wilfully  or  maliciously,  and  the  courts  should  be  re- 
luctant to  adopt,  in  civil  cases,  the  rules  peculiar  to  criminal 
law,  lest  wrong-doers  be  enabled  to  avoid  civil  liability,  as  well 
as  escape  criminal  responsibility,  under  cover  of  the  rules  of 
criminal  prosecution,  the  object  of  which  is  punishment  only. 

The  judgment  should  be  revei'sed. 

Dixon,  J.  Several  of  my  brethren  unite  with  me  in  de- 
siring to  exclude  the  inference  that  we  assent  to  the  intima- 
tion contained  in  the  opinion  just  read,  as  to  the  exceptional 
character  of  actions  of  libel  and  slander.  We  prefer  that 
that  matter  should  remain  open,  to  be  decided  when  its  de- 
cision is  necessary. 

KxAPP,  Reed  and  Dodd,  JJ.,  concurred  in  the  views  of 
Justice  Dixon. 

For  affi,rinance — None. 

For  reversdl — The  Chancellor,  Dalrimple,  Depue, 
Dixon,  Knapp,  Reed,  Clement,  Dodd,  Lathrop,  Lilly, 
Wales— 11. 


MARY  H.  LUSE  v.  SAMUEL  JONES  ET  AL. 

1.  The  price  of  an  article,  sold  by  a  regular  dealer  in  the  oi\linarv  course 
of  trade,  may  be  shown  as  one  element  in  determining  its  value. 

2.  When  personal  property,  in  the  actual  use  of  the  owner,  is  injured  or 
taken  by  a  trespasser,  so  that  the  owner  is  deprived  of  the  use  of  it, 
the  special  damage  necessarily  and  proximately  attendant  upon  such 
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privation,  may,  if  alleged  in  the  pleadings,  be  proven,  to  augment  the 

damages  beyond  the  mere  value  of  the  thing  taken,  or  the  diminution 

in  value  of  the  thing  injured, 
n.    The  proceeds  of  the  separate  business  of  a  married  woman,  carried  on 

by  her  for  her  own  benefit,  with  her  husband's  consent,  are  not  liable 

to  seizure  by  her  husband's  creditors. 
4.    When  the  acts  of  persons  are  evidence  in  a  cause,  their  cotemporaneous 

writings  and  dechiralions  which  give  character  to  tho.se  acts  are  also 

evidence,  as  part  of  the  res  gesl<p. 
•5.    One  who  has  a  special  property  in  chattels,  (e.  g.,  a  mortgagor,)  and 

the  actual  po.ssession  thereof,  may  maintain  trespass  against  a  stranger 

who  takes  them,  and  recover  their  full  value. 


On  M-rit  of  erroi-  to  the  Su[)renie  Court. 
For  the  plaintiffs  in  error,  ./.  G.  >^hipiiian. 
For  the  defendant  in  error,  H.  C.  Pifiiey. 

The  02iinion  of  tlie  court  wa.s  delivered  by 

Dixon,  J.  The  plaintiff  below,  Marv  H.  Luse,  brought 
an  action  of  tresj)ass,  claiming  that  in  August,  1876,  .she  was 
engaged  in  keeping  a  boarding-house,  in  Morristown,  and  that 
the  defendants  wrongfully  entered  her  house,  removed  her 
furniture  and  sold  it,  and  thus  interfered  with  her  business, 
and  she  demanded  damages  both  foi-  her  goods  .so  taken  and 
her  business  so  injured.  The  defendants  insisted  that  the  fur- 
niture and  business  belonged  to  her  husband,  and  that  Hoff- 
man, one  of  the  defendants,  being  the  sheriff  of  Morris  county, 
and  having  a  writ  of  fi.fa.  de  bon.  against  the  husband  at  the 
suit  of  Jones,  the  other  defendant,  their  acts  in  the  premises 
were  but  in  execution  of  that  writ,  and  were  therefore  lawful. 
So  an  issue  of  property  was  made,  and  upon  the  trial  at  the 
Morris  Circuit,  exceptions  were  taken  on  behalf  of  the  defend- 
ants, which  are  now  brought  before  this  court  by  writ  of  error. 

The  first  exception  insisted  upon  is,  that  the  plaintiff  was 
allowed  to  prove  the  cost  of  a  bedstead,  as  tending  to  show  its 
value.  This  cost  was  the  price  at  which  a  regular  dealer  in 
such  articles  had  sold  it  when  ne\v,  in  the  ordinary  course  of 
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trade.  A  sale  so  made  was  evidence  of  the  market  value  of 
the  thing  when  new,  and  the  value  of  such  goods  when  worn 
can  scarcely  be  ascertained,  except  by  reference  to  the  former 
price  and  the  extent  of  depreciation.  Of  course,  the  cost  alone 
would  not  be  a  just  criterion  of  the  present  value,  but  it  would 
constitute  one  element  in  such  a  criterion,  and  the  attention  of 
the  jur}'  in  this  case  was  clearly  directed  to  the  importance 
which  it  deserved  to  have. 

The  next  three  exceptions  are  based  upon  the  permission 
grantetl  the  plaintiff  to  prove  the  inconvenience  which  she 
suffered  in  her  business  for  want  of  her  furniture,  both  by 
reason  of  her  having  boarders  in  the  house  and  through  her 
being  obliged  to  turn  away  applicants  for  board  before  she 
could,  with  proper  diligence,  re-furnish  her  house,  by  which 
she  lost  much  of  the  benefits  of  the  summer  season.  The  ob- 
jection made  is,  that  such-  inconvenience  and  loss  are  not 
proper  elements  of  damages.  The  opposite,  however,  is  the 
legal  rule  in  this  class  of  cases.  The  true  jjrinciple  is,  that 
when  personal  property,  in  the  actual  use  of  the  owner,  is  in- 
jured or  taken  by  a  trespasser,  so  that  the  owner  is  deprived 
of  the  use  of  it,  the  special  damage  necessarily  and  proximately 
attendant  upon  such  privation,  may,  if  alleged  in  the  plead- 
ings, be  proven  to  augment  the  damages  beyond  the  mere 
value  of  the  thing  taken,  or  the  diminution  in  value  of  the 
thing  injured.  Such  a  rule  is  only  a  specification  under  the 
general  rule  that  the  plaintiff  is  entitled  to  compensation  for 
the  wrong  done  him.  In  Pod  v.  Jlunn,  1  South.  61,  the 
action  was  trespass  for  breaking  down  a  net  while  it  was 
stretched  for  fishing,  and  the  plaintiff  produced  evidence  as  to 
the  run  of  shad  in  the  river  at  the  time,  with  a  view  to  recov- 
ering more  than  the  cost  of  repairing  the  net.  Kirkpatrick, 
C.  J.,  said,  "In  actions  of  trespass,  the  damages  are  not 
always  to  be  measured  by  the  actual  cost  of  the  thing  injured 
or  destroyed.  The  whole  loss  sustained  is  to  be  taken  into 
view,  and  this  depends  upon  its  uses,  its  profits,  the  particular 
season  or  time  or  occasion  of  the  injury  done,  and  the  benefits 
or  advantages  lost  therebv."     And  Southard,  J.,  said,  "  The 
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mere  tearing  of  the  net  is  but  a  small  portion  of  the  damage 
sustained.  The  greater  part  of  the  injmy  arises  from  k)sing 
the  use  of  the  net,  and  the  value  of  that  use  depends  upon  the 
run  of  the  shad."  In  WooUej/  v.  Carter,  2  Halst.  85,  the 
same  Chief  Justice  remarked,  "  In  an  action  of  trespass  for 
breaking  the  close,  and  taking  and  cariying  away  the  goods 
and  chattels,  if  the  jury  find  for  the  plaintiff,  they  must  find  the 
value  of  the  goods.  *  *  They  must,  besides,  add  to  the  value 
of  the  goods  the  incidental  damages,  because  the  value  is  not 
always  a  compensation  for  the  injury :  as  if  one  take  from  his 
neighbor  the  beasts  of  the  plough  in  seed-time,  or  the  imple- 
ments of  husbandry  in  harvest,  whereby  he  is  prevented  from 
sowing  his  seed  or  reaping  his  corn,  it  is  obvious  that  the 
value  of  the  thing  taken  is  the  smallest  part  of  the  injury." 

A  similar  doctrine  is  announced  in  Bodley  v.  Reynolds,  8 
q.  B.  779,  and  France  v.  Gaudet,  L.  R.,  6  Q.  B.  199. 

Within  the  limits  of  the  principle  just  stated,  the  testimony 
in  this  case  was  confined.  The  plaintiff's  use  of  the  furniture 
was  evident.  The  natural  and  immediate  effect  of  its  removal 
was  that  her  household  Avas  disturbed,  and  that  others,  seeking 
accommodation  there,  must  be  refused  ;  and  this  effect  would 
necessarily  continue  until,  by  reasonable  diligence,  new  furni- 
ture coidd  be  obtained.  There  was  no  error  in  permitting 
such  facts  to  be  given  in  evidence. 

The  next  exception  was,  because  the  i)laintiff  was  allowed 
to  prove  the  arrangement  between  herself  and  her  husband, 
as  to  the  proceeds  of  the  boarding-house  business,  which  she 
claimed  to  be  carrying  on  separately,  for  her  own  benefit,  with 
his  consent.  It  is  difficult  to  see  how  more  direct  evidence 
of  the  husband's  consent  could  be  adduced,  than  by  showing 
his  actual  arrangement  that  she  might  conduct  the  business 
separately,  and  take  the  proceeds  to  her  own  use ;  and  the 
propriety  of  establishing  such  consent,  and  its  legal  effect  in 
preventing  the  claims  of  his  creditors  upon  such  proceeds,  are 
conclusively  settled  by  the  case  of  Peterson  et  ux.  v.  Mnlford, 
7  Vroom  481.  Since  the  Married  Women's  Act  of  ]March 
17th,  1874,  {Rev.,  p.  468,  §  4,)  the  husband's  consent  has  not 
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been  requisite,  but  the  business  in  controversy  was  largely  or 
wholly  prior  to  that  act. 

Exception  was  also  taken  to  the  permission  accorded  to  the 
plaintiff  to  produce  in  evidence  the  bills  which,  at  the  time 
of  purchase,  she  had  received  from  the  several  merchants  of 
whom  she  bought  the  furniture  in  controversy.  These  bills, 
it  is  urged,  were  but  hearsay — as  the  declarations  of  the  mer- 
chants— and  were  also  objectionable,  as  being  testimony  manu- 
factured through  the  plaintiff's  own  acts.  This  is  a  misap- 
prehension ;  they  were  not  within  the  class  of  hearsay  testimony. 
They  constituted  lawful  evidence  as  part  of  the  res  r/estce, 
because  they  were  cotemporaneous  with,  and  gave  character  to 
the  transfer  of  the  goods  in  question  from  the  possession  of  the 
former  owners,  the  merchants,  to  that  of  the  plaintiff,  and 
tended  to  show  that  sucli  transfer  was  not  a  loan,  or  a  lease, 
or  a  pledge,  but  a  sale,  and  to  her,  not  as  agent,  but  in  her 
own  right.  That  they  were  the  result  of  the  plaintiff''s  own 
conduct,  is  true  ;  but  if  that  rendered  them  incompetent  proof 
in  her  favor,  it  would,  I  think,  be  impossible  to  prove  a  great 
many  of  the  rights  of  property  we  enjoy ;  for  there  are  but 
few  which  we  have  not  acquired  by  our  own  voluntary  acts. 
The  same  observations  apply  to  the  receipts  upon  the  bills. 
While  those  receipts  might  not  be  evidence  of  the  fact  of 
pavment,  yet  the  plaintiff"  having  sworn  to  such  payments,  the 
receipts  delivered  to  her  by  the  merchants  thereupon,  were 
evidence  to  characterize  the  transaction,  by  showing,  just  as  the 
oral  declai'ations  of  the  parties  at  the  time  would  show,  that 
the  money  was  given  and  received  in  satisfaction  for  the  goods. 
1  Phil,  on  Ev.  1 85. 

To  the  same  category  must  be  referi-ed  the  statements  made 
by  applicants  for  board,  a*  to  the  time  for  which  they  desired 
to  engage  accommodations.  It  l)eing  lawful  to  show  the  appli- 
cations, these  statements,  as  constituent  elements  thereof,  were 
admissible. 

Exception  was  also  taken  to  the  decision  of  the  justice  in 
overruling  the  question  [)ut  to  the  plaintiff  on  her  cross-exami- 
nation bv  the  defendant's  counsel — "  You  and  Mr.  Luse  gave 
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a  chattel  mortgage  on  the  property,  didn't  you?"  on  the 
ground  that  the  instrument  or  its  record  was  the  best  evidence. 
This  ruling  was  probably  erroneous,  as  the  question  might  be 
allowable  to  identify  the  parties  and  the  proj)erty.  But  no 
harm  was  done,  for,  subsequently,  the  mortgage  was  put  in 
evidence,  and  the  identity  of  both  parties  and  property  was 
admitted. 

The  motion  to  non-suit  the  plaintiff  was  correctly  refused, 
for  she  had  adduced  testimony  requiring  the  decision  of  the 
jury  as  to  every  fact  necessary  for  her  recovery. 

The  only  other  exceptions  having  sufficient  substance  to 
call  for  special  mention,  are  those  to  the  charge  of  the  justice, 
and  his  refusal  to  charge,  which  present  the  question  whether 
a  mortgagor  of  chattels  who,  for  his  own  benefit,  and  with  the 
consent  of  the  mortgagee,  retains  the  possession  and  use  after 
condition  broken,  can  recover  in  trespass  the  full  value  of  the 
goods  against  a  stranger  who  seizes  and  converts  the  same. 

Under  these  circumstances,  the  mortgagee  is  said  to  be 
regarded  at  law  as  the  general  owner  of  the  property.  Hall 
V.  Snowhill,  2  Green  8  ;  Miller  ads.  Pancoast,  5  Dntcher 
250. 

The  mortgagor,  however,  has  a  special  property  in  the  goods, 
both  becanse  he  has  a  right  to  make  them  wholly  his  own,  by 
payment  of  the  debt,  and  because,  holding  them  for  his  own 
benefit,  he  is  answerable  to  the  mortgagee  for  them.  Bac. 
Ahr.,  "  Trespass/'  C,  19. 

The  principles  which  regulate  the  action  of  trespass  for  an 
injury  to  cliattels  so  owned,  are  stated  with  precision  by 
Sergeant  Sa\'er,  under  the  title  just  quoted,  {"  TresjMiss,"  C,  33, 
34,)  as  follows  :  "  It  is,  upon  the  whole,  clear  that  both  the 
pei'son  in  whom  the  general  property  is,  and  the  person  in 
whom  the  special  propert}'  is,  may  maintain  an  action  of  tres- 
pass for  the  taking  or  injury  of  a  personal  chattel  by  a  stranger, 
while  it  was  in  the  actual  possession  of  the  latter  ;  but  if  either 
of  these  pei'sous  have  recovered  in  such  action,  this  shall  oust 
the  other  of  his  right  of  action.  Otherwise  the  trespasser 
would  be  liable  to  make  a  second  satisfaction  for  the  same 
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iiijuiy."  These  principles  are  well  settled.  8edg.  on  Dam. 
506  ;  1  Add.  on  Torts,  ch.  7,  §  3,  ^f  524  ;  Browning  v.  Skill- 
man,  4  Zab.  351  ;  Outcalt  v.  Dnrling,  1  Dutcher  443 ; 
Adams  v.  O'Connor,  100  Moss.  515;  Faidkner  v.  Broicn,  13 
Wend.  63  ;    White  v.  Webb,  15  Con/i.  302. 

From  the  rule  that  a  recovery  by  one  of  such  owners  is  a 
legal  bar  to  an  action  by  the  other,  it  follows  that  either, 
suing,  must  recover  as  damages  all  that  both  are  entitled  to 
in  the  thing — that  is,  its  full  value. 

The  cases  which  the  defendant's  counsel  cites  to  the  con- 
trary, are  actions,  not  between  one  of  the  owners  and  a 
stranger,  but  between  the  several  owners,  in  which  the  dam- 
ages are  properly  limited  by  the  value  of  the  plaintiff's 
interest.  Brierly  v.  Kindall,  17  Q.  B.  937  ;  Goulet  v.  Asseler, 
22  N.  Y.  225 ;  Manning  v.  Monaghan,  28  N.  Y.  585. 

The  justice,  therefore,  rightly  charged  that  the  plaintiff 
might,  notwithstanding  the  mortgages,  recover  the  full  value 
of  the  goods  taken  from  her. 

There  is  no  injurious  error  upon  the  record,  and  the  judg- 
ment should  be  affirmed. 

For  ajirmanee — The  Chancelloe,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Scudder,  Van  Syckel,  Wood- 
hull,  Clement,  Dodd,  Green,  Lilly — 12. 

For  reversal — None. 
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JAMES  G.  IVINS  V.  HENRY  R.  ACKEESON. 

In  error  to  Supreme  Court.  For  opiniou  of  Supreme 
Court,  see  9  Vroom  220. 

Daleimple,  J.  The  opiuion  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  stated  in  the  opinion  of  the  Chief 
Justice. 

For  affirmance — Daleimple,  Dixon,  Knapp,  Reed, 
WooDHULL,  Clement,  Geeen,  Latheop,  Lilly — 9. 

For  reversal — None. 


STATE,  SMITH   AND  MINTURN,  PROSECUTORS,  v.  RIKER. 
In  error  to  Supreme  Court. 

Judgment  of  the  Supreme  Court  affirmed. 

For  affirmance — The  Chief  Justice,  Dalrijiple, 
Dixon,  Knapp,  Reed,  Woodhull,  Clement,  Green, 
Latheop,  Lilly,  Wales — 11. 

For  revei'sal — None. 
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ACCOUNT.  11 

1.  An  account  slated  is  presuniptivei 
evidence  only  of  the  balance  ad-l 
mitted  to  be  due,  and  may  be  cor- 
rected tor  fraud  or  mistake.  Van-\ 
derveer  v.  Statesir,  Adrn^r,  593 

2.  On  the  settlement  of  accounts,  the 
parties  may,  by  agreement,  limitj 
the  time  within  wJiich  claim  fort 
the  correction  of  mistakes  oi'omis-i 
sions  shall  be  made  :  and,  in  such 
case,  evidence  of  an  omitted  de- 
manil  may  be  excludeti,  unless 
proof  be  made  of  claim  for  its  al- 
lowance within  tiie  time  agreed 
upon  by  the  parties.  Jb. 


ACTION. 


such    claims    against    the   revived 
township.     Scaine  v.  Belleville,  526 

,  Where  an  owner  of  lands  assessed 
for  a  city  imi)rovement  has  paid 
the  amount  assessed,  and  the  as- 
sessment is  afterwards  set  aside  on 
certiorari,  lie  may,  after  such  rever- 
sal and  demand  made,  lecover  back 
tlic  amount  paid,  in  an  action  of 
ftssuiirp.'fit,  though  tlie  assessment 
Avas  voluntarilv  paid.  Cily  of  Eliza- 
beth V.  Hill.     '  ■    ■        555 


,  An  action  for  tlie  seduction  of  the 
daugiiter,  in  the  lifetime  of  the 
father,  may  be  maintained  by  his 
jiersonal  representative.  S'oice, 
Adm^x,  V.  Brown,  569 


An  action  will  lie  for  enticing 
away  a  servant  at  will,  wliere  a 
subsisting  service  is  interrupteil 
In-  tlie  act  of  the  defendant.       lb. 


1.  An  action  in  tort  will  not  lie 
against  a  per.son  who  takes  clay 
from    an    open    pit,    such    person 

being  in  posses.sion  of  the  premi-  See  Coisporatiox,  2 
ses   under    a   parol    agreement    to  "' 

purchase,  and  W'ith  whicli  agree- 
ment he  failed  to  comply.  Beattie 
V.  Co  an  oil  I/,  159 


2.  The  case  of  Freeman  v.  Headley,  4 
Vroom  523,  distinguished.  Ih. 

3.  A  second  mortgagee  of  realty  may 
maintain  an  action  on  tlie  case 
against  the  mortgagor,  or  his  as- 
signs, for  an  injury  to  the  security 
resulting  from  the  removal  of  lix- 
tures  or  otlier  waste  In-  the  defend-l 
ant.     ./(((•/.-.so/i  ads.  Tiirrell,  329 

4.  When  a  township  was,  Ijy  statute, 
converted  into  a  city,  and  debts 
accrued,  and  such  statute  was  then 
repealed,  making  no  provision  for 
the  payment  of  the  city  debts — 
held,  that  an   action  would   lie  for 

Vol.  X.  3 


Damages,  2. 
Executors   .vnd 

TORS,  1,  2,  3. 
Lunatic. 
Practice,,  1. 
Trespass 


Adminfstra- 


AGENCY. 

1.  Notice  to  the  agent  is  notice  to  the 
principal,  if  the  agent  comes  to  the 
knowledye  of  the  fact  while  he  is 
acting  for  the  principal,  in  the 
course  of  tlie  very  transaction 
which  becomes  tlie  subject  of  the 
suit.  Such  knowledge  of  the  agent 
is  imputed  to  tlie  principal  for  the 
benefit  of  an  innocent  third  party 
who  lias  dealt  with  the  agent  in 
good  faith.    Slonlni  v.  Ghamherlin. 
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'2.  The  law  will  not  iiupiite  turpitude[| 
to   a   principal,   by    cliaiging    liim 
with  constructive  notice,  when  he  ' 
had  no  acliial   knowledge,  tor  the 
benefit  of  one  who  sets  np  his  own  4, 
wrongful  act  in  his  defence.        lb. 

o.  An  agent  rented  premises  to  the 
defendant,  knowing  that  he  in- 
tended to  use  them  for  gan)ing 
purposes— /it'W,  that  the  principal, u 
who  had  no  actual  knowledge  of' 
such  intended  unlawful  use,  could 
disown  the  agent's  contract,  and 
recover,  on  a  quantum  valebat,  for 
the  use  of  her  premises.  /6.  | 


ALTEKATION. 

Under  ordinary  circumstances,  alter- 
ations appearing  on  the  face  of  a 
sealed  instrument  need  not  be  ex- 
plained in  order  to  render  such  2 
instrument  admissible  in  evidence. 
Hoey  V.  Jarnian,  523 


AMENDMENT. 

The  power  of  amendment  conferred 
by  the  one  hundred  and  tliirty- 
eighth  section  of  the  Practice  Act 
of  1874,  extends  to  the  Court  of 
Errors,  and  in  cases  where  no  in- 
jury has  been  done  to  the  party 
complaining,  by  or  tlirough  error 
of  mere  form,  it  is  incumbent  on 
this  court,  in  the  interest  of  justice,  1, 
to  exercise  the  power.  Amei-ican 
Life  Lis.  Co.  v.  Day,  89    . 

See  Mkchanics'  Lien. 


ATTACHMENT. 

1.  A  state  cannot  be  sued  in  its  own 
courts    without    its   consent,    and,  2. 
therefore,  money  in  the  hands  of 
the  state's  treasurer,  ilue  to  a  non-J 
resident  debtor,  cannot  be  attached  I 
at  the  suit  of  a  creditor.     Lodor  v. 
Baker,  Arnold  tt  Co.,  49 

3. 

2.  No  other  property  being  attached, 
the  writ  is  quashed.  Jb. 

3.  An  attachment  can  be  issued,  by^ 
force  of  the  statute,  against  one  of- 


several  joint  debtors,  when  all  of 
such  debtors  are  non-residents. 
Thayer  v.  Treat,  150 

In  such  proceeding,  if  the  defend- 
ant appears  and  pleads  the  non- 
joinder of  tile  omitted  parlies,  such 
plea  will  not  be  sustained  ;  but  the 
plaintifl  cannot  amend  and  join  the 
omitted  defendants  by  force  of  the 
thirty-seventh  section  of  the  Prac- 
tice Act.  Ih. 


BAILMENT. 

A  bailee,  converting  goods  on 
which  he  has  bestowed  labor  and 
acquired  a  lien,  may,  in  an  action 
of  trover  brought  by  the  owner,  set 
up  his  lien-claim  in  reduction  of 
damages.     Longstreet  v.  Ph'de,     63 

,  In  a  suit  brought  by  the  lienor  for 
iiis  work  and  labor,  against  the 
owner,  the  fact  that  the  owner  had 
recovered  judgment  for  the  con- 
version, raises  no  presumption  that 
the  lienor's  claim  was  adjudicated 
and  allowed  in  estimating  damages. 
It  must  be  further  shown,  that  the 
claim  was,  by  assent  of  him  enti- 
tled to  make  it,  presented  for  liti- 
gation, and  considered  in  the  cause. 

lb. 

BONDS. 

.  A  person  taking  a  bond  for  the 
future  good  conduct  of  an  agent 
already  in  his  employment,  must 
communicate  to  a  surety  his  knowl- 
edge of  the  past  criminal  miscon- 
duct of  such  agent  in  the  course  of 
such  past  employment,  in  order  to 
make  such  bond  binding.  Sooy 
ads.  Slate,  13'5 

The  mere  non-communication  of 
such  knowledge,  irrespective  of 
motive  or  design,  is  a  fraud  in  law. 
which  will  invalidate  the  obliga- 
tion, lb. 

Bonds  and  other  securities  issued 
by  municipal  corporations  under 
legislative  authority,  as  a  means  of 
raising  money  on  a  credit,  and 
designed  to  be  put  in  the  market, 
and  go  into  circulation    by  com- 
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mercial  usage,  have  obtained  the 
quality  and  attributes  of  commer- 
cial paper,  in  respect  of  their  trans- 
fer, among  which  is  immunity,  in 
the  hands  of  6onrt/?V?e  holders,  from|i9.  The  question  of  the  mere  legality 
defenses   to   which   they  would  be      of  such  a  corporate  act  is  peculiarly 


to  the  bonds,  as  well  as  the  validity 
of  the  resolutions,  be  directly  as- 
sailed. /5. 


subject  in  the  hands  of  the  original 
parties.  Knnpp  v.  Mayor,  &c.,  qf\ 
Hoboken,  394 

4.  But  ordinary  corporation  orders, 
warrants,  and  certificates  of  indebt- 
edness, which  are  merely  evidences! 
of  indebtedness  or  obligations  to! 


one   for  a  court  of  law,  not  for  a 
court  of  equity.  lb. 

See  Principai,  and  Surety. 


BAIL. 


pay,  are  not  within  this  principle.!;,    t  .•  i    .,  ,       ,    . 

If  "negotiable    in    form,    they    arell^"  ^"  '''"  ^^^tion  on   a  bail-bond,  in  a 


negotiable  in  character,  so  far  as 
to  enable  the  holder  to  sue  in  his 
own  name,  but  they  are  not  com-' 
mercial  or  negotiable  paper  in  the! 
hands  of  holders,  so  as  to  exclude! 
inquiry  into  the  legality  of  their 

issue,  or  preclude  defences  thereto.  „  ,,,,         .    ,  ^  ,      i  ,     ,    . 

j^    2.  VV here  judgment  by  default  IS  en- 
tered in  sucii  court,  on  a  bail-bond 


court  where  the  original  action 
not  pending,  after  judgment  by  de- 
fault, it  is  too  late  to  object  to  the 
jurisdiction  ;  it  will  be  intended 
that  there  were  special  circum- 
stances.    Simmons  ads.  Kelly,    438 


.A  resolution  of  a  board  of  chosen 
freeholders  directing  the  issue  of! 
county  bonds,  in  excess  of  the  ap- 
propriation and  limit  of  expendi- 
ture as  tixed  by  law,  is  rendered 
illegal  by  the  supplement  to  the 
Crimes  Act,  approved  February 
7th,  1876.  Pamph.  Laws,  p.  16.i 
Siecller  v.  Chosen  Freeholders  ofi 
Hudson,  6221 

.  If  the  resolution  for  the  issue  of 
the  bonds  is  one  of  several  resolu- 
tions passed  together,  providing 
for  the  purchase  of  lands  for  which 
the  bonds  are  the  price,  all  theij 
resolutions  are  tainted  by  the  iHe-ji 
gality,  and  will  be  set  aside.       lb. 


given  in  an  action  upon  contract 
for  an  uncertain  sum,  not  a  mere 
matter  of  calculation  or  readily  as- 
certained, a  writ  of  inquiry  must 
be  issued  to  assess  damages.  An 
assessment  by  the  clerk  of  the 
court,  for  the  amount  of  the  judge's 
order  for  bail,  will   be  set  aside. 

lb. 

3.  Judgment  must  be  entered  for  the 
penalty  of  the  bond,  Avith  assess- 
ment to  determine  the  debt  or 
damages  to  be  collected  b}-  execu- 
tion. The  measure  of  this  debt  or 
damages  against  the  bail  is  the 
amount  recoverable  in  the  original 
action,  costs  of  suit  not  exceeding 
the  penalty  of  the  bond.  lb. 


.  The  fact  that  the  deed  for  the  lands 
has  been  delivered,  and  the  bonds 
have   been   issued  to    the  vendor, 
will  not  prevent  the  reversal  of  the  i 
resolutions,   where  the  tax-payers|  ■'^ 
who  prosecute  liave  been  guilty  of 
no  laches  in  bringing  their   suit, 
and  the  lands  appear  to  be  undis- 
turbed, and   the  bonds  to  be  non-  i 
negotiable,  and  to  show  upon  their! 
face  under  what  resolutions  theyj 
were  executed.  Ib.l 


BREACH  OF  PROMISE. 

promise  of  a  married  man  to 
marry  when  a  divorce  should  be 
decreed  between  himself  and  his 
wife,  in  a  suit  then  pending,  is  con- 
trary to  public  policy,  and  void. 
Noice  V.  Brovm,  133 


CERTIORARI. 


8.  It  is  not  necessary  that  the  vendor 

should  be  brought  in  as  a  defend-lil.  Where  a  per.son  Is  in  possession 
ant  to  the  certiorari,  unless  his  title''     of  an  office,  and  the  common  coun- 
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til  unlawfully  elects  his  successor, [!5. 
and  thereby  threatens  to  disturb 
him  in  the  enjoyment  of  his  term,' 
certiorari  is  the  appropriate  reme- 
dy to  review  sucli  action.  The 
object  of  prosecuting  a  quo  war- 
ranto is  to  have  one  in  possession 
adjudged  guilty  of  usurpation.! 
The  relator  in  this  case  sues  forj 
no  such  end  ;  his  only  purpose  is^ 
to  remove  from  his  way  a  pro-! 
ceeding  which  he  apprehends  may; 
be  used  unlawfully  to  eject  him. 
Bradshaw  v.  City  Covncil  of  Cam-, 
den,  417. 

2.  Where  a  writ  of  certiorari  is  prose- 
cuted in  aid  of  an  ejectment  suit,  ^' 
the  present  owner  should  be  made 
a  party  to  it,  otherwise  he  cannot 
be  bound  by  the  adjudication. 
Fleischaucr  v.  'J'ovuship  of  '  West 
Hohoken,  '       421 

3.  Where  an  act  provided  that  no 
certiorari  to  remove  an  assessment 
should  be  allowed  after  thirty 
days  have  elapsed  from  the  con- 
firmation of  the  assessment,  the 
limitation  will  not  begin  to  run  if 
the  confirmation  has  no  legal  ex- 
istence for  the  want  of  notice  of 
filing  of  the  report,  and  of  the  con- 
vening of  the  township  to  consider' 
objections  touching  the  assessment. 
State,  Evans,  pros.,  v.  yorth  Bergen, 

456 


4.  A  certiorari  recited  the  desire  of  the 
Supreme  Court  to  be  certified    as 
to   the  employment    of  the    indi- 
vidual defendant  by  the  corporate 
defendant,  and  as  to  the  bills  of  1 
the  former  for  services  under  that 
employment,  and  of  the  proceed- 
ings of  the  latter  in    reference  to 
such  bills,  but  the  writ  expressly 
commanded  only  tlie  certification  of  ] 
the  bills  and  proceedings  relating  3. 
thereto.     The  return  contained  the  | 
resolution  of  employment,  and  the 
reasons  filed  denied    the  right  to  |4. 
pay  the  bills,  because  of  want  of  j 
power   in  the  corporation  to  era- j 
ploy    the     individual     defendant.;  5. 
Held,  that  the  legality  of  the  em- 
ployment was  involved  in  the  issue 
before   the   court.     State,    Hoxsey,  6. 
pros.,  V.  City  of  Paterson,  489 


The  rule  that  a  certiorari  will  not 
be  allowed  before  a  final  decision 
is  reached  in  the  inferior  tribunal, 
is  confined  to  cases  where  the  of- 
fice of  the  writ  is  in  the  nature  of 
that  of  a  writ  of  error ;  it  is  not 
applicable  to  tiie  writ  when  de- 
signed for  the  review  of  municipal 
proceedings,  in  which  cases  the 
time  for  its  allowance  is  discre- 
tionary ;  and  where  discretion  was 
rightly  exercised  in  allowing  the 
writ,  a  dismissal,  on  the  ground 
that  the  writ  was  improperly  al- 
lowed, will  be  reversed  on  error. 
,Ib. 

AVhere  such  dismissal  is  ordered 
on  final  hearing,  the  Court  of  Er- 
rors will  not  merely  reverse  the 
judgment  below,  but  will  render 
such  judgment  of  aflirmance  or 
reversal  of  the  proceedings  brought 
up  by  the  certiorari,  as  the  Su- 
preme Court  should  have  given 
upon  the  merits.  Jb. 

.  The  approval  of  a  claim  against 
the  city  of  Paterson,  by  the  depart- 
ment of  fiuance,  under  the  city 
cliarter,  {Pampli.  Laws,  1871,  p. 
808,  ^  34,)  is  reviewable  by  cer- 
tiorari, lb. 

See  CoNSTiTUTiox,  1,  2,  3,  4. 
Justices'  Courts,  1-3. 
Municipal  Corporation. 
City  of  Paterson,  1. 
Officers,  1. 


CASES  AFFIRMED. 

American  Popular  Life  Ins.  Co.  r. 
Day.     From  vSupreme  Court,      89 

Coykendall   v.   Robinson.      From 
Hudson  Circuit,  99 

Taylor    v.   Webster.      From    Su- 
preme Court,  102 

McAndrews  v.  Tippett.     From  Su- 
preme Court,  105 

Allaire  v.  Allaire.    From  Supreme 
Court,  113 

Noice  V.  Brown.     From  Supreme 
Court.     9  Vroom  228,  133 
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7.  Looker  v.   Peckwell.      From    Su-I  5. 
preme  Court.     9  Vroom  253,     134 

S.  Wheeler  v.  Essex  Piib.  Road  Board. 
From  Essex  Circuit,  291 

<).  Del.,   Lack.  &   W.  R.   R.   Co.   v. 
Salmon.     From    Supreme    Court,  1. 

299 

10.  Salter  v.  Jonas.     From  Supreme!! 
Court,  469il 


Kane  v.  Hibernia  Insurance  Com- 
pany. From  Supreme  Court.  9 
Vroom  441,  697 


11.  Dorman  v.  Wilson.     From  Union 
Circuit,  474 

12.  Haight  v.  Love.     From  Supreme 
Court.     10  Vroom  14,  476 

13.  Hibernia  Fire  Ins.  Co.  v.  Meyer. 
From  Essex  Circuit,  482 

14.  Northampton  M.  L.  S.  Ins.  Co.  v. 
Stewart.      From    Supreme    Court. 

9  Vroom  436,  486 

15.  Borough     of    Chambersburg     v. 
Manko.      From    Supreme    Court, 

496 

16.  State,  Hoey,  pros.,  v.  Lewis,  Col- 
lector, &c.     From  Supreme  Court. 

10  Vroom  75,  501 

17.  Luse   V.  Jones.     From    Supreme 
Court,  707 

18.  Ivins   V.    Ackerson.       From    Su- 
preme Court.     9  Vroom  220,     714 

19.  State,  Smith  and  Minturn,  pros., 
V.  Richer.     From  Supreme  Court, 

714 


CASES  REVERSED. 


CHOSEN  FREEHOLDERS. 

A  member  of  the  board  of  cho.sen 
freeholders  is  a  county  officer, 
within  the  meaning  of  Section  150 
of  the  Crimes  Act,  and,  as  such 
officer,  is  subjected  to  its  penalties 
for  violation  of  its  provisions. 
State  V.  Crowley,  264 

.  The  term  of  office  of  chosen  free- 
holders commences  on  the  second 
Wednesday  of  May,  and  ends 
on  tlie  corresponding  day  in 
the  succeeding  year  The  com- 
mencement of  the  fiscal  year  of 
the  board  of  chosen  freeholders  of 
Hudson  county  was  changed,  bv 
the  act  of  1874,  p.  202,  from  the 
1st  day  of  May  to  the  Isi  day  of 
December  in  each  year,  and,  by 
the  same  act,  the  amount  to  be 
raised  for  county  purposes  must  be 
fixed  at  a  meeting  of  the  board 
held  prior  to  .July  15th  in  any 
year.  It  was  the  duty  of  the  board 
of  freeholders  who  came  into  office 
on  the  second  AVednesday  of  May, 
1876,  to  make,  prior  to  July  15th, 
1876,  ilie  appropriations  necessary 
for  the  fiscal  vear  from  December 
1st,  1876,  to  "December  1st,  1877. 
After  the  15th  day  ol  July,  1876, 
they  had  no  authority'  to  make  an 
additional  appropriation,  save  only 
for  the  purpose  in  Section  5  of  the 
act  of  1874  specified  ;  nor  had  they 
any  power  to  make  an  appropria- 
tion for  the  fiscal  year  from  De- 
cember 1st,  1877,  to  December  1st, 
1878.     State  v.  Hahted,  402 


1.  McAndrews 
preme  Court, 


"2.  Hutton  V.  City  of  Camden. 
Camden  Circuit, 


Lum    V.   McCarty, 
Circuit, 


Burns  From  Su-I^- Under  the  act  of  Februarv  7th, 
1876,  {Lnu-s,  1876,  p.  16,) 'mem- 
bers of  the  said  board  of  free- 
holders are  indictable  for  passing, 
December  14th,  1876,  a  resolution 
to  purchase  property,  and  for  issu- 
ing, in  payment  therefor,  bonds  to 
the  amount  of  $225,000,  payable 
out  of  the  amount  appropriated 
for  the  fiscal  year  from  December 
1st,  1877,  to  December  1st,  1878, 
no  appropriation  having  been 
made  for  that  year,  and  no  power 


From 


117 

From 
122 

Morris 

287' 


4.  State,    Hoxsey,   pros.,   v.   City   of 
Paterson.     From  Supreme  Court. l 

10  Vroom  72,  489'! 
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existing   in  the   members  of  said 
board  to  make  sucli  appropriation. 

lb. 

See  Crimes,  1,  2,  3,  4. 


CONSPIEACY. 

See  Crimes,  5.  j 

i 

CONSTITUTION. 

1.  When  an  inferior  tril)unal  fails  to 
pursue  the  provisions  of  a  legisla- 
tive grant,  and  to  keep  witiiin  it,  the 
right  of  this  court  to  review  the' 
erroneous  proceedings  attaches,' 
and  it  is  beyond  the  power  of  the 
law-maker  lo  arrest  tiie  employ- 
ment of  the  appropriate  writ'  for| 
that,  purpose.  A  legislaiive  act) 
prohibiting  a  writ  of  certiorari  in 
such  case,  is  unconstitutional  and 
void.  IVaphagen  v.  Tov:nship  of. 
West  Hoboken,  232 

2.  A  reasonable  time  nuiy  be  limited 
within  which  the  writ,  in  such 
case,  shall  be  sued  out.  /6.[ 

3.  Quere.  Whether  it  is  within  the, 
range  of  judicial  inquiry  to  deter-| 
mine  what  is  a  reasonable  time? 

lb. 

4.  Where  the  provision  of  the  law 
imder  which  an  assessment  is 
made,  is  unconstitutional,  the  right 
of  the  legislature  to  limit  a  time 
witiiin  which  a  certiorari  shall 
issue  to  review  it,  dotibted.         lb. 

5.  Paragraph  I'i  of  the  amendments 
of  1875  to  the  constitution  of  this 
state,  viz.,  "Property  shall  l)e 
assessed  for  taxes  under  general 
laws,  and  by  uniform  rules,  accord- 
ing to  its  true  value,"  executed 
itself.  It  lequired  no  legislation 
to  enforce  it,  and  went  into  effect 
immediately  on  the  adoption  of| 
the  amendments,  and  operated  as' 
an  abrogation  of  all  special  lawsj 
for  assessing  properly  ibr  taxes.' 
In  the  assessment  of  taxes  there- 
after, property  was  recpiired  to  be 
assessed  imder  the  general  tax  law 
then  in  force,  which  in  all  respects 


conformed  to  the  constitutional 
requirement  as  to  the  valuation  of 
property  for  the  jiurposes  of  taxa- 
tion. State,  North  M\ml  Natl  Bank, 
pros.,  v.  Nermrk,  380 

6.  A  statute,  to  l)e  constitutional,  must 
embrace  but  one  object;  but  the 
comprehension  of  the  mere  inci- 
dents of  such  olyect  does  not  in- 
fringe this  requirement.  Hader  v. 
Township  of  Union,  509 

7.  A  statute  whicii  is  entitled  as 
relating  to  "  streets,"  cannot  em- 
brace a  power  to  lay  out  parks, 
but  such  power  being  severable 
from  the  body  of  the  act,  will  not 
vitiate  the  entire  law,  but  is  itself 
to  be  discarded.  lb. 

8.  A  statute  was  entitled  "An  act  in 
relation  to  streets  in  Union  town- 
ship, in  Union  county,"  its  object 
being  to  incorporate  commission- 
ers to  lay  out  and  take  charge  of 
the  streets  of  a  certain  district; 
held,  that  such  statute  was  uncon- 
stitutional, as  it  did  not  express  its 
object  in  its  title.  lb. 

9.  In  this  state,  the  legislature  cannot 
destroy  either  tiie  contract  or  the 
remedv  of  the  creditor.     Scaine  v. 

.     Belleville,  52C>. 

ilO.  In  furtiierance  of  the  constitu- 
tional i)rovision,  the  court  will 
strongly  incline  to  giving  an  ade- 
quate remedy  to  the  creditor.     Jb. 

111.  While  the  burthen  of  a  particular 
tax  may  be  placed  exclusively  upon 
any  political  district  to  whose  bene- 
fit such  tax  is  to  enure,  the  legisla- 

I  tare  has  no  power  thus  to  impose 
il  upon  any  territory  narrower  in 
bounds  than  the  political  district 
of  which  it  is  a  part,  without  having 
regard  to  the  special  benetils  which 

1  may  accrue  to  those  upon  whom 
it  is  made  lo  fall.     State,  Baldwin, 

i     v.  Fidler,  576 

12.  The  act  of  1875,  {Pamph.  Laivs,  p. 
I  621,)  for  the  condemnation  of  lands 
I  for  the  construction  of  a  sewer, 
I  provided  the  following  method  of 
'  compensation  to  the  owner  of  con- 
demned lands :  The  commissioners 
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appointed  to  make  the  award  were  ! 
empowered  to  issue  improvement 
certificates,  in  tiieir  own  names,  in 
payment  of  the  award,  payable  at 
such  times  as  they  might  therein 
designate,  not  exceeding  two  years. 
Held,  that  the  act  did  not  provide 
a  constitutional  method  of  securing 
compensation  to  the  land-owner. 
Butler  V.  Sewer  Commissioners,  665  1. 

13.  There  is  no  power  in  the  legisla- 
ture to  provide  for  the  payment  of 
the  award  in  anything  but  money, 
nor  to  postpone  the  right  of  the 
landowner  to  receive  the  same 
after  the  award  becomes  a  finality. 

lb:  2. 

CONTRACT. 

1.  The  fact  that  services  have  been 
rendered  to  a  municipal  corpora- 
tion, under  a  contract  with  it  which 
it  had  no  power  to  make,  will  give 
no  legal  right  tocompensation  from 
it,  and,  therefore,  furnishes  no 
ground  for  refusing  or  dismissing 
a  writ  of  certiorari,  designed  to  test 
tlie  legality  of  tiie  contract.  State, 
Ho.rsei/,  pros.,  v.  City  of  Palerson, 

490 


the  conveyance,  and  an  action  for 
use  and  occupation  will  lie.  Nes- 
tal  V.  Scfimid,  686 

See  Sale,  2. 


2.  If  a  written  contrart  is  expressed 
in  such  terms  tiiat  its  meaning  and 
intention  cannot  be  ascertained  to 
a  reasonable  degree  of  certainty,  it 
is  so  far  inoperative  and  void,  jl 
Culver  v.  Culcer,  574 

3.  The  court,  in  thiscase,  being  unalile 
to  interpret  the  writing  with  satis- 
factory certainty,  it  was  jiioperly 
submitted  to  the  jury  as  a  circnm- 
stance  in  tlie  case,  in  connection 
with  the  other  facts  disclosed  at  liie 
trial.  Ih. 

4.  S.  contracted  with  N.,  in  writing, 
to  sell  a  house  and  lot,  tiie  deed  to 
be  executed  at  a  future  time.  S. 
made  another  oral  ngreenient  with 
X.,  that  N.  slK)nld  have  [to^session 
of  tlie  premises  until  ihe  delivery 
of  the  conveyance,  paying  tberefur 
t^70,  and  N.  took  possession.  Beld 
— that  the  contracts  are  distinct ; 
that  tlie  relation  of  landlord  and 
tenant  existe<i  between  S.  and  N. 
up  to  the  time  of  the  delivery  of 


CONVEYANCE. 

I 

A  conveyance  under  seal,  executed 
by  the  grantor,  passes  title  to  lands 
as  between  liim  and  his  grantee, 
although  neither  attested  by  a 
subscribing  witness,  nor  acknowl- 
edged. Slate,  Van  Solinc/ev ,  pi-os., 
V.  Toil))  nf  Harrison,  51 

.  When,  in  a  conveyance  of  land, 
the  premises  are  described  as  be- 
ginning at  a  point  on  the  side  of  a 
street,  and  as  running  thence  along 
such  side,  the  street,  to  its  centre, 
will  be  held,  by  legal  presumption, 
to  be  embraced.     Salter  v.  Jonas, 

469 

,  Under  ordinary  conditions,  noth- 
ing short  of  express  words  of  ex- 
clusion will  prevent  the  street  in 
front  of  the  premises  conveyed 
from  passing.  lb. 

See  Covenant. 


CORPORATIONS. 

The  power  to  declare  a  forfeiture 
of  the  franchises  of  a  corporation 
forthenon-fulfilment  of  obligations 
prescribed  in  its  charter,  is  exclu- 
sively in  the  state,  by  i)roceedings 
directly  for  that  purpose.  A  for- 
feiture cannot  be  taken  advantage 
of  or  enforced  collaterally  or  inci- 
dentally, or  in  any  other  mode 
tlian  by  a  direct  proc'eeding.  New 
.Ji^rxr]!  Soiit/iern  R.  R  Co.  v.  Long 
Branch  Commissioners,  28 

.  A  jtublic  corporation  cannot  be 
sued  for  the  damages  resulting 
from  an  act  which  is  nJtra  vires. 
Wheeler  v.  Essex  Road  Board,  291 

By  force  of  the  constitiuion  of 
this  state,  a  public  corporation, 
exercising  lawfully  the  state's 
right  of  eminent  domain,  is  not 
reiiuireil,    miles';    the    legislature 
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has  so  ordered,  to  pay  for  the  land'IS.  A  covenant  that  confers  an  iranie- 
taken,  before  taking  possession  of  |  diate,  permanent,  and  beneficial 
it ;  contra,  when  so  taken  Ity  a  effect  on  the  nse  to  whicli  real 
private  corporation.  lb.       estate  is  designed   to  be   applied, 

i;     will  run  with  the  title.  lb. 


COSTS. 

1.  Where  a  plaintiff"  in  certiorari  to 
the  justice's  court  is  allowed  costs,  '■ 
by  the  order  of  the  court,  such 
costs  become  an  incident  to  the 
judgment,  and  may  be  enforced  by 
execution;  an  attachment  will  not 
be  allowed.     Bitter  v.  Kunkle,  (518 

2.  Where  tiiere  is  an  order  or  rule  to 
pay  costs  or  money,  wiiich  cannot 
be  enforced  by  execution,  a  writ  of 
attachment  may  issue;  but  where  ^ 
costs  are  allowed  by  an  order  of 
the  court,  as  an  incident  to  a  com- 
mon law  judgment,  the  ordinary 
process  of  execution  must  be  useil 
for  collection.  Ih. 

See  Set-Off,  4. 


COUNTY  CLERKS. 

County  clerks  are  not  entitled  to 
demand  fees  for  searciies  not  made 
by  themselves  or  their  assistants, 
of  the  records  of  deeds,  mortgages, 
judgiueuts,  &c.,  in  their  offices. 
Lhvi  v.  Met 'aril/.  287 


CRIMES. 

The  county,  as  the  possessor  and 
owner  of  money  and  property,  and 
tiie  board  of  ciiosen  freeholders  of 
the  county  are  not  different,  but 
identical;  and  when  the  Crimes 
.4ct  speaks  of  money  and  property 
of  a  county,  it  describes  that  money 
and  property  under  the  control  of 
such  board  as  trustees  of  the  county. 
Stale  v.  Crowley,  264 

.  An  indictment  wiiich  states  that 
the  defendant  was  an  officer  of  the 
county  of  B.,  that  is  to  say,  a 
chosen  freeholder  tor  the  lownsliij) 
of  W. ;  that  he,  while  he  continued 
such  officer,  wilfully  and  unl.iw- 
fully  did  obtain  from  said  board  of 
ciiosen  freeholders,  that  is  to  say, 
from  thecounty of B., a  ceit;iin  sum 
of  money  not  lawfully  au<l  justly 
due  him  at  the  time  of  obtaining 
the  same,  sufficiently  describes  the 
offence  against  the  statute :  it  is 
not  necessary  to  state  the  means 
and  methods  of  obtaining  such 
money  ;  nor  is  such  statement 
necessary  for  the  just  protection  of 
the  defendant.  lb. 


2.Flemmi)i(/v.  Clerkof  Huihoa  Coun-  3.  The  wrong  wliicli  is  prohibited  by 
tij,  1  Vrdom  280,  overruled.         lb.       t''<i  statute,  is  obtaining  money  not 

due  and  owing  ;  the  means  where- 
by a  wiong-doer  gets  it,  is  in  no 
way  material  as  an  element  in  the 
statiitorv  misdemeanor.  lb. 


(  OVKN.\NT. 


1.  Although  a  deed  is  inter  partt:<,  a 
covenant  therein  made  with  a  third 
person  may  be  enforced  i)y  such 
third  person  by  suit,  if  it  clearly 
appears  by  the  instrument,  that  it 
was  ihe  intention  to  confer  such 
right.  National  Bank  at  Jhver  v. 
Se<i,(r,  173 

2.  The  mere  presence,  in  such  deed, 
of  a  covenant  with  a  third  person, 
will  not,  as  has  been  held  by  many 
cases,  be  evincive,  by  its  own  force, 
of  such  intention.  IbJ 


,An  indictment  charging  the  ob- 
taining of  money  from  the  board 
of  chosen  freeholders  by  certain 
false  pretenses  made  to  the  county 
collectoi-,  is  sufficient;  it  is  not 
necessary  that  the  pretenses  be 
made  to  the  person  from  whom 
the  money  was  obtained  —  the 
money  of  the  principal  being  had 
by  means  of  false  pretenses  made 
to  the  agent.  lb. 

5.  A  combination  between  one  mem- 
ber of  a  partnersiiip  and   a   tliird 
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person,  to  issue  and  put  in  circula-j  terms   a   crime,    it    is    indictable, 

tion  the  notes   of  the  firm,  drawn j  State  v.  Startup,                            423 
by  such  partner  for  tlie  purpose  of 

paying-    liis    individual    debts,  the  11.  The    violation    of    a    prescribed 

intention  of  tiie  combination  being  public  duty  bv  a  ministerial  officer, 

fraudulent,   is  an    indictal)le   con- 1  is  indictable,"\vithout  being  made 

spiracy.     Stale  v.  Cole,                324  ^  so  in  terms  by  statute.         "       //>. 

6.  The  intent  to  defraud  is  a  material!  12.  In  the  absence  of  express  words 
element  in  the  crime  ot^utteringj  in  the  statute,  making  the  act 
forged  paper, 


Slate 


Redslrake, 

3651: 


criminal,  the  indictment  must 
charge  that  the  ofFence  was  com- 
mitted with  an  evil  intent,  or  wil- 
fully. 76. 


7.  The  placing  by  tlie  holder  of  notes 
with    forget!    endorsements  in  the 

bank  where  thev  are  pavable,  with   ,o  rrr       ■     ^^  .       ,, 

direction    to   th'e   bank  "officers  to  ^^^  Tl'e  indictment  should   negative 


present  for  payment  and  give 
notice  of  protest,  followed  by 
actual  presentment  and  notice,  will; 
not  support  a  conviction  for  utter-! 
ing  with  intent  to  defraud,  if  iti 
appears  that  tlie  holder  knew,  at 
the  time,  that  both  maker  and 
endorser  had  knowledge  of  the 
existence  and  forged  character  of; 
the  paper.  lb: 

8.  Where  a  statute  specifically  defines! 
what  acts  shall  constituie  a  misde- 
meanor, it  is  sufficient  in  the  in- 
dictment to  bring  the  defendMut 
within  the  statutory  descripiion!' 
of  the  crime.  The  distinction  is| 
between  ca.ses  where  a  legislative 
act  forbids  a  ministerial  officer  to 
do  an  act  which,  by  reason  of  such 
prohibition,  becomes  indictable  at 
common  law,  and  cases  where  the 
statute  declares  what  shall  be  in- 
dictable. In  the  former  case,  under 
the  common  law,  allegation  of  cor- 
rupt intent  or  guilty  knowledge  is 
essential  in  the  indictment;  in  the 
latter,  it  is  otherwise.  Stale  v. I 
Hahted,  402i 


provisos  in  the  statute,  wliich  con- 
stitute exceptions  to  the  duty  im- 
posed. '    lh_ 

14.  Where  nn  indictment  charges  a 
crime,  made  such  by  slatute,"it  is 
sufficient  to  charge  it  in  the  words 
of  the  sialiite,  wiihout  a  particular 
statement  of  facts  and  circum- 
stances, when  the  ofl^ence  is  there- 
by described  without  ambiguity 
and  uncertainty,  or  there  may  be 
such  a  statement  of  facts  as  will 
bring  the  accused  within  its  opera- 
tion, lb. 

15.  If  either  count  in  an  indictment 
be  good,  it  will   not   be   quashed. 

Ih. 

16.  A  clear  legal  intent,  by  a  repeal 
of  the  act  imijosing  a  penalty  or 
constituting  a  crime,  or  some  other 
expressed  purpose,  is  necessary  to 
annul  a  penalty  or  condone  a 
crime.  lb. 

17.  Constructive  repeal  and  discharge 
in  such  case?)  are  forbidden  by 
Rev.,  p.  832,  §  4,  title  "  Statutes,'' 
except  in  mere  matters  of  practice 
or  modes  of  procedure.  Ih. 


9.  Ignorance  of  the  law  is  no  excuse 

for   crime.     The    case   of  Slate  v. 

€'«««-,  7  Froom  125,  distinguished.  ,o   J.       .    ,.  ^         ^.        ,,  , 

r,     18.  li  an  indictment  round  by  a  grand 

jury  fail  to  set  out  anv  crime,  the 

10.  Section  159  of  the  charter  of  Jer- 
.sey  City,  (Laws,  1871,  p.  1160,) 
forljids  any  board  or  department 
of  the  city  government  to  make  a 
contract  for  work  or  materials, 
without  i)revious  advertisement  for 
proposals,  with  certain  exception.-. 

Held,    that    although    the   seclionjjl9. "Auction  pools,"  "French  pools," 
does  not   make   the  breach  of  its'!     and    "combination    pools."    upon 


court  cannot  so  amend  it  as  to 
charge  the  crime  which  it  is  sup- 
po.sed  they  intended.  Sections  43 
and  53,  Criminal  Procedure  Act, 
authorizing  amendments,  consid- 
ered. Ih. 
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l)or?e-races,  are  lotterief:,  within 
the  Crimes  Act.  Bev.,  U  51,  52. 
Stole  V.  Loirll,  458 

20.  A  place  of  public  resort,  kept  for 
tlie  sale  of  pools  upon  horse-races, 
is  a  disorderlv  house.  Stale  v. 
Lovell,  '  463 

21.  Betting  and  iiolding  slakes  upon 
hor.se-races,  to  he  run  oulside  of 
tliis  state,  are  misdemeanors  witii- 
in  the  Crimes  Act,  {Bev.,  ?.^  56, 
57,)  and  a  place  of  public  resort, 
kept  for  the  carrying  on  of  such 
practices,    is   a    disorderly    house. 

lb. 

22.  A  woman  who  v()luntaril_v  takes 
a  potion  administered  to  lier  for 
the  purpose  of  causing  an  abor- 
tion, is  not  an  accomplice  in  tlie 
crime  of  the  j)erson  a<lministering 
it,  the  law  making  it  no  crime  in 
her  to  take  the  potion.  Stale  v. 
ffyer,  598 

2:').  Although  the  practice  of  courts 
is  to  advise  juries  not  to  convict  a 
defendant  on  the  uncorroborated 
testimony  of  an  accomplice,  yet  a 
conviction  founded  on  such  evi- 
dence is  strictly  legal.  Jh. 

24.  A  resolution  of  a  board  of  chosen 
freeholders,  directing  the  issue  of 
county  bonds,  in  excess  of  the 
ai)proi)riatioti  and  limit  of  expendi- 
ture as  fixed  by  law,  is  rendered 
illegal  by  the  siip])lement  to  the 
Crimes  Act,  ap|iroved  February 
7th,  1876.  Pdiitph.  Laws,  p.  116. 
Seidler  v.  ('koxen  Freeholder.^  of 
Hudson,  632 


DAMAGES. 

l.By  agreement  under  .seal,  T. 
agreed,  among  other  things,  to 
sink  shaft  No.  4,  (m  the  Morris 
and  Essex  tunnel,  Sec,  to  drive  the 
headings,  and  tininel  from  the 
shaft  to  points  where  the  headings 
should  meet  the  headings  driven 
from  the  other  shafts,  and  to  place 
all  materials  taken  out  of  the  shaft 
into  cars  at  the  mouth.  M.,  the 
contractor  with  the  railroad  com-j 
pany    in    the   construction    of  thel 


tunnel,  agreed  to  furnish  as  many 
cars  as  he  could  conveniently  sup- 
ply, and  the  track  for  the  same, 
for  removing  materials  from  month 
of  shaft — S4  per  cubic  yard  to  be 
paid  for  the  sinking  of  the  shaft, 
and  86  per  cubic  yard  for  tlie 
headings  and  tunnel.  It  was  fur- 
ther agreed  between  said  parties, 
that  if  T.  did  not  drive  the  work 
to  the  satisfaction  of  the  chief  en- 
gineer, M.  should  have  the  right 
to  enter  upon  and  take  possession 
of  the  works,  and  put  on  as  many 
men  as  would  insure  the  comple- 
tion of  the  work. 

M.,  having  received  notice  from 
the  chief  engineer  that  the  work 
was  not  diiven  to  his  satisfaction, 
forthwith  nolitied  T.  of  his  inten- 
tion to  enter,  <S:c.,  and  did,  shortly 
afterwards,  enter  and  take  posses- 
sion of  the  work,  and  completed  it, 
without  the  consent  and  against 
the  will  of  T.,  who  thereupon 
brought  this  action. 
Evidence  having  been  produced 
at  the  trial  tending  to  prove  bad 
faith  on  the  part  of  M..  the  court 
charged  the  jury,  that  if  the  de- 
fendant, by  unreasonably  with- 
holding cars  from  the  plaintitl', 
caused  the  delay,  or  designedly 
embarrassed  the  plaintiff"  in  his 
work,  and  procured  the  notice  to 
be  given  merely  to  get  possession. 
&.C.,  and  did  so  get  possession,  and 
get  the  plaintiff  out  of  his  emj^oy- 
ment,  then  the  plaintiff'  should  re- 
cover :  that  the  clause  as  to  fur- 
nishing cars  did  not  mean  that  ^I. 
should  furnish  only  such  as  might 
suit  hi.s  whim,  but  as  many  as  he 
could  witiiout  inconvenience  to 
himself,  in  meeting  the  reasonable 
demands  of  the  work  as  a  whole  : 
and  that  the  plaintiff',  if  entitled 
to  recover  at  all,  was  entitlfd  to 
recover,  as  damages,  all  the  profit 
that  would  have  resulted  to  liini 
from  the  work  if  lie  had  been  per- 
mitted to  perform  it  according  to 
the  contract.     Held — 

1.  That  there  was  no  error  in  the 
charge. 

2.  That,  although  at  common  law 
and  in  this  state,  before  the  act  of 
March  17th,  1855,  an  objection  to 
the  form  of  action  might  have 
been  fatal,  it  was  rightly  held  by 
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tlie  court  below  that  tlie  error  wasl' 

amendable. 

3.  That  damages  arising  after  suit 

brought    niiglit    properly   be     al-d 

lowed  bv  the  jurs'.     Mc Andrews  v.jl 

Tippetl,'  '  105'! 

2.  A  road  board,  having  the  power, 
widened  a  pnblic  avenue,  and  in 
so  doing,  embraced  the  mill-dam 
of  the  plaintiff';  took  down  such 
dam,  and  in  lieu  of  it,  built  another! 
dam  outside  of  the  area  of  the 
highway  and  on  land  owned  by  a| 
third  party :  such  dam  so  con- 
structed, having"  given  way,  tlie; 
plaintiff  was  deprived,  for  some 
time,  of  the  use  of  the  water  in  hist 
pond — held,  that  an  action  for! 
such  damage  would  not  lie,  as  the 
building  of  the  substituted  dam; 
was  ultra  vires.  Wheeler  v.  J^ssex 
Moad  Board,  201 1 

3.  In  an  action  by  a  second  mort- 
gagee of  realty  against  the  mort- 
gagor, for  an  injury  to  the  se- 
curity or  waste,  the  plaintiff  need 
not  prove  actual  knowledge  of  iiis 
mortgage  on  the  part  of  the  de- 
fendant :  constructive  notice,  by 
proper  registration,  is  sufficient. 
Nor  need  he  prove  that  the  de- 
fendant acted  fraudulently,  or  in- 
tended to  injure  him  :  actual  dam- 
age, necessarily  resulting  from 
the  defendant's  act,  is  the  legal 
basis  of  his  suit.  Nor  is  the  in- 
solvencv  of  his  debtor  a  material 
fact.     Jackson  ads.  Turrell,         329 

4.  In  such  an  action,  the  damages 
recoverable  are  to  be  measured  by 
the  injury  to  the  mortgage  as  a  se- 
curity ;  and  if  it  be  doubtful 
whether  the  damages  should  not 
go  to  the  first  mortgagee,  the  court 
will  exert  its  equitnble  powers  to 
control  the  disposition  of  tlie  fund 
so  that  no  injustice  mav  be  done. 

lb. 

5.  The  price  of  an  article,  sold  by  a 
regular  dealer  in  the  ordinary 
course  of  trade,  may  be  shown  as 
one  element  in  determining  its 
value.     Luse  v.  Jones,  707! 

6.  When  personal  property,  in  the 
actual  use  of  the  owner,  is  injuredil 


or  taken  by  a  trespasser,  so  that 
the  owner  is  deprived  of  the  use 
of  it,  the  special  damage  necessa- 
rily and  proximately  attendant 
upon  such  privation,  mav,  if  al- 
leged in  the  pleadings,  be  proven, 
to  augment  the  damages  beyond 
the  mere  value  of  the  thing  taken, 
or  the  diminution  in  value  of  the 
thing  injured.  Ih. 


DEMURRAGE. 

C.  was  master  of  a  vessel,  under  a 
charter-jiarty  made  in  1864.  which 
contracted  for  a  voyage  from  Phila- 
delphia to  Beaufort.  He  put  A.  in 
charge,  who  sailed  the  vessel  to 
Beaufort.  On  arriving  at  Beaufort, 
A.  was  ordered,  by  the  officer  in 
command,  to  sail  to  Charleston. 
The  original  charter-party  was  en- 
dorsed "  fulfilled."  by  said  officer, 
and  a  new  one  drawn,  with  A.  as 
master,  for  the  voyage  from  Beau- 
fort to  Charleston.  A  claim  for 
demurrage  having  arisen  against 
the  government,  on  this  latter  voy- 
age, and  the  same  having  been  paid 
by  the  government,  it  was  held — 

1.  That  the  master  of  the  vessel 
alone,  on  the  voyage  from  Beaufort 
to  Charleston,  had  the  right  to  re- 
ceive this  demurrage,  and  on  his 
death,  such  right  would  go  to  his 
personal  representatives. 

2.  C.  was  not  the  master  on  the 
said  voyage.  The  forcible  act  of 
the  government  utterly  destroyed 
the  relationship  existing  between 
C,  as  master,  and  the  owners  of  the 
vessel,  and  created  a  new  relation- 
ship between  the  government  and 
the  owners,  to  which  C.  was  not  a 
party.     Hill  v.  Stetson,  84 


DESCENT. 

1.  In  ever}'  case  in  which  an  estate 
tail,  by  the  rules  of  the  common 
law,  is  created,  the  eleventh  sec- 
tion of  the  act  of  descents  applies, 
and  this  result  would  obtain  if  an 
estate  tail  with  a  fee  simple  ex- 
pectant thereon  should  be  created. 
Redstrake  v.  Tounsend,  372: 
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2.  The  object  of  the  eleventh  section 
of  the  act  of  descents  was  to  abolish 
fee  tails  in  every  form  in  which 
they  might  arise.  Ih. 


DISOKDERLY  ACT.  j 

I 

1.  Under  the  ninth  section  of  the  act! 
concerning  disorderly  persons,; 
several  persons  may  be  jointly 
tried  on  the  charge  of  being  com- 
mon thieves.  Where  the  offence 
is  of  a  nature  to  be  several,  exclu- 
sively, an  allegation  that  several 
committed  such  act,  is,  in  substance, 
e<juivalent  to  a  charge  tiiat  each 
of  the  persons  did  it.  Tins  case 
distinguished  from  Tlandlin  ads. 
SloAe,  1  Han:  96.     Gri^n  v.  Milk,  '■ 

587 

2.  The  defendants,  having  been  pres- 
ent at  the  trial,  and  put  in  their; 
defence  without  demanding  a  jury; 
trial,  are  heid  lo  have  waived  their 
right  to  a  jury.  Ih 


DISORDERLY  HOUSE. 
5ee  Crimes,  20,21. 

DISTRICT  COURTS. 

1.  What  a  state  of  tlie  case,  sent  up 
by  the  judge  of  the  District  Court 
•if  the  city  of  Newark,  to  tlie  Court 
•  It'  Common  Pleas,  siiall  contain, 
will  depend  on  the  nature  of  the 
legal  decision  to  be  reviewed.  If 
the  objection  is  to  the  rejection  or 
admission  of  evidence,  the  state, 
of  the  case  shouhl  comprise  so 
much  of  the  case  and  of  the  prior 
evidence  as  will  fairly  jiresent  the 
leirality  of  the  judge's  ruling.  If 
tlie  case  be  tried  by  a  jury,  and 
exception  has  been  taken  to  the 
charge,  it  should  contain  so  muchi 
of  the  evidence  as  will  submit  to[ 
the  Court  of  Common  Pleas  the 
propriety  of  the  instructions  given. 
If  it  be  tried  by  the  judge,  and 
the  complaint  is  of  the  legal  i)rin- 
ciples  on  which  the  issue  was 
decided,  it  should  contain  only  the 
facts  as   found   by   the  judge — liisi 


determination,    in     that 
being   final.     Benedict   v 


respect, 

Howell, 

221 


If  the  judge  refuses  to  make  and 
sign  a  state  of  the  case,  he  may  be 
compelled  to  do  so  by  mandamus  ; 
and  if  a  state  of  the  case  has  been 
made  and  signed,  but  is  defective, 
the  Court  of  Common  Pleas  may 
require  the  judge  to  certify  in 
relation  to  such  matters  wherein 
the  state  of  the  case  is  found  to 
1)6  dedcieiit,  and  his  return  to  a 
rule  to  certify  will  be  conclusive. 
Neither  this  court,  on  mandamus, 
nor  the  Court  of  Common  Pleas, 
on  an  alleged  defect  in  the  case 
slated,  will  take  affidavits  of  what 
occurred  in  the  District  Court,  and 
compel  the  judge  to  embody,  in 
his  certificate  of  the  case,  the  facts 
so  ascertained.  Ih. 


DR.\INAGE. 

1.  Under  the  act  to  provide  for  the 
drainage  of  lands,  approved  March 
8th,  1871,  (Pamph.  Laws,  p.  25,) 
only  the  lands  descril)ed  in  the 
report  of  the  manat^ers  of  the  geo- 
logical survey,  and  in  the  notice  of 
the  ai)plioation  for  the  appoint- 
ment of  commissioners,  are  liable 
to  assessment.  In  matter  of  drain- 
age aloiiij  Peqnest,  197 

2.  The  act  of  March  8tli,  1871,  for 
the  drainage  of  lands,  is  a  scheme 
for  the  public  good,  and  the  rights 
of  eminent  domain  and  taxation 
may  be  employed  in  the  execution 
of  its  purpose.  //;,  matter  of  drain- 
age along  Peqnest,  433 

3.  Si)ecial  asse.ssmenis  upon  the  lands 
of  individuals,  for  drainage  under 
this  act,  can  only  be  made  where 
the  benefit  is  actually  received  or 
demonstrably  certain.  Ih. 

4.  Section  2  of  the  supplement  of 
1874  enacts  that,  before  the  work 
is  finished,  the  commissioners  may 
assess  the  expenses  on  the  lands 
benefited  or  intended  lo  be  bene- 
fited. Held,  where,  by  the  testi- 
mony, such  intended  l)enefils  are 
speculative  and  doubtful,  the  land.'i 
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of    objectors    cannot    be    assessedlj 
under  this  section.  Ib.V 


EJECTMENT.  ' 

1.  Service  of  summons  upon  the  ten- 
ant in  possession  is  not  required 
by  the  ejectment  act.  Rev.,  p.  326. 
Hvghea  ads.  Cooper,  445 

2.  The  ]ilaintift'  in  ejectment  may, 
after  the  defendant  is  in  court,  tile 
his  declaration  sooner  than  is  re- 
quired, and  serve  a  cojjv  on  the 
defendant  :  and  if  the  delendant 
siiall  fail  to  plead  or  demur  there- 
to in  thirty  days  after  such  service, 
judgmeni  may  be  entered  against 
him.  lb. 

3.  A  phtintiri'  in  ejectment,  when  a 
bill  of  particnhirs  is  demanded,  is 
not  required,  by  the  statute,  to  give 
notice  to  his  adversary  of  the" 
documents  which  it  may  become 
necessary  for  him  to  use  in  rebut-| 
tal  of  tlie  case  made  bv  the  defend-!' 
ant.     Miller  V.  Meud,'  538' 

See  Certiorari,  1. 

Municipal  Corporations,  2.  I 


EMINENT  DOMAIN. 

1.  A  municipal  corporation,  under 
an  authority  to  condemn  lands  for; 
public  streets,  has  no  power  to  lay! 
a  street  longitudinally  over  grounds 
acquired  by  a  railroad  company,! 
under  its  charter,  on  which  is  laidj 
a  track  in  use  for  the  deposit  and 
unloading  of  freiglit  cars.  New] 
Jersey  Southern  R.  R.  Co.  v.  Long\ 
Branch  Comm'rs,  28] 

2.  Under  the  condemnation  of  a  riglit 
to  lay  streets  across  a  railroad 
track,  or  to  lay  the  track  of  one 
railroad  across  another,  nothing  is 
acquired  but  a  right  of  way  ;  the 
place  of  crossing  will  remain  in 
common  use  of  the  parties  for  the 
exercise  of  their  several  fran- 
chises. A  right  afTecting  so  slightly 
the  exercises  of  the  franchises  of 
the  corporation  wliose  track  is 
crosse«l,   may  be  deduced   from  a 


mere  grant   of  the  power  of  con- 
demnation. /6. 

,  But  where  tlie  uses  for  which  the 
condemnation  is  prosecuted  are  of 
such  a  nature  as  necessarilv  to 
require  the  exclusive  possession 
and  occupation  of  the  lands  con- 
demned, lands  of  a  railroad  com- 
pany acquired  under  legislative 
authority,  and  in  actual  use  for 
corporate  purposes,  cannot  be 
taken  for  such  uses  under  the  sim- 
ple grant  of  the  powers  of  condem- 
nation. Jb. 

.  Where  the  ))0wer  of  eminent 
domain  is  conferred  upon  a  merely 
public  agent,  and  the  compensa- 
tion to  be  made  is  to  be  ascertained 
by  another  body,  as  commissioners 
or  a  jury,  the  agent  has  an  elec- 
tion whether  to  pursue  or  al)andon 
the  condemnation,  after  the  price 
is  fixed,  unless  a  contrary  legisla- 
tive intent  is  clearly  indicated. 
Mabon   v.    Hohted,    Director.   &e.. 

640 

,  If  such  an  election  has  been  once 
made,  no  right  of  reconsideration 
remains.  lb. 

.A  legislative  power  to  take  by 
condemnation,  at  a  price  to  be 
fixed  by  another  body,  does  not 
include  a  powei-  to  contract  for 
purchase.  lb. 

5ee  CoxsTiTL'Tiox,  12,  13. 
Corporations,  3. 
United  N.  J.  R.  R.  &  C.  Co. 


ERROR. 

The  judgment  must  be  brouglit  up 
by  the  writ  of  error ;  an  entry  in 
the  minutes  for  judgment  will  not 
support  the  writ.  T]wmp.<on  v. 
Rowne,  2 

Where  a  cause  is  tried  by  the  court, 
without  a  jury,  its  findings  on 
questions  of  fact  are  not  review- 
aljle  by  writ  of  error.  All  that 
can  1)6  reviewed  is  the  sufficiency 
of  the  facts  found  to  .support  the 
judgment.  City  of  Elizabeth  v. 
Hill,  555 
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3.  Upon  a  trial  before  the  Court  ofjl 
Common  Pleas,  the  mere  noting  of 
an  objection  to  incompetent  testi- 
mony, without  asking  a  distinct 
ruling  of  the  court  upon  its  admis- 
sibility, affords  no  ground  for  an 
assignment  of  error,  that  the  said 
testimony  was  improperly  admit- 
ted.    Seslal  V.  SchmkI,  686 


ESTOPPEL. 

See  Waiver,  2. 


presentment  and  dishonor  of  a  bill 
of  exchange  or  promissory  note, 
and  of  notice  to  the  endorser,  under 
the  twelfth  section  of  the  act  con- 
cerning evidence,  (Bev.,  p.  272,' 
must  state  the  facts  as  to  the  pre- 
sentment and  dishonor  of  such  bill 
or  note,  and  of  the  time  and  man- 
ner of  giving  or  sending  notice  of 
dishonor.  The  court  or  jury,  on 
the  facts  so  certified,  must  decide 
whether  the  liability  of  the  en- 
dorser has  been  fixed.  Burk  v. 
Skreve,  214 


EVIDENCE. 

1.  Reasonable  discretion  must  be  ac- 
corded to  a  judge  at  ^■(.'>i  Prina,  in 
allowing  or  overruling  questions  to 
witnesses  on  direct  examination,  „ 
which  inquire  as  to  matter  not  in 
itself  pertinent,  and  whicli  cini 
only  become  so  by  the  introduc- 
tion of  other  evidence  whicli  is 
clearly  pertinent.  Ainerican  Life 
Ins.  Co.  v.  Day,  89 

2.  In  an  action  against  persons  as 
partners,  mere  reputation  of  part- 
nership is  incompetent.  The  plain-  ' 
tifl'  cannot  make  out  a  prima  facie 
case  so  as  to  shift  the  burden  of 
proof  by  showing  reputation  sim- 
ply, and  not  connected  with  facts 
evincing  that  the  reputation  ex- 
isted by  the  authority,  assent,  con- 
nivance or  negligence  of  the  per- 
son sought  to  be  charged.  Tai/lor 
V.  Webster,  "102 

8 

3.  Whether  a  statute  of  the  State  of 
Illinois,  respecting  limited  part-] 
nerships,  can  be  proved  in  thei! 
courts  of  this  state  by  the  paroll 
evidence  of  a  witness  learned  in 
the  laws  of  that  state,  is  not  a  ques- 
tion presented  in  this  case,  because! 
the  limitation  here  relates  only  to, 
the  nature  and  scope  of  the  part- 
nership business,  and  not  to  the 
extent  to  whicli  one  of  the  part- 
ners may  be  liable.  Statutes  re- 
specting limited  partnerships  ap- 
ply to  the  latter  class  of  partner 
ships,  and  not  to  the  former.      lb.  jO. 

4.  The  certificate  of  a  notary  public, 
to  be  competent  evidence  of  the 


The  certificate  of  a  notary  that  he 
"duly  gave  notice  to  the  endorsers 
of  non-payment  tliereof,"  is  not 
competent  evidence  as  proof  of 
notice  to  an  endorser.  Jb. 

If  the  certificate  of  the  notary  is 
defective  in  substance,  in  not  stat- 
ing suHicient  facts,  the  endorser 
may  object  to  its  competency  as 
evidence,  though  he  has  not  given 
notice  with  his  plea  that  he  intends 
to  dispute  the  fact  of  presentment 
or  notice  of  dishonor.  lb. 

The  best  evidence  of  the  existence 
of  a  public  road  or  highway  is  the 
record  of  the  return,  &c.,  or  a  pro- 
perly authenticated  copy  of  it. 
.\nd  until  the  absence  of  such  evi- 
dence has  been  satisfactorily  ac- 
counted for,  no  other,  of  inferior 
degree,  will  be  permitted  to  supply 
its  place.    Hoffman  v.  Rodman,  252 

,  Wlien  a  contract  is  first  made  by 
parol,  for  the  sale  and  purchase  of 
a  horse,  and  a  paper  sulisequently 
drawn  up  and  signed  by  the  agent 
of  the  vendor,  not  as  containing 
the  terms  of  the  contract,  but  being 
on  its  face,  and  plainly  intended  to 
be,  nothing  more  than  a  receipt  for 
the  purchase  money,  parol  evidence 
is  admissible  of  representations  as 
to  the  soundness  of  the  hor.se,  made 
by  the  agent  of  the  vendor  at  the 
time  of  the  sale.  Perrine  v.  Cooley's 
E/r,  449 

When  a  note  of  a  third  party  is 
received  by  a  creditor  from  his 
debtor,  on  account,  and  a  receipt 
given  for  the  same,  the  transaction 
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is  open   to  explanation   by   parol'  2.  Flemmincf  v.  Clerk  of  Hudson  Co., 
evidence.     Dorman  v.  Wilson,  474'      1  Fraom  280,  overruled.  Ih. 


10.  When  the  acts  of  persons  are  evi- 
dence in  a  cause,  their  cotempora-  j 
neous  writings  and  declarations,, 
which  give  character  to  those  acts,|i 
ai'e  also  evidence,  as  part  of  the  | 
Lxise  v.  Jones,  707 


See  Alteration. 
Insurance,  5,  6. 


EXECUTORS    AND     ADMINIS- 
TRATORS. 

1.  Upon  the  removal  by  the  Orphans' 
Court  of  an  executor  or  adminis- 
trator who  has  wasted  the  estate, 
the  right  of  redress  for  such  devas- 
tavit passes  to  his  successor  in  office, 
and  cannot  be  exercised  by  credit- 
ors. McDonald  &  Glynn  v.  Mc- 
Donald's  Adm'rs,  317 

2.  If  a  creditor  has  commenced  a  suit 
against  such  original  administra- 
tor, founded  on  a  devastavit,  upon 
the  removal  of  such  administrator 
the  action  cannot  be  continued 
against  such  administrator.         lb. 

Query — May  such  action  not  be 
continued  against  the  substituted 
administrator?  lb. 

3.  Proceedings  by  executors  and  ad- 
ministrators to  bar  creditors,  under 
the  acts  of  Februarv  28th,  1849, 
>yij:  Dig.,  p.  308,)  and  March 
17th,  1855,  {Ni.r.  Dig.,  p.  653,)  do 
not  bar  one  whose  claim  arose  after 
the  time  limited  therein  for  the 
presentation  of  demands.  Wake- 
iiuui  V.  Paulmier,  Ex'r,  340 

See  Pleading,  4,  5,  0,  7. 


FEES. 

,  Counly  clerks  are  not  entitled  to 
demand  fees  for  searches  made  by 
themselves,  or  their  assistants,  of 
the  records  of  deeds,  mortgages, 
judgments,  &c.,  in  their  offices. 
Lxim  V.  McCurty,  287 


FIXTURES. 

See  Action,  3. 
Replevin. 


GUARANTY. 


The  words  of  a  guarantee  will  be 
read  most  strongly  against  the 
guarantor.     Hoey  v.  Jarman,     523 


HABEAS  CORPUS. 

A  person  in  jail  under  ca.  sa ,  issued 
on  a  judgment  founded  upon  con- 
tract, may  be  discharged  on  habeas 
corpus.     David  v.  Blwndell,        612 


INTFANTS. 

1.  The  act  of  March  26th,  1860,  "An 
act  concerning  the  custody  of  in- 
fants," is  not  repealed  by  the  act 
of  1871,  "A  supplement  to  an  act 
concerning  divorces."  Landis  v. 
Landis,  274 

2.  The  condition  of  separation  con- 
templated by  the  act,  exists  in  this 
case.  lb. 

3.  By  force  of  the  act  of  1860,  "  the 
mother  is  entitled  to  the  custody  of 
her  children  under  the  age  of  seven 
years,  unless  it  affirmatively  ap- 
pears that,  in  her  custody,  tiiey 
would  be  exposed  to  either  neglect, 
cruelty,  or  the  acquisition  of  im- 
moral habits  and  principles."    lb. 


INSOLVENCY. 

A  debtor  in  insolvency  proceedings 
will  not  lose  his  right  to  a  dis- 
charge by  an  accidental  omission 
to  give  tiie  required  notice  to  one 
or  more  creditors.  Weeks  v.  ^m- 
derus,  448 
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INSURANCE. 

1.  Allliuiigli  a  proposal  and  ap[)I)ca- 
tion  tor  a  policy  of  life  insurance 
contains  an  agreement  on  tlie  part 
of  tlie  insured,  tliat  llie  answer  to 
the  questions  annexed  to  tliem, 
and  the  accompanying  statements 
made  to  the  examining  physician, 
r-hall  be  the  basis  ami  form  part 
of  the  contract  and  policy  between 
the  insured  and  the  company,  yet; 
if  the  policy  does  not,  direcily  or 
indirectly,  so  declare,  it  will  be 
assumed  that  all  previous  nego- 
tiations liave  been  superseded,  and 
that  the  policy  alone  expresses 
the  contract  between  the  parties. 
American  Life  i/i.s.  Co.  v.  />«;/,    89 

2.  The  fact  that  the  policy  declares] 
that  the  insurance  is  in  considera- 
tion of  the  representations  made 
to  the  company  in  the  application 
for  the  policy,  cannot  have  the 
efiect  of  changing  the  character  of 
the  representations  in  the  apidica- 
tion,  and  elevating  them  to  the 
importance  of  warranties  or  condi-; 
tions  of  insurance.  /6.; 

3.  Delay  in  objecting  to  formal  de- 
fects in  the  preliminary  proofsi 
under  the  conditions  of  a  policyl] 
of  insurance,  which  might  be  ob- 
viated in  time  to  preserve  the 
right  of  action,  if  made  promptly, j 
is  evidence  of  a  waiver  of  such 
defects.  Hibernia  InHurance  Co.  v. 
Meyer,  482! 

4.  Where  the  by-laws  of  the  plaintiffij 
a  mutual  insurance  company,  pro-| 
vided  for  public  notice,  in  two' 
newspapers,  of  the  assessment  by 
the  company  upon  its  members, 
and  required  payment  to  be  matle 
of  such  assessments  within  sixty 
days  after  such  notice — heUI  neces- 
sary, in  order  lo  maintain  suit 
against  a  member,  to  aver  and 
prove  publication  of  such  notice, 
and  that  the  specified  time  has 
elapsed  when  the  action  brought.; 
yorthainplon  M.  L.  S.  Inx.  Co.  v.; 
Steivart,  486 

5.  In  an  action  on  a  policy  of  insur-j 
ranee  against  loss  by  tire,  wherel 
the  defence    is   that   the   propertyl 


insured  was  wilfully  burned  by 
the  assured,  the  rulo  in  civil,  and 
not  in  criminal  cases,  as  to  the 
qnaiitum  of  proof,  applies,  and  a 
charge  to  the  jury  that  the  defend- 
ant IS  bound  to  establish  the  de- 
fence beyond  a  reasonable  doubt, 
and  by  the  same  measure  of  testi- 
mony that  would  be  necessary  to 
convict  the  plaintiff  if  he  was  on 
trial  upon  an  indictment  charging 
that  offence,  is  erroneous.  Kcnir 
V.  Hibernia  fiift.  Co.,  697 

6.  Tlivrtell  V.  Beaumont,  8  ./.  JB. 
^foore  612:  1  Bin;/.  339,  disap- 
proved. //). 


JUDGMENTS. 

1.  A  judgment  rendered  in  another 
state,  when  sued  on  here,  can  be 
impeached  only  on  the  ground 
that  the  adjudging  court  (lid  not 
have  jurisdiction  over  the  i)erson 
of  the  defendant  or  the  subject 
matter.     Jardine  \.  Reichert,      165 

2.  If  the  defendant  was  present  in 
the  foreign  state  when  proceedings 
were  Ijegnn,  and  process  was  served 
upon  him,  no  irregularity,  in  such 
service,  unless  such  as  deprived  it 
of  all  citatory  effect,  can  be  set 
up  against  the  judgment  ensuing 
thereon,  in  a  suit  on  such  judg- 
ment, in  this  state.  lb. 

See  Error,  1. 
Mandamus,  7. 
Set-off,  1,  2,  3,  4. 


JUSTICES'  COUIlTS. 

1.  Under  the  revised  act  "consti- 
tuting courts  for  the  trial  of  small 
causes,"  [Rev.,  p.  537,)  judgments 
by  confession  are  sfill  to  be  re- 
viewed by  certiorari  only.  Bitter 
V.  Kunkle,  ■  259 

2.  As  to  all  other  cases  where  the 
justice  has  jurisdiction  in  the  sense 
of  the  act,  relief  can  be  had  only 
by  appeal  to  the  Common  Pleas. 

3.  Where  the  justice  ha.s  no  such 
jurisdiction,   the  remedies  by  ap- 
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peal  and  certiorari  are  concurrent,'' 
and  the  party  thinking  liimself 
aggrieved  may  resort  to  eilJier,  at' 
his  option. 

See  Costs. 


LANDLORD  AND  TENANT. 

1.  The  act  of  Marcli  5th,  1874,  (Eer., 
p.  576,)  providing  tliat  in  case  of 
tire,  without  fanlt  of  the  lessee,  the 
rent  is  to  cease  until  the  building 
is  repaired,  and,  if  the  building  is 
destroyed,  the  lease  to  end,  cannot 
alter  tlie  terms,  or  in  any  wise 
control  a  lease  containing  an  ex- 
press and  absolute  promise  to  pay 
the  rents  reserved,  made  prior  to 
the  pasi-iage  of  the  act.  Coles  v. 
Celluloid  APfy  Co.,  326 

2.  A  plea  setting  up  that  a  lessee  as- 
signed his  lease,  and  tliat  the  lessor 
accepted  such  assignee  as  his  ten- 
ant, does  not  show  a  bar  to  an 
action  of  covenant  for  rent  on  the 
lease,  against  tlie  original  tenant. 
Hunt  V.  Gardner,  53U| 

See  Agency, 


LIMITATION  OF  ACTIONS. 

The  statute  of  limitations  may  be 
waived  by  those  who  assent  in 
legal  form,  alid,  when  acted  upon, 
such  waiver  becomes  an  estoppel 
to  plead  the  statute.  Quick  v. 
Corlies,  11 


LOAN   AND  BUILDING  ASSO- 
CIATIONS. 

See  Taxation,  12,  13. 


LONG   BRANCH  COMMISSION. 

1.  The  fifth  section  of  the  act  creating 
the  Long  Branch  Commission,  re- 
quiring them  to  give  notice  of  the 
amount  and  purposes  for  which' 
expenses  under  the  act  are  to  be: 
incurred,  does  not  require  them  to 
give  notice  of  the  expen.ses  of  eachi 

Vol.  X. 


purpose  so  i-eijuired  to  be  stated. 
Statr,  Hoey,  pros.,  v.  Collector,  <S:c.. 

75 

2.  Under  the  tifth  section  of  the  act 
creating  the  Long  Branch  Com- 
mission, the  commissioners  must 
ascertain  separately  the  expense 
to  be  incurred  for  each  particular 
purpose  requiring  the  expenditure 
of  money  :  the  notice  of  the 
amount  and  purpose  for  which 
expenses  under  the  act  are  to  be 
!  incurred,  need  only  state  the  ag- 
,  gregate  expenses  for  all  purposes, 
without  stating  the  particular 
amount  to  be  incurred  for  each. 
.SV«^e,   Hoey,  pros.,  v.  Collector,  d'c., 

501 

LUNATIC. 

In  an  action  brought  against  the  ad- 
ministrator of  a  lunatic  for  neces- 
saries furnislied  to  the  lunatic  be- 
fore and  during  the  period  of 
derangement — held, 

1.  An  action  will  lie  against  the 
lunatic  while  living,  and  after- 
wards against    the  representative. 

2.  An  action  will  not  lie  against 
the  guardian. 

3.  The  lunatic,  if  personally  .sued, 
must  appear  by  attorney.  Prac- 
tice as  to  manner  of  ap[)ointment 
of  attornev.      ]'an  Horn  v.  Hann. 

207 

MANDAMUS. 

1.  A  writ  of  niaudaraus  will  lie  to  the 
judges  of  an  inferior  court  to  seal 
a  bill  of  exceptions,  but  not  to  set- 
tle it  in  a  particular  way.  The 
writ  when  issued  will  be  in  the  al- 
ternative form,  quod  si  Ha  est,  and 
if  it  be  returned  quod,  non  ita  est,  it 
is   suflicient.      Benedict  v.  Howell, 

221 

2.  Where  the  thing  in  issue,  on  an 
application  for  Amandamus,  relates 
to  a  matter  with  respect  to  which 
an  inferior  court  or  special  tribunal 
is,  by  law,  invested  with  a  tliscre- 
tionary  power  to  decide  questions 
of  law  or  to  ascertain  matters  of 
fact,  the  court  will  not,  by  proceed- 
ings by  mandauius,  usurp  the 
power  to  dictate  how  the  discretion 
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shall  be  exercised,  or  to  decidel 
what  conclusions  of  hiw  or  of  fact 
shall  be  renched.  lb  ' 

3.  Tile  court,  in  their  discretion,  may 
order  an  alternative  mandumus  on 
making  a  rule  to  show  cause  abso- 
lute. A  peremptory  mundumus  is 
allowed  in  the  first  instance  only 
when  the  legal  right  is  clear,  where 
the  facts  are  not  in  dispute,  and  the 
matter  is  of  public  and  urgent  in- 
terest.    Hugg  V.  Camden,  620 

4.  Where  a  statute  ordering  a  com- 
pulsory arbitration  by  a  city  is  of 
doubtful  construction,  and  the  legal 
right  under  it  is  not  clear,  and  an 
award  is  made  to  which  proper 
objections  are  stated,  the  party 
claiming  its  enforcement  against 
the  city  must  use  tiie  ordinary 
remedy,  by  action  on  the  award, 
and  is  not  entitled  to  a  mandamus., 
Cleveland  v.  Board  of  Finance,  629, 

5.  The  performance  of  a  contract  en-| 
lered  into  by  resolutions  of  a  pub- 
lic body,  which,  in  an  important 
feature,  violate  a  penal  statute,  will 
Jiot  be  compelled  by  mundamuH. 
Mahon    V.    Hulded,    Direcloi;    tfcc, 

641 

6.  Nor  will  it,  if  the  resolutions  show 
on  their  face,  that  the  body  passed 
them  luider  a  clear  mistake  as  to 
its  legal  obligations  to  do  what  it 
was  resolving  to  do.  lb 

7.  Mandaiaua  is  generally  a  proper 
remedy  to  enforce  the  levy  of  taxes 
for  the  payment  of  judgments 
against  municipal  corporations, 
when  the  ordinary  process  of  ex 
ecution  is  inadequate.  Shackellon 
V.  Town  of  Gutlenbcrg,  660 

8.  If  the  authority  of  a  municijiality 
to  levy  taxes  is  doubtful,  a  i/uui- 
rfawms directing  such  levy,  will  not 
be  awarded.  lb. 

9.  Mandamus  is  the  appropriate  writ 
to  compel  the  delivery  of  oBicial 
books  and  papers  to  the  person  en- 
titled to  the  office.  O'JJonnel  v. 
iJusman,  677 


!10.  The  fact  that  an  application  for  a 
writ  of  iiiandamux  involves,  inci- 
denlally,  the  question  of  the  title 
of  two  claimants  to  the  same  office, 
will  not,  in  itself,  prevent  the  al- 
lowance of  the  writ.  Jh. 

11.  The  determination  of  the  election 
board  cannot  be  attacked,  upon  an 
application  for  a  mandannis.       lb. 


12.  Where  there  is  no  determination 
of  the  election  board  legally  proven, 
resort  may  be  had  to  other  evi- 
dence of  the  relator's  title ;  but  if 
there  is  doubt  concerning  his  title, 
the  writ  will  not  go.  lb. 

13.  At  an  election  in  Weehawken 
township,  five  persons  were  voted 
for  as  members  of  the  township 
committee  on  each  of  two  classes 
of  tickets.  A  majority  of  the  five 
having  the  greater  numberof  votes, 
appoinieil  tiie  relator  treasurer  of 
the  township.  The  old  committee, 
alleging  that  there  were  less  than 
two  hundred  legal  voters  in  the 
township,  claimed  that,  by  act  of 
1877,  p.  61,  only  three  persons 
could  be  elected  town  committee  : 
that,  therefore,  every  ballot  con- 
taining five  names  was,  by  Section 
46  of  the  E)lection  Act,  null,  and 
tliat,  therefore,  there  was  no  elec- 
tion of  any  township  committee. 
The  old  committee,  on  the  ground 
that  a  vacancy  existed,  appointed 
a  new  commitee  of  three,  who  ap- 
pointed another  party  as  treasurer. 
Held- 

1.  That  had  there  been  a  legal  de- 
termination of  the  election  board, 
that  the  five  who  appointed  the 
relator  were  elected,  it  would  be 
conclusive  as  to  his  title  on  this 
ap|)Iication. 

2.  That  parol  evidence  is  not  ad- 
missible to  show  such  determina- 
tion in  this  case. 

3.  That  no  determination  having 
been  shown,  other  evidence  is  ad- 
missible to  show  relator's  title,  but 
the  evideiice  that  there  were  le.ss 
than  two  htuidred  legal  voters  in 
the  township,  is  such  as  to  raise  so 
much  iloubt  as  to  his  right,  that 
the  writ  should  not  be  allowed.  lb. 
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MARRIED  WOMAN. 

The  proceeds  of  the  separate  business 
of  a  married  woman,  carried  on 
by  her  for  her  own  benefit,  witli 
her  luisband's  consent,  are  not 
liable  to  seizure  by  her  husband'sj' 
creditors.     Lusev.Jones,  707' 


earliest  items.      Dey  v. 


Anderson, 
199 


MASTER  AND  SERVANT. 

See  Negligence,  1,  2. 

MECHANICS'  LIEN. 

1.  The  provision  in  the  meciianics' 
lien  law  authorizing  amendments 
of  the  lien-claim,  is  not  retrospec- 
tive, so  as  to  apply  to  a  claim  filed 
before  its  enactment.  Vreeland  v. 
Bramhall,  1  i 

'2.  A  furnished  to  B,  on  a  running  ac- 
count, materials  wliich  went  into 
several  buildings.  A  note  was 
given  for  ihe  entire  account.  The 
note  was  renewed  by  anotlier. 
When  the  latter  matured  it  was! 
divided  into  two  notes — one  for 
S150,  payable  in  one  month,  and' 
one  for  $419.50,  payable  in  threej 
months.  The  SloO  note  was  not 
paid  when  due.  The  remaining 
note  did  nor  mature  until  the 
period  for  filing  a  lien  for  any  part 
of  the  accoimt  would  have  expired. 
A  selected  certain  items  from  the 
account  which  went  into  the  house 
of  C,  and  tiled  a  lien  for  the  price 
of  said  items,  all  l)eing  a  less  sum 
than  ai50.     Held— 

1.  That  the  fact  of  the  $419.50  note 
being  outstanding  and  not  due, 
suspended  the  right  to  file  a  lien 
and  bring  suit  upon  tliat  portion  of 
the  account  wiiich  that  note  rep- 
resented. 

2.  Tiiat  that  note  should  be  ap- 
plied by  rules  analogous  to  those 
governing  the  application  of  pay- 
ments. 

3.  Although  there  were  riglits  to 
file  liens  upon  separate  buildings, 
for  different  parts  of  the  account, 
yet  A  and  B,  the  debtor  and  cred- 
itor, having  treated  the  account  as 
a  running  account,  the  application 
.of  the  note  must  be  made  to   the 


The  fact  that  a  building  upon 
which  labor  is  done,  or  to  which 
materials  are  furnished,  is  the 
property  of  a  numicipai  corpora- 
tion, and  used  or  designed  for  pub- 
lic use,  will  not  defeat  an  action 
brought  by  such  la))orer  or  mate- 
rial-man against  tiie  owner,  under 
the  third  section  of  the  mechanics' 
lien  act.  Frank  v.  Chosen  Free- 
holders of  Hudson,  347 

4.  A  mechanics'  lien-claim  filed  since 
January  1st,  1875,  against  several 
distinct  buildings,  without  appor- 
tioning the  claim,  is  amendable  by 
Section  14  of  the  lien  act,  at  any 
time  before  judgment;  an  amend- 
ment at  the  trial  was  properly 
made.     James  v.  Van  Horn,      353 

5.  AVhen  a  lien-claim  is  filed  for  debts 
incurred  for  both  construction  and 
reparation,  the  claim  should  dis- 
tinguish the  amounts  of  each,    lb. 

6.  The  attorney  may  attest  and  seal 
the  summons  issued  in  an  action  on 
a  lien-claim.  lb. 

7.  The  failure  of  the  county  clerk  to 
endorse  upon  the  lien-claim  the 
time  of  issuing  the  summons,  as 
provided  in  Section  13,  does  not 
avoid  the  writ,  when  neither  the 
defendant  or  tiiird  parties  can  be 
injured  bv  the  foilure  to  endorse. 

lb. 

8.  A  failure  to  state  the  manner  of 
service  of  the  siuumons  in  the  dec- 
laration, or  to  prove  the  same  at 
the  trial  (Section  19),  only  affects 
the  form  of  judgment  against  the 
builder,  and  none  but  the  builder 
can  object  to  such  failure.  lb. 

■9.  The  finding,  by  a  judge  .fitting  as 
I     a  jury,  that  tlie  erection  of  a  build- 
ing had  commenced  when  the  ma- 
terials for  the  structure  had  been 
I     brought  upon  the  ground,  and  were 
I     mortised  and  prepared  for  erection, 
was  not  erroneous.  lb. 

10.  There  being  no  evidence  to  show 
that  the  fifty  acres,  against  which 
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the  judgment  wa«  rendered,  was 
not  surrounded  by  an  enclosure, 
separating  it  from  adjoining  lands 
of  the  owner,   Section   16    of  the 


lien  act  does  not  apply.  J  b.i 

MORTGAGE. 

See  Replevin. 

MUNICIP.\L    CORPORATIONS. 

/.  Povers,  Liabilitie.i,  ctf . 
U.  Assesmnentis. 
HI.  Charters  of  Pariicnlar  (  itif\<.     5, 

I.  Po^vers,  Liabilitieii,  etc. 

1.  A  nuinicijial  corporation  has  no 
power  to  invest  its  obligations  with 
the  character  and  incidents  of  coni- 
luercial  paper,  so  as  to  render  them 
una.«sailable  by  defences  to  which 
they  would  l)e  subject  in  the  hands  g 
of  the  immediate  parties,  unless 
such  power  is  conferred  Ijy  legisla- 
tive authority,  either  express  or 
clearlv  implied.  Knapp  v.  Mayor, 
&c.,ofHohoken,  394' 

2.  The  right   to    maintain  ejectment 
against  persons  encroaching  upon 
a  public  highway,  usually  i)elongs 
to  the  local  municipal  authorities' 
having   charge   of  the  road ;    bull' 
this  rule  is  not  applicable  to  the 
case  of  a  turnpike  in  control  of  a] 
private  corporation,  even  thoughll- 
the  nuinicipality  may   have  over 
the    turnpike,    certain    prescribed 
powers,   which,   if  posses.sed   over 
an  ordinary  highway,  woukl  create, , 
by  implication,  a  right  to  maintain ' 
that  action.    Borouqlt  of  Cliamhers- 
bxmj  V.  Manko,        '  496;! 

3.  A  municipal  corporation  has  power 
to  submit  a  controvensy  to  arbitra- 
tion, and  its  attorney  may  consent 
to  a  reference  for'  it,  unless  it  be 
disabled  therefrom  expressly  byi 
some  provision  in  its  charter,  orj 
impliedly  from  the  nature  of  the! 
subject  matter  in  controversy. 
Paret  v.  Bayonne,  559 

4.  Where  the  charter  of  a  city  author- 
izes llic  taking  of  lands  for  public 


improvements,  and  provides  a  spe- 
cial mode  of  ascertaining  the  value 
of  the  lands  taken,  and  damages, 
by  commissioners  appointed  in  the 
manner,  and  having  the  qualihca- 
tion.s  prescribed  in  the  charier, 
tliat  method  of  ascertainment  i.^ 
exclusive.  The  officers  of  the  city 
cannot  make  a  valid  agreement 
that  tiie  valuation  of  the  lands  and 
damages  shall  be  iletermined  by  a 
submission  to  arbitration.  Under 
such  circumstances,  the  attorney 
of  the  city  cannot  consent  to  a  ref- 
erence, lb. 

Where  a  city  charter  enacts  that 
it  shall  and  may  be  lawful  for  the 
city  council  to  sell  lands  of  delin- 
quents  for  the  collection  of  taxes,, 
such  words  are  mandatory,  not 
discretionary ;  the  power  to  sell 
must  be  exercised.  IIiig()  v.  (.'am- 
de»,  '  <)20 

Where  the  power  of  a  municipality 
to  levy  taxes  for  its  general  pur- 
poses, was  expressly  limited  to  a 
certain  amount,  an  authority  to 
contract  debts  beyond  that  amount, 
for  a  s|)ecial  purpose,  will  not  jus- 
tify an  inference  that  the  power  to 
levy  taxes  to  pay  tliose  debts,  was 
also  conferred.  Shacfceltonx.  Ihwn 
of  Guttenberg,  660 

//.  Assess)iien(s. 

.  Where  lots  of  unequal  dei)tli,  but 
of  equal  frontage,  are  asses.'^ed  for 
the  costs  of  a  sewer  according  to 
frontage,  lots  of  equal  frontage 
Ijeing  assessed  in  the  same  amount, 
without  regard  to  depth,  the  assess- 
ment is  legal,  provided  it  affirma- 
tively appears  that  they  received 
an  equal  benefit.  Stale,  Van  Solhi- 
gen,  pro-".,  v.  Town  nf  Harrison.   51 

,  Where  a  town  charter  provides 
for  the  making  of  an  amended 
return  after  reasons  in  certiorari 
are  filed,  tlie  prosecutors  will  not 
be  permitted  to  take  advantage  of 
the  failure  of  the  commissioners  to 
certify  that  tlie  assessment  did  not 
exceed  the  benefits,  if  the  evidence 
shows  tiiere  was  no  such  exce-ss. 

lb. 
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5,  Assessment  set  aside  for  failure  toil?.  A  determination  of  such  commis- 


give  requisite  notice  of  depositing; 
tlie  report  of  assessment.  lb. 


4.  Tiie  report  of  commissioners  for 
laying  out  an  avenue  in  West 
Orange,  set  forth  tliat  they  pro- 
ceeded '■  to  assess  the  expense  of 
making  tlie  said  improvement,  &c., 
fairly  and  equitably  upon  the 
owner  or  owners  of  any  lamls  and 
real  estate  on  the  line  of  said  Greg- 
ory avenue,  which,  in  the  opinion 
of  said  hoard,  will  l)e  lienefited  Ijy 
said  improvement."  The  report 
followed  the  language  of  tiiat  part 
of  the  act  which  authorized  the 
assessment  and  prescribed  the 
mode  of  distributing    its   burden.  io_  ^yiigd^g^. 


sioners,  that  no  property  lying 
more  than  one  hundred  feet  from 
the  improvement  is  benefited,  and 
that,  by  rea^^on  of  the  uniformity 
of  the  land,  the  actual  benefits  are 
distributed  according  to  frontage, 
is  not  necessarilv  illegal.  lb. 


8.  The  greater  value  of  land  may 
justify  a  larger  assessment.         lb. 

9.  The  fair  cost  of  an  improvement 
which  reasonable  owners  would 
make  for  the  better  enjoyment  of 
their  property,  is  a  just  criterion 
for  determining  the  benefits  re- 
ceived, lb. 


commissioner; 


will 


Held- 

1.  That  the  words  "fairly  and 
equitably "  indicate  a  legislative 
intent  that  the  burden  whicb; 
might,  consistently  with  estaljlish- 
ed  legislative  principles,  be  im- 
posed upon  the  frontage,  should 
be  so  distributed  that  each  should 
bear  his  just  pi-oportion  of  the; 
whole,  according  to,  and  not  in 
excess  of  the  benefits  received. 

2.  The  report  in  this  case  is  fatally 
defective,  in  that  the  commission- 
ers do  not  certify,  nor  does  it 
appear,  in  any  way  from  the 
return,  that  the  assessment  in| 
question  was  not  in  excess  of  the  12.  Objections  to  the  manner  of  ap- 

~        pointing  commissioners  to  conduct 


make  personal  examination  be- 
yond the  line  of  the  improve- 
ment, to  discover  what  property 
is  benefited,  provided  they  take 
into  consideration  how  far  the 
benefits  extend,  is  a  matter  for 
their  own  discretion,  unless  it  be 
shown  that  they  have  failed  to 
embrace  all  such  property.         lb. 

11.  An  injustice  done  to  the  city  in 
making  a  local  assessment,  will 
not  be  good  ground  for  complaint 
by  a  prosecutor  who  does  not  show 
that  he  is  injured  thereby.  lb. 


benefits.     State,    Hutton,   pros., 
]Vest  Orange,  453| 


a  public  improvement  and  make 
an  assessment  therefor,  will  not  be 
entertained  after  they  have  com- 
pleted the  work.  State,  Skinkle, 
pros.,  v.  Clinton,  656 


-5.  While  the  burthen  of  a  particular 

tax    may  be    placed    exclusively 

upon     any     political     district     to 

whose  benefit  such  tax  is  to  enure, 

the  legislature  has  no  power  thus' 

to    impose    it    upon    any  territory 

narrower  in  bounds  than  the  polit-i 

ical  distri':'t  of  which  it  is  a  part, 

without  having  regard  to  the  spe- 
cial lienefits  which  may  accrue  to 

those  upon    whom    it   is  made    to 

fall.  State,  Baldwin,  pros.,  v.  F>d-ji^_^_  .p,^^  township  committee  were  au- 
thorized to  do  certain  work,  if  they 
deemed  it  of  public  advantage; 
they  resolved  that,  in  their  judg- 
ment, it  was  of  pul)lic  advantage, 
and  thereupon  did  it.  Held,  that 
then  it  was  too  late  to  show  that  in 
fact  thev  did  not  so  deem  it.       lb. 


1.3.  In  reviewing  the  assessment  made 
by  such  commissioners,  the  juris- 
diction of  the  body  that  appointed 
them,  their  own  judicial  (lualifica- 
tions  to  act,  and  the  manner  in 
which  they  have  exercised  their 
functions,  are  open  to  inquiry.  lb. 


ler 


i'6|i 


■6.  To  overcome  the  report  of  com- 
missioners  of  assessment   as   evi- 1 
dence,  clear   proof  of  great  force 
is  requisite.     State,  Hunt,  pros.,  v. 
Rahway,  646 
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15.  Lands  are  not  assessable  fov  tiiel 
increase  of  healtliUilness  wliicli 
may  accrue  to  a  neighborliood  by^ 
reason  of  the  drainage  of  swampsi 
and  lowlands  Iving  in  tlieir  viiini- 
ty  ;  such  benefits  are  too  uncertain 
and  indirect.  Tlie  lands  drained 
are  the  lands  peculiariv  benefited. 

lb: 

16.  Where  commissioners  of  a.ssess-! 
ment  iiave  exercised  an  intelligenti 
judgment  in  deciding  tlie  matters] 
submitted  to  them,  according  tol 
legal  principles,  tlie  courts  will  not 
disturb  their  couchisions,  except 
upon  proof  which  is  quite  salisfac-j 
tory.  lb: 

17.  Interest  upon  money  borrowed  to 
carry  on  an  improvement,  forms 
part  of  the  expense  for  wiiicii  an 
assessment  may  be  imposed.       lb. 

18.  In  an  a.s.sessment  for  benefits,  it 
need  not  affirmatively  appear  that 
tlie  commissioners  took  into  con- 
sideration each  fact  ami  circum- 
stance necessary  to  enable  them  to 
come  to  a  proper  determination. 
Slate,  Ackerson,  pros.,  v.  Norfit  Ber- 
gen, 694 

19.  Where  lands  of  a  prosecutor  as- 
sessed are  those  contained  in  what, 
in  the  proceedings,  is  calle<i  plot  .1, 
and  it  appears  Irom  tlie  evidence 
that  the  plot  embraces  other  lands 
than  those  of  the  prosecutor — held, 
that  the  assessment  could  not  be 
sustained  on  the  ground  that  it 
cannot  be  known  what  proportion 
of  tiie  assessment  is  properly 
chargeable  to  the  prosecutor      Jb. 

20.  Tiiis  error  is  not  remedied  by  the 
act  of  April  21st,  1876,  {Pmnph. 
Lavs,  1876,  p.  291,)  that  act  ap- 
plying only  to  assessments  pro- 
perly assessed,  in  the  name  of  the 
right  owners.  lb. 

III.   Charters  of  Particular  Cities. 

1.  City  of  Camden.  •. 

21.  Under  Sections  11  and  14  of  the 
charter  of  the  city  of  Camden,  the 
office  of  a  councilman  becomes 
vacant,  and  the  right  to  make  an^ 


appointment  in  his  stead  arises, 
when  be  ceases  to  have  such  a  resi- 
dence in  his  ward  as  will  entitle 
him  to  be  an  elector.  Stale,  ex  rel. 
Danbmunn,  v.  Camden,  57 

22.  Under  the  ordinances  of  the  city 
of  Camden  now  in  force,  tiie  chief 
engineer  of  the  fire  department 
holds  his  office  for  the  term  of 
three  years.  Bradshaw  v.  City 
Council  of  Camden,  417 

23.  Section  70  of  the  charter  of  ( 'am- 
den,  which  enacts  that  the  council, 
on  or  before  the  1st  day  of  March 

1  in  each  and  every  year, shall  direct 
and  authorize  the  city  solicitor  to 
proceetl  and  sell  lands  for  taxes,  is 
so  far  directory  in  fixing  the  time 
that  valid  sales  may  be  made  after- 
wards, yet  the  statute  should  be 
obeyed  and  'the  duty  performed  at 
the  time  specified.  IIiK/r/  v.  Cam- 
den, '  ■  620 

24.  If  the  council  delay  or  refuse  to 
order  the  sale,  a  mandainus  will  be 
ordered  on  the  relation  of  the  city 
solicitor,  who  is  a  citizen  and  tax- 
payer, lb. 

2.  Borough  of  Chamber sburg. 

25.  An  ordinance  to  vacate  Hill  street, 
ill  the  borough  of  Cliamberslmrg, 
having  been  passed  by  the  common 
council,  without  previous  notice — 
held,  that  the  vacation  of  a  street  is 
an  improvement  in  the  sense  of  Sec- 
tion 25  of  the  charter,  (Lavs,  1872, 
p.  1044,)  and  that  until  notice  of 
the  piopositioii  to  vacate.  &c..  had 
been  given,  as  prescribed  by  that 
section,  no  ordinance  for  such  pur- 
pose could  be  legally  adoj)ted. 
Coolc  v.  Mayor,  (tv.,  of  Chambers- 
bury,  257 

26.  The  charter  of  the  borough  of 
Chambersburg  gives  the  borough 
no  right  to  maintain  ejectment  for 
an  encroachment  on  the  Trenton 
and  Crosswicks  turnpike.  Borough 
of  Chambersburg  v.  Manko,         496 

3.  City  of  Elizabeth. 

21.  Notice  must  be  given  of  the 
making    of   the    final    assessment. 
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under  Section  7  of  tlie  supplement 
to  the  city  charter   of  Elizabeth, |j 
passed    April    4th,    1873.      State}' 
Woodruff,  pros.,  v.  Cily  of  Elizabeth,^' 

55 1 

28.  The  fifth  section  of  the  supple-: 
ment  to  the  charter  of  the  city  ofj 
Elizabeth,  passed  March  17th, 
1875,  applies  only  to  assessments' 
which  liave  been  set  aside  since'! 
tiie  act  was  passed.  Citt/  of  Elisa-^' 
beth  V.  Hill,  "    "       555jj 

See  Taxation,  19,  20.  i| 

4.    Town  of  Hammonton. 

29.  The  twenty-nintli  section  of  the 
act  incorporating  the  town  of  Ham- 
monton, in  Atlantic  county, 
{Paviph.  Laws,  186G,  p.  202,)  held 
not  to  be  in  conflict  with  or  as  re- 
pealing Sections  30,  31  and  32  of 
the  "  act  to  incorporate  the  ciiosen 
freeholders  in  the  respective  coun- 
ties of  tiie  state."  FreeholdevH  of 
Ailuntic  V.  Tilton,  605 

30.  Hammonton  is  pro,')erly  included 
in  levying  a  tax  for  the  support  of 
the  poor  in  the  county  poor-house 
of  that  county,  ordt-red  by  the 
board  of  freeholders  to  be  assessed 
upon  the  count  v.  lb. 

5.   C'////  of  .Jersey   Cily. 

31.  Under  the  second  section  of  the 
supplement  to  the  charter  of  Jer- 
sey Citv,  approved  March  24th, 
1873,  (Pmnph.  Lairs,  400,)  the 
mayor's  power  to  veto  extends 
only  to  such  action  of  the  city 
boards  as  partakes  of  a  legislative 
character,  and  not  to  the  afipoint- 
ment  of  city  collector.  ll(ii(jht,  v. 
Love,  14 

32.  The  Board  of  Aldermen  of  Jersey 
Citv,  acting  under  the  charter  of 
1871,  {Pmnph.  L..  1871,7).  1094,) 
passed  die  following  ordinance: 
■'  Sec.  1.  No  person  or  persons 
shall  drive,  or  cause  to  be  driven, 
any  drove  or  droves  of  Jiorned  cat- 
tle, (except  milch  cows),  through 
any  of  the  streets,  aveiuies,  &c.,  in 
Jersey  City.  Sec.  2.  That  any 
person,  Ac  that  shall   violate  the 


[I  provi-sions  of  this  ordinance,  shall, 
I  for  every  such  offence,  forfeit  and 
/  pay  the  sum  not  exceeding  $50." 
Sec.  24,  pi.  5,  of  the  charter,  author- 
ized the  board  to  pass  ordinances 
to  regulate  anil  control  the  driving 
of  cattle,  &c.,  through  the  streets, 
t&c,  of  the  city.     Held — 

1.  That  the  ordinance  in  question 
is  not  bad  for  uncertainty  in  the 
penalty. 

2.  That  it  is  bad  for  vagueness  and 
uncertainty  in  the  thing  forbidden. 

3.  That  if  the  eflfect  of  it  is  etfect- 
iially  to  prohibit,  Ac,  it  is  void, 
for  the  additional  reason  that  the 
board  had,  by  their  charter,  no 
authority  to  make  such  an  ordi- 
nance. McConrill  v.  Mayor.  &c., 
of  Jersey  City,  '  38 

33.  Section  159  of  the  charter  of  Jer- 
sey City,  (Lnics,  1871, p.  llfiO.)  for- 
liids  any  board  or  department  of 
the  city  g(]vernment  to  make  a  con- 
trai't  for  work  or  materials  witliout 
j)revious  advertisement  for  pro- 
posals, with  certain  exceptions. 
Held,  that  although  thi.s  section 
does  not  make  the  breach  of  its 
terms  a  crime,  it  is  indictable. 
State  V.  St<irlup,  423 

ft.   City  of  Paterson. 

34.  Under  the  charter  of  the  city  of 
Pateison,  audit  by  the  comptroller 
and  approval  by  the  committee  of 
finance,  of  a  claim  ibr  services 
against  the  city,  is  not  an  ortler  of 
allowance  of  the  bill  by  the  cor- 
poration, and  certiorari  will  not  lie 
to  review  their  action.  Slate, 
Hixsey,  pi  OS.,   v.   Woodniff.  72 

35.  .\  resolution  of  tiie  board  of  alder- 
men, allowing  tlie  claim  and  order- 
ing [)aymeiit,  would  be  subjeci  to 
siu'h  review.  fb. 

36.  The  approval  of  a  claim  against 
the  city  of  Paterson,  by  tiie  depart- 
ment of  finance,  under  the  city 
charter  is  reviewable  by  certiorari. 
State,  Horsey,  pros.,  v.  City  of  Pat- 
erson, 489 

7.    Tovn  of  Union. 

.37.  The  charter  of  tlie  town  of  Union, 
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Hudson  county,  ( Luv-s,  1874,  p.  654,1 
i<  18,)  excepts  from  the  general  :is-| 
sessment,  "'  taxes  for  gas,  water, 
and  ferry,  which  shall  be  assessed! 
ill  equal,  proportions  on  all  lots.", 
Hel'l — that  an  assessment  for  gas 
and  lamps  ui)on  all  the  town  lotSj 
by  their  niuiiber,  as  ihey  appeared 
on  the  map,  each  for  an  erpial  sum, 
without  regard  to  value,  is  not  iri' 
equal  proportions.  Stale,  Coiisitt,\ 
pros.,  V.  Reimensehn eider,  625i 


NATIONAL  IJANKS.  0. 

See  Taxation,  6,  7. 


NEULKIENCE. 

1.  A  master  is  not  liable  to  a  servant 
for  the  negligence  of  a  fello\v-i 
servant  while  the  two  are  engaged!! 
in  the  same  common  employment,! 
unless  for  negligence  in  the  selec- 
tion of  the  servant  in  fault,  or 
in  retaining  him  after  notice  ofi 
his  incompetencv.  McAndreus  v. 
Burnx,  '  117! 

"2.  A  I'el low-servant  i«  any  one  who 
serves  and  is  control  led  l>y  the  same 
mastei' ;  common  employment  is 
service  iif  sucIj  kind  that,  in  the 
exercise  of  ordinary  sagacity,  all 
who  engage  in  it  may  be  able  to 
I'oresee,  when  accepting  it,  that! 
through  the  negligence  of  fellow-, 
servants,  it  may  expose  them  tO' 
injury.  lb. 


3.  In  actions  fur  person;!  1  injuries,j| 
caused  by  railroad  trains,  wherei 
there  are  (Undilfid  and  t)ualifying. 
circumstances,  the  question  ol  neg- 
ligence or  want  of  proper  care 
must  be  left  lo  the  jurv.  Bonnell 
v.  /).,  L  &  ir.  R.  R   Co .  189 

4.  The  plaintiti  will  not  be  non- 
suited, imless,  upon' his  own  show- 
ing, he  is  guilty  of  negligence 
which  contril>utetl  to  the  injury  ; 
nor  will  the  vei'dict  be  set  aside,  1 
unless  the  jury  are  clearly  wrong 
in  their  conclusion.  Ih. 

5.  Where  a  i)erson,  as  he  approaches 
a  railroad  cro.ssing,  with  a  single 


track  and  infrequent  trains,  sees  a 
train  with  the  rear  towards  him, 
going,  apparently,  in  an  opposite 
direction,  and  is  deceived  by  ap- 
pearances, and  his  attention  dis- 
tracted by  the  actions  of  per.sons 
at  a  distance  attempting  to  warn 
him  of  his  danger  from  the  train 
which  is  backing  rapidly  and  qiu- 
etly  towards  him,  and  a  wagon 
has  crossed  jusi  before  him,  it  will 
be  left  lo  the  jury  to  say  whether 
there  is  want  of  proper  care.      lb. 

In  actions  for  injuries  resulting 
from  tire  originating  through  the 
defendant's  negligence,  and  com- 
municated to  the  plaintiff's  prop- 
erty, where  distance,  intervening 
objects,  or  the  manner  in  which 
the  fire  was  communicated,  present 
the  question  whether  the  plain- 
tiff's los's  is  attril)Utable  to  the  de- 
fendant's negligent  act,  and  there 
being  no  intervening  agency  appa- 
rent which  may  stand  in  law  as 
•he  immediate  cause  of  the-  injury, 
the  question  is  one  for  the  jury 
whether,  under  all  the  conditions 
under  which  the  loss  happened, 
the  destruction  of  the  plainiiff''s 
property  was  a  residt  that  reason- 
ably might  have  been  expected — 
though  not,  in  fact,  anticipated — 
from  the  defendant's  negligent  act. 
D.,  L.  &  W.  R.  R.  Co.  V.  Salmon, 

299 

NON-SUIT. 

.See  I'KAc'TtCE,  1. 


NOTICE. 

.See  Agkncy,  1. 
Damage?;,  3. 
nui.sance. 
Schools,  1. 
Taxation,  8. 


OFFICERS. . 

W'iiere  tiie  commencement  of  an 
official  term  is  nt)t  otherwise  fixed, 
the  term  l)egiMs  as  .soon  as  the  ap- 
jKunlee  is  aiilhorized,  by  his  own 
action,  to  legally  a-ssume  the  du- 
ties of  his  office,  and   not   merely 
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when  he  actually  enters  upon   the 
office.     Haifjhl  v.  Love,  14 

2.  When  a  board  has  ci)Ui|)letely  ex- 
ercised its  power  of  appointing  al 
person  to  an  office,  an<l  that  person 
is  not  reinoval)le  at  the  will  of  the 
Ijoard,  a  rescission  of"  the  appoint- 
ment Avill  not  affect  tiie  right  to 
the  office.  Ih. 

3.  The  power  to  remove  an  officer 
"for  cause,"  can  be  exerted  only 
for  just  cause,  and  after  the  officer 
has  had  an  opportunity  lor  de- 
fence, lb. 


4.  On  cerliordi-i  to  review  a  tax,  th 
court  will  not  look  into  the  validi-f|2. 
ty  of  the  title  to  office  of  those 
holding  ineinl)erslup  in  the  taxiiio 
body  under  a  colorable  appoint- 
ment. Their  acts  are  concbisive, 
so  far  as  the  public  or  third  per- 
sons are  concerned.  Slide,  Hoei/,^ 
proii.,  V.  CoUeelnr,  <{■(-.,  75 


6.  The  receipt  of  the  state  treasurer 
is  not  evidence  of  the  moneys  paid 
to  him,  unless  tlie  sauie  be  coun- 
tersigned by  the  comptroller,  liut 
the  statute  does  not  invalidate  such 
payment  itself  for  the  want  of  such 
countersigning.      Soo>i   ads.    State, 

135 

6.  The  comptroller  is  not  the  agent 
of  the  state  for  the  purpose  of 
making  statements  with  i-espect  to 
the  moral  standing  of  the  treas- 
urer ;  consequently  such  state- 
ments will  not  affect  the  state.  lb. 


7.  When  no  time  is  fixed  by  law  for 
the  commencement  of  an  official 
term,  it  begins  to  run  from  the 
date  of  the  appointment.  Haighl 
V.  Love,  476 

See  Certiorari,  1. 

Municipal  Corporations,  21, 

22. 
Mandamus. 


PARTNERSHIP. 

See  Evidence,  2,  3. 


PENALTIES. 

,  Under  the  several  acts  relative  to 
the  sale  of  malt  or  spirituous 
liquors  in  the  township  of  Mont- 
clair,  the  penalties  are,  by  the 
words  of  the  act  of  1871,  p.' 142(3, 
recoveral)le  by  an  action  of  debt  : 
and  the  act  provides  that  no  re- 
quirement of  any  act  or  of  the 
common  law  regulating  penal  ac- 
tions or  actions  by  common  in- 
formers, shall  apply  to  these 
actions.  Held,  that  no  note  need 
be  made  of  the  day,  month,  and 
year  of  the  institution  of  the  suit. 
Murphy  V.  Jfontclair,  673 

^VMlere  the  act  provides  for  a  larger 
penalty  for  a  second  conviction, 
and  it  is  offered  as  evidence  of  the 
first  otience  that  a  judgment  has 
been  entered  against  the  defendant 
for  the  penalty  incurred  for  the 
first  offence — held,  that  the  fact  that 
an  appeal  is  pending  in  tlie  first 
case  is  no  defence  to  the  second 
action.  lb. 

.  Where  the  prohibition  of  the 
statute  is  against  the  sale  of  any 
ale,  porter,  beer,  or  other  malt 
or  spirituous  licpiors  as  a  bevernge, 
and  the  state  of  demand  sets  out 
the  sale  of  two  glasses  of  beer  as  a 
beverage — held,  that  the  demand 
was  sufficient,  without  asserting 
that  the  beer  was  malt  or  spirit- 
uous, lb. 


PLEADINd. 

1.  A  plea  alleging  knowledge  in  the 
state  of  the  misconduct  of  one  of 
its  officers,  need  not  disclose  how 
such  knowledge  was  obtained. 
Sooy  ads.  State,  135 

2.  In  an   attachment   against  one  of 
.  several  joint  ilebtors,  when  all   of 

such  debtors  are  non-residents,  if 
the  defendant  appears  and  pleads 
the  non-joinder  of  the  omitted 
parties,  such  plea  will  not  be  sus- 
tained.     Thayer  v.  Treat,  150 

3.  Where,  after  demurrer  isoverruled, 
leave  is  given  to  plead,  and  the 
demurring     party   pleads    to    the 
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[)leadin<;   (icniurred    to,  he   waives!' 
the  iliinmrer,  and,  on  error  afier 
final  judgment,  tlie  demurrer  will 
not  appear  on    tlie  record.     I).,  L.\  2 
it-  ir.  B.  B.  Co.  V.  Salmon,        299' 

4.  A  deelaration  lor  money  paitl  for 
the  use  of  the  defendant  as  exeoii- 
toi- and  at  his  reijnesi,  is  f^ood,  and 
warrants  a  Judgment  (/<-  boiiiif  te>itu- 
torin.     Wdkemaii  v.  Paiihnier,  Ex^>\-\ 

340 

5.  If,  to  such  a  deehnation,  tiie  de- 
fendant pleads  proceedings  to  l)ar 
creditors  under  the  statutes  aliove 
mentioned,  and  thereto  the  plain  „ 
lift' replies  tiiat  the  money  was  j)aid 
lifier  the  lime  limited  for  presenta- 
tion of  demands  liad  expired,  he 
need  not  also  aver  that  assets  re- 
main in  ihe  executor's  hands.  It  j 
devolves  on  the  executor  to  aver 
the  want  of  assets.  lb. 


6.  Nor  need  the  plaintiff,  in  such  a 
replication,  state  any  other  fact 
tlian  that  he  paid  the  money  after 
liie  time  limited  liad  expired  ;  liiis, 
with  the  facts  alleged  in  the  decla- 
ration, shows  thai  he  has  a  legal 
cause  ol  action  against  the  execu- 
tor, which  the  statutory  jiroceed-; 
ings  do  not  l>ar.  Ib.\ 


7.  Variance  in   immaterial   dales  as  5. 
stated  in  tlie  declaration  and  in  liie[| 
replication,  is  not  such  a  departure; 
as  will  sustain  a  general  demurrer. 

lb. 


8.  A  plea  containing  matters  occur- 
ring before  suit  hrought,  sliouhl  not 
be  pleadeil  as  a  plea  piiii^  flurreiii 
continuance,  though  filed  by  way  of 
amendmeni,  l)y  j)ermission  of  the 
court.  \i\  averment  in  such  plea, 
that  "llie  plaintitt"  ought  not /((.>7Aer 
to  maintain  his  action,"  is  in- 
formal. Knupp  V.  Mayor,  li'c.,  of 
Hoboken,  394' 

See  Set-off,  (j. 


PRACTICE. 

1.  A  non-suit  in  the  Common  Pleas 
on  appeal,  unreversed,  is  not  an  ob- 
stacle  to   a   new  suit   beiweeii   the 


same  parties  on  the  same  cause  of 
action.     Lori(jstreet  v.  Phile.         63 

The  power  of  amendment  con- 
ferred by  the  one  hundred  and 
thirty-eighth  section  of  the  Prac- 
tice Act  of  1874,  extends  to  the 
Court  of  Errors,  and  in  cases  where 
no  iniiiry  has  been  done  to  the 
party  complaining,  by  or  through 
error  of  mere  t'orm,  it  is  incumbent 
on  the  Court  of  lirror.s,  in  the  in- 
terest of  justice,  to  exercise  the 
power.  Amerieun  Life  Ini<.  (  o.  v. 
Day,  39 

,  A  justice  of  the  Supreme  Court  has 
power  to  strike  out,  as  a  sham  plea, 
the  general  issue,  accompanied  liy 
the  statutory  aflidavit.  If  the  plea 
is  false,  it  is  not  an  invasion  of 
the  right  of  trial  by  jury.  Coif/cen- 
rlall  v.  BobiiL-ion,  98 

,  It  is  error  in  the  judge,  at  the 
trial,  to  permit  counsel,  in  his  sum- 
ming up,  to  read  to  the  jury  the 
remarks  of  the  court,  in  the 
opinion  read  at  bar,  on  a  motion 
for  u  new  trial  in  the  same  case, 
touching  the  weight  of  evidence  or 
the  credibilitv  of  the  witnesses. 
Allaire  V.  Allaire,  113 

But  an  objection,  at  the  trial,  to 
the  reading  of  such  opinion,  is  too 
broad,  as  such  opinion,  with  re- 
spect to  the  law  stated  in  it,  could 
be  lawfully  read  to  the  jury.  It 
must  ajipear,  to  render  the  excep- 
tion available,  in  the  bill  of  excep- 
tions, that  tlie  attention  of  the 
judge  was  drawn  to  the  point  by 
ihe  objection  being  ccmfined  to 
that  portion  of  the  reading  which 
was  deemed  illegal.  lb. 

.  There  can  be  no  recoupment  in  a 
suit  on  a  sealed  instrument.  Pi  ice's 
/i'x'c.s  V.  Beynohl.^,  171 

.  In  an  assessment  of  damages  under 
judgment  inierlocnlory  by  default, 
the  only  matter  that  the  plaintifl 
has  to  prove,  or  the  defendant  is 
permitted  to  controvert,  is  the 
amount  of  damages.  Tlie  cause 
of  aition  stated  in  the  declaration, 
and   the  riifht  tu  some  damage-;  in 
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respect  to  it,  are  admitted  by  the 
default.     Creamer  v.  Dikemnn,  195 

8.  On  appeal,  the  cause  is  tried  de 
novo,  by  the  Court  of  Coiniuon 
Pleas,  on  its  merits.  Evidence 
admittecJ  or  excluded  by  tlie  jus- 
tice, must  be  passed  upon  by  tlie 
Common  Pleas,  if  offered,  and 
judgment  be  given  (in  the  proof 
made,  the  same  as  if  the  cause  had 
originally  been  brought  in  that 
court.     Burh  v.  Shreve,  214 

9.  Only  objections  which    go    to  iliejj 
form  ot  the  remedy,  without  ques- 
tioning the  rigtit  of   the  phiintiffl! 
to  recover,  are  waived  by  the  fail- 
ure   to    present    them    before   the 
justice.  76. 

10.  In  actions  upon  contract  for  the 
payment  of  money,  the  defendant, 
after  suit  brought,  may  tender  a 
sura  less  than  the  plaintiffs  de-' 
mand,  so  as  to  save  costs  subse- 
quent to  the  tender,  if  the  plaintiff^ 
fails  to  recover  in  excess  of  the 
tender.      Wriffht  v.  Behren^,       413 

11.  A  judgment  by  default  will  not 
be  set  aside  on   the  gromid  of  sur-  i 
prise  and   merits,  if  it  ap[)ear  that 
the  defendant    has   been   guilty  of 
laches      Hiu/he!^  ads.  Cooper,     415  ! 

12.  On  error,  objections  cannot  bejl 
entertained  that  were  not  taken, | 
considered,  or  decided  in  the  court! 
below,  or  made  the  subject  of  auy| 
assignment  of  error.  State,  Hoey,\ 
pros.,  V.  Lewis,  501 1! 

I 

13.  The  attorney  of  a  corporation' 
may,  in  virtue  of  his  retainer,  con- 
sent to  a  reference  of  a  cause, 
thoiigh  he  had  no  authority  under 
corporate  seal  to  appear,  or  to  I 
consent  to  a  reference.  Paret  v.ii 
Bayonne,  559|' 

14.  Where  a  defendant  in  custody 
under  capias  ad  satisfaeiendum^ 
gives  a  bond  to  take  the  benefit  of 
the  insolvent  law,  is  refused  a  dis- 
cliarge,  and  does  not  surrender 
liimself  to  the  sheriff,  an  alius  co. , 
sa.  cannot   be    issued    to  re-arrestL 


hira  ;  tlie  plaintiff's  remedv  is  on 
the  bond.     David  v.  Blunde'll,   612 

See  Attach  MKNT. 
Bail,  1,  2,  3. 
e.tectment. 
Erroe. 
Lunatic. 

Mechanics'  Lien,  1,  4.  5» 
6,  7,  8. 


QUO  WARRANTO. 


See  Certiorari,  1. 


RAILROADS. 

l.A  railroad  company  is  bound  to 
keep  its  track  free  from  combusti- 
ble matter,  whereby  fire  may  be 
communicated  fiom  its  locomo- 
tives to  adjoining  property.  Neg- 
ligence in  snfl'ering  combustible 
matter  to  accumulate  on  its  right 
of  way,  so  as  to  make  it  dangerous 
to  adjoining  property  to  rim  its  lo- 
comotives through  it,  will  make 
the  company  liable  for  injuries 
from  fires  originating  in  such  com- 
bustible matter  from  coals  dropped 
or  thrown  from  its  locomotives, 
and  carried  thereby  to  adjoining 
projierty,  though  there  be  no  alle- 
gation that  the  engine  from  which 
the  coals  were  dropped  or  thrown, 
was  improperly  constructed  or 
driven.  D.,  L.  '&  W.  R.  R.  Co.  v. 
Salmon,  299 

2.  The  owner  of  lands  adjacent  to  a 
railroad,  is  not  obliged  to  keep 
his  lands  contiguous  to  the  track 
free  from  leaves  or  other  combus- 
tible matter  coming  or  being  there- 
on. He  may  cultivate,  build  upon, 
and  use  his  lands,  or  leave  them 
in  a  slate  of  nature,  as  he  may  see 
proper,  and  will  take  upon  himself 
no  other  risks  than  such  as  are  in- 
cident to  the  operation  of  the  road 
with  proper  care,  by  the  company, 
and  will,  nevertheless,  be  entitled 
to  damages  for  injuries  by  fires 
arising  from  the  negligence  of  the 
company  in  the  construction  or 
management  of  its  locomotives,  or 
in  the  condition  in  which  its  track 
is  suffered  to  remain.  Ih. 
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3.  Xor  will  such  owner  be  barred  of 
recovery  of  damages  for  injury  by 
tires  caused  by  the  negligence  of 
the  company,  l)y  the  fact  that  the 
company  ac([uired  the  right  of  way 
through  his  land  by  grant  or  con- 
demnation. A  conveyance  of  land 
for  railroad  purposes,  or  an  assess- 
ment of  the  value  of  lands  taken, 
and  damages  under  proceedings 
to  condemn,  only  bars  the  recovery 
of  such  damages  as  naturally  and 
necessarily  arise  from  the  use  of 
the  premises  for  the  authorized 
purpose,  and  will  not  bar  the  re- 
covery of  damages  for  injuries 
ai'ising  from  unskilful  or  improper 
construction,  or  negligence  in  op- 
erating the  road.  For  such  dam- 
ages, tiie  remedy  by  action  re- 
mains, notwithstanding  the  con- 
veyance or  condemnation.         lb. 

4.  By  a  provision  in  the  charter  of  a 
railroad  company,  its  road  was  de- 
clared lo  be  a  public  highway  for 
the  use  of  steam  engines,  and  cars 
propelled  by  steam  engines,  only.' 
Held,  That  the  company  was  liable 
for  injuries  from  tire  thrown  by 
the  locomotive  of  another  compa- 
ny, which  the  defendants  suffered 
and  permitted  to  be  run  on  tlie 
road  without  any  sj)ark-arresier  on 
it,  its  defective  conilitidii  being 
known  to  the  defcndauls'  train 
des[)atcher,  who  exercised  no  su- 
pervision over  it.  Tb. 

o.  Where  one,  by  negligence  or  mis- 
conduct, occasions  a  fire  on  his 
own  premises,  or  the  premises  of  a 
thirl  person,  which  spreads  from 
thence  to  the  plaintiff's  pr()|)erly, 
and  causes  an  injury,  the  injury  is 
not,  as  a  legal  proposition,  tuo  I'ar 
remuved  from  his  negligent  act  to 
involve  liim  in  legal  liability. 
Ryan  v.  N.  Y.  Central  li.  R.  Co., 
35  N.  Y.  210,  and  Pennu.  R.  R. 
Co.  V.  Kerr,  02  Pent}.  353,  disap- 
jiroved.  '  [b. 

■').  In  actions  for  injuries  residting 
i'rom  tire  originating  through  the 
defendant's  negligence,  and  com-l 
municated  to  plaintiff's  property, 
where  distance,  intervening  ob- 
jects, or  the  manner  in  which  the 
lire  was  communicated,  ])resent  tiie 


question  whether  the  plaintiff's 
loss  is  attriljutable  to  the  defend- 
ant's negligent  act,  and  there  be 
no  intervening  agency  apparent 
which  may  stand,  in  law,  as  the 
immediate  cause  of  the  injury,  the 
question  is  one  for  the  jury 
whether,  under  all  the  conditions 
under  which  the  loss  happened, 
the  destruction  of  the  piaintiff"'s 
property  was  a  result  that  might 
reasonably  have  been  expected — 
though  not,  in  fact,  anticipated — 
from  the  defendant's  negligent  act. 

lb. 

BECOUPMENT. 

See  Practice,  6. 


REPLEVIN. 

A  mortgagee  of   real  estate,  whose 
i     debt  is  due,  but  who  has  not  enter- 
ed  into    possession,   cannot   main- 
I     tain  replevin  for  a  specific  chattel, 
I     which    the    mortgagor,    or  his  as- 
signs,   has   severed    and    removed 
from  the  realty,  and  which  before 
severance,  was  a  fixture  or  part  of 
the  realty,  and  subject  to  the  mort- 
gage.    Kircher  v.  Schalk,  335 


ROADS. 

1.  The  township  committee  being 
directed,  peremptorily,  by  the 
statute,  to  cause  to  he  as.sessed  and 
collected,  the  moneys  to  pay  dam- 
ages assessed  to  lanil-owners  in 
laying  out  a  public  road,  a  manda- 
niiia  will  issue  to  enforce  the  exe- 
cution of  the  <iuty,  biU  no  author- 
itv  being  conferred  upon  them  lo 
assess  and  collect  funds  to  pay  for 
opening,  clearing  out,  inakiiig  and 
repairing  liighvv;iys,  without  sub- 
mitting to  town  meeting  what 
moneys  shall  be  raised  for  that 
purpose,  a  tnnudaniHA  will  not  be 
awarded  in  tiie  latter  ca<e.  Slate, 
ex  rel.  Whitvnac.h,  v.  Bernurda,     60 

2.  The  committee  will  not  be  required 
to  appropriate  to  the  o|)ening  of 
a  new  road,  the  moneys  voted  ex- 
pressly for  I'eparation  of  the  old 
highwavs.  lb. 
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3.  It  is  tlie  duty  of  tlie  overseer  ofj 
the  highways  to  make,  open,  clear 
out,  and  work  tlie  roads,  and  if  he 
fails  to  do  so,  he  may  be  indicted 
or  sued  for  [)enalties  ;  and  he  is 
also  within  reach  of  the  manda- 
tory writ  of  this  court.  lb. 

4.  The  ancient  rule  of  the  common 
law,  that  it  was  of  the  essence  of  a 
higliway  that  it  should  be  laid  to 
a  market  town,  or  from  town  to 
town,  and  be  a  thoroughfare  hav- 
ing no  terminus  a  quo  or  fenninHs 
ad  quern,  has  been  overruled.  It 
is  now  iu)t  essential  lo  a  higliway 
that  it  be  a  thorough f[ire.  If,  in 
fact,  it  is  open  and  common  to  all 
the  public,  it  is  a  pulilic  highway, 
witliout  regard  to  tiie  place  of  its 
termination.  State,  Atkinson,  pros., 
V.  Bishop,  226 

5.  A  road  may  be  laid  out  as  a  pub- 
lic road,  under  our  statute,  though 
it  have,  at  one  end,  no  outlet,  and 
terminate  on  private  property.  lb. 

6.  The  fourth  section  of  the  act  con- 


review  the  judgment  of  the  sur- 
veyors in  determining  that  a  pub- 
lic road  was  necessary,  and  set 
aside  their  return,  on  the  ground 
of  error  in  judgment.  lb. 

9.  The  general  meaning  of  that  part 
of  the  road  act  which  recpiires  the 
surveyors  to  make  "  return,  &c., 
and  reference  to  the  most  remark- 
able places,"  is,   that  they  are  to 

i  refer  U>  such  places  and  objects 
along  and  near  the  line  of  the 
I  road,  on  either  side,  as  may  seem 
'  to  them  most  likely  to  be  useful  as 
monuments  by  which  the  true 
location  of  the  road  may,  at  any 
future  time,  be  determined.  Hoff- 
man V.  Modvuni,  252 

10.  The  judgment  of  the  surveyors 
upon  these  points,  if  fairly  exer- 
cised, will  not  be  reviewed  in  this 
court.  lb. 


cerning  roads,  which  provides  for 
laying  private  roads,  does  not  limit 
the  public  right  of  laying  public 
roads.  Its  purpose  is  solely  to  pro- 
vide a  means  for  private  individu- 
als to  obtain  access  to  highways, 
under  circumstances  in  which  a 
public  road  might  not  he  deemed, 
necessary.  lb.  ^ 


7.  The     jurisdiction     to     determinen 
whether  the  public  road   applied  | 
for  is  necessary  for  public  conveni- 
ence, is  lodged  exclusively  in  thej 
surveyors   of   the    highways,    and 
the  power  to  review  their  determi- 
nation is  conferred  exclusively  on 
the  freeholders  who  shall  be  ap- 
pointed  to  review  their   proceed- 
ings. 76.  l3. 

8.  The  Court  of  Common  Pleas  has 
jurisdiction  to  determine  whether 
the  proceedings  have  been  con- 
ducted in  compliance  with  the' 
statute,  and  may  set  aside  the 
report  of  the  surveyors,  or  the  cer-! 
tiiicate  of  the  freeholders,  for  non- 
conformity with  the  requirements 
of  the  statute,  or  illegality  in  mat-] 
ter    of    substance,    but    it   cannot  ■ 


SALE. 

The  property  in  a  chattel  passes 
according  to  the  intention  of  the 
parties.  That  is  a  question  of  fact 
for  the  jury,  unless  it  is  plain  by 
admitted  facts,  that  the  law  will 
justify  a  tinding  but  one  way. 
Hires  v.  Hurff,  4 

Where  there  is  a  contract  for  the 
sale  of  a  smaller  quantity  of  goods 
from  a  greater  mass  of  like  (jual- 
ity  (corn),  which  remains  in  the 
possession  of  the  seller,  without 
selection  or  appropriation,  the  con- 
tract is  executory,  and  the  prop- 
erty does  not  pass,  unless  there  be 
a  clearly -expres.seil  intention  lo 
make  the  sale  absolute.  lb. 

.  When  a  contract  is  first  made  by 
parol  for  the  sale  and  purchase  of 
a  horse,  and  a  paper  subsequently 
drawn  up  and  signed  by  the  agent 
of  the  vendor,  not  as  containing 
the  terms  of  the  contract,  but  being 
on  its  face  and  plainly  intended  to 
be  nothing  more  than  a  receipt  for 
the  purchase  money,  parol  evi- 
dence is  admissible  of  representa- 
tions as  to  the  soundness  of  ihe 
horse,  made  by  the  agent  of  the 
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vendor   at   tl>e   time  of  tlie   sale. 
Perrine  v.  Coolei/s  ExWs,  449! 


SCHOOLS.  ! 

1.  It  is  essential  to  the  validity  of 
the  certificate  of  the  district  clerk, 
under  Section  SB  of  the  school  law, 
(Rev.,  p.  789,)  ihaL  it  set  forth  that 
(hie  notice  has  been  given  of  the 
amount  of  money  proposed  to  be  i 
raised  at  the  district  meeting.  14 
Stale,  Slack,  v.  Palmer,  250  i 

'2.  Where  a  special  meeting  is  called,' 
it  is  also  necessary  that  it  appear! 
by  the  certificate  that  the  meeting 
was  ordered  by  the  trustees,  pursu- 
ant to  Subdivision  11  of  Section  ;^9i 
of  the  school  law.  Ib.\ 


SEDUCTION. 

An  action  for  the  seduction  of  the 
daughter,  in  the  lifetime  of  the 
father,  may  be  nuiintained  by  his 
personal  representative.  Noice,' 
Adm'x,  V.  Broion,  509 


SKT-OFF. 

1.  In  the  exercise  of  its  equitable  jur- 
isdiction, this  court  has  power  to 
order  one  judgment  to  be  set  off 
against  another,  where  the  judg- 
ment prayed  to  he  set  off'  may  be 
enforced  against  the  person  recov- 
ering the  judgment  to  be  satisfied 
by  the  set-off.  The  ooctrine  is  a 
purely  equitable  one,  and  will  be 
administered  in  all  cases  upon  such 
equitable  terms  as  will  promote 
sul)stantial  justice.  Brown  ads. 
Hendrickso  u ,  239 1 1 

2.  By  virtue  of  the  control  which  ^ 
courts  have  over  tiieir  suitors,  and 
over  the  officer  who  executes  their 
process,  the  set-off"  may  1)e  ordered, 
although  the  judgments  are  not  in 
the  same  cnurt.  lb. 

o.  The  bona  fide  holder  of  a  judgment 
by  a.ssignment  against  two  defend- 
ants, is  entitled  to  have  a  judgment 
recovered  against  him  by  one  of 
such  defendants,  after  such  assign- 


ment, set  off  against  the  assigned 
judgment,  even  though  the  second 
judgment  is  assigned  to  a  third 
person,  for  value,  without  notice  of 
the  assignment  of  the  first  judg- 
ment to  the  defendant  in  the  sec- 
iiud  judgment.  The  assignee  of 
the  second  judgment  takes  it  sub- 
ject to  all  existing  equities,  of 
which   the  right  to  .set  oft'  is  one. 

lb. 

The  costs  of  the  second  judgment 
will  not  be  included  in  the  order 
to  set  off;  the  attorney's  lien  for 
costs  will  be  preserved.  lb. 

\  claim  arising  from  a  bonus  paid 
on  a  usurious  loan,  is  the  subject 
of  a  set-oflf,  and  will  be  barred,  if 
not  presented  as  a  set-off",  in  a  suit 
that  offers  an  opporttniity.  Dey  v. 
Jackson,  535 

,  A  plea  of  set-off"  containing  a  .speci- 
fication of  various  items  as  in  the 
common  counts,  will  be  treated,  as 
to  form,  in  the  light  of  a  declara- 
tion, and  if  any  of  the  specifica- 
tions are  good,  a  demurrer  to  the 
whole  plea  will  not  be  sustained. 

lb. 

STATUTE. 

.  A  statute  is  valid  that  requires  a 
township  to  pay  a  debt  that  is 
morally,  but  not  legally,  due  from 
it  to  an  individual,  for  work  done 
upon  the  public  streets.  Rader  v. 
Township  of  Union,  510 

.  A  statute  relating  to  making  and 
keeping  u|i  tlie  streets  of  a  district, 
is  a  public  law,  which  will  be  no- 
ticed by  the  courts.  lb. 

.  The  eft'ort  of  the  court  is  always  to 
give  a  statute  a  prospective  effect 
only.  A  statute  will  be  construed 
to  be  prospective  only,  imless  in 
cases  where  there  is  something  on 
the  face  of  the  enactment  putting- 
it  beyond  doubt  that  the  legislature 
meant  it  to  apply  retrospectively. 
City  of  Elizabeth  v.  Hid,  555 

See  Constitution,  6,  7,  8. 
Mandamus,  4. 
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SURETY.  n 

1.  A  valid  agreement  to  give  time  on 
a  promissory  note  to  the  principal, 
will  discharge  the  surety.  Thomp-' 
son  V.  Bowne,  2|l3. 

iJ.  Sureties  on  the  bond  of  the  state 
treasurer,  are  liable  for  moneys  i 
received  by  him  daring  the  con-] 
tinuance  of  their  suretyship,  and] 
used  by  him  in  payment  of  arrears;  4, 
due  from  him  to  the  state  at  the 
time  the  bond  was  given.  Slate  v. 
Sooy,  539  ■ 

3.  S.  was  treasurer  of  the  state  from  i 
January,  1873,  to  September,  1875.'! 
In  .\pril,  1875,  he  gave  a  new  bond, 
with  new  sureties.      He  was  then  a 
defaulter  to  the  state,  .\fter  April, , 
1875,  he  received  a  large  sum  of 
public  moneys,  pai-t  of  which  he 
applied  to  discharge  his  prior  de- 
falcation, and  part  he  failed  to  ac- 
count for.     Held,  in  an  action  on 
the   new  bond,    that    his   sureties 
were  liable  for  both  amounts.     lb. 


TAXATION.  I 

1.  A  foreign  corporation,  whose  busi- 
ness is  the  mining  of  coal  in  Penn- 
sylvania, which  is  sent  by  railroad  t 
across  this  state  to  tide-water  for  J6, 
shipment  to  customers  in  other 
states,  and  whose  office  for  receiving 
orders  for  coal  and  transacting  its 
business,  is  in  New  York  citv.  i 
IIM— 

1.  That  such  corporation  is  not  tax- 
able  on    coal    lying  on    its   dock, 
which  is  delayed  within  this  state, 
awaiting  shi{)ment  to  other  states. 
*2.  That  such  corporation  is  not  tax- ; 
able  on  coal  shipped  direct  from  its 
mines  and  delivered  in  this  state, 
in  cars,  to  local  dealers,  on  orders 
transmitted    through    its  office    in  i 
New  York  city.  State,  Lehigh,  &c.,  . 
Coal  Co.,  pros.,  v.  Carrigan;  35 

2.  A  tax  upon  personal  property  in  j 
possession,  or  under  control  of  an  ' 
executor,  should  l)e  against  the] 
person  holding  the  office  in  bis  rep-J 
resentative  character,  and  notl 
against  "the  estate  of"  testatrix  ;l  7. 
and  sucii  tax  can  be  assessed  onlv  I 


in  the  township  where  executor  re- 
sides for  all  such  property,  wher- 
ever situate.  Stale,  Ely,  pros.,  v. 
Collector,  etc.,  79 

.  An  executor  intended,  or  likely  to 
be  afiected  by  a  tax  against  "  the 
estate  of"  his  testatrix,  may  prose- 
cute certiorari  to  have  such  tax  re- 
viewed, lb. 

.  Under  the  act  of  1869,  p.  1225,  (the 
five-county  act),  all  lands  to  which 
it  applies  are  to  be  taxed  in  the 
township  wherein  they  lie.  This 
repeals,  by  necessary  implication, 
the  provision  in  the  general  law  of 
1866,  (Nix.  Dig.  951,  pi.  88,)  that 
an  occupied  farm  or  lot  lying 
partly  in  one  township  and  partly 
in  another,  shall  be  assessed  in  the 
township  where  the  occupant  re- 
sides. State,  Savage,  pros.,  v.  Jones, 

246 

The  act  of  March  26th,  1852,  {Nix. 
Dig.  946,  pi.  61,)  confers  uiwn 
this  court  power  to  correct  an  as- 
sessment for  taxes,  if  it  can  be 
shown  that  the  amount  or  value  of 
taxable  property  for  which  any 
person  is  therein  assessed,  is  too 
great.  State,  Trumbull,  pros.,  v. 
Cilij  of  Elizabeth,  249 

The  restriction  on  the  power  of  the 
states,  in  the  matter  of  taxation  of 
national  banks,  does  not  arise  from 
the  fact  tliat  they  are  created  cor- 
l^orations  under  an  act  of  congress. 
The  states  may  lawfully  tax  the 
property  merely  of  a  corporation 
created  by  act  of  congress,  in  com- 
mon with  other  property  of  the 
same  description  throughout  the 
state.  But  to  the  extent  that  such 
property  is  invested  in  the  securi- 
ties of  the  federal  government,  it 
is  be3'ond  the  power  of  the  states 
to  tax  it  against  the  cor[)oration, 
without  permission  of  congress,  for 
the  reason  that  taxation,  in  that 
respect,  would  be  indirectly  a  tax 
upon  the  credit  and  securities  of 
the  federal  government.  State, 
North  Ward  Nat'l  Bank;  pros.,  v. 
Neivark,  380 

The  power  of  the  stales  to  tax,  in 
the  hands  of  stockholders,  the  stock 
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of  national  banks,  wliicli  is  invested 
in  federal  securities,  is  derived  ex- 
clusively frdiu  the  antliority  con- 
ferred l)y  congress.  By  the  act  of 
congress  of  1864,  as  amended  in 
1868,  power  is  granted  lo  tiie  states 
to  lax  the  sliaies  of  the  stock  of 
national  hanks,  by  including  them 
in  the  valuation  of  the  |)ersonal 
property  of  the  owners.  Tlie  only 
restriction  on  tliis  power  of  taxa- 
tion is,  that  it  shall  not  he  at  any 
greater  rate  than  is  as>essetl  on 
other  moneyed  capital  in  tiie  hands 
of  individual  citizens  of  the  slate, 
and  that  shares  owned  by  non- 
residents of  the  stale  siiall  be  taxed 
in  the  city  or  town  where  the  bank 
is  located.  The  mode  in  which 
tlie  tax  shall  be  assessed  ami  col- 
lected, and  the  place  where  it  shall 
be  laid  on  resident  stockholders, 
are  left  to  the  discretion  '>(  the  leg- 
islatures of  the  states  in  which  the 
banks  are  respectively  located.   lb. 

8.  The  prosecutrix  having  had  no 
notice  that  the  asse.-isment  for  taxes 
was  made  against  her,  and  there- 
fore no  opportunity  to  apfdy  to  tiie 
commissioners  of  appeal,  is  enti- 
tled to  review  the  assessment  by 
certiorari.  Stale.  Wiifkoff,  pros.,  v., 
Nunn,  422 

9.  Assessment  set  aside,  neither  the 
principal  or  interest  of  the  mort- 
gage assessed  being  jiavable  to  her. 

lb. 

10.  Where  land  lias  been  laid  out  and 
mapped  by  the  owner  iuio  city  lots, 
it  is  not  erroneous  to  assess  it  for 
taxes  by  the  lot  or  in  blocks,  in- 
stead of  by  tiie  acre.  Stale,  Combes, 
pros.,  V.  Wivhorne,  444 

11.  It  is  not  within  the  act  of  1876, 
(Lows,  1876,  p.  240,)  directing  cer- 
tain lands  within  incorporated  dis- 
tricts to  be  assessed  bv  the  acre. 

lb. 

12.  Mutual  loan  and  building  associa-; 
tions  are  to  be  a.ssessed  and  taxed 
at  the  full  amount  of  their  capital! 
stock  and  accumulated  surplus. 
State,  Washington  L.  &  B.  Ass^n} 
pros.,  V.  Orcreliny,  4651 


13.  The  fund  which  has  accrued  from 
monthlv  payments  on  shares,  from 
premiums  and  interest  on  loan.s, 
and  from  lines,  is  the  full  amount 
of  the  cajiital  stock  and  accumu- 
lated surplus  of  such  association  : 
the  former  being  the  aggregate  of 
the  monthly  payments  on  stock, 
which,  by  the  fundamental  law  of 
the  as.sociation,  are  maile  obliga- 
tory on  all  stockholders  alike, 
while  other  payments,  which  are 
in  etfeit  optional  with  those  who 
make  them,  represent  the  profits 
of  the  scheme,  and  make  up  the 
accumulated  surplus.  lb. 

14.  Where  a  tax  ( for  interest  on 
township  bonds)  appears  to  be 
regular  on  the  face  of  the  dupli- 
cate, the  person  assessed  must 
show  affirmatively  and  clearly 
that  such  tax  is  illegal  or  exces- 
sive, to  annul  or  reduce  it.  State. 
Cossitt,    pni.'!.,   V.    Jieiinen.-'c/ineider, 

625 

15.  Where,  in  pursuance  of  a  will, 
money  is  invested  by  executors  on 
bond  and  mortgage,  conditioned 
for  the  i>ayment  of  the  interest  an- 
nually to  the  widow  of  the  de- 
ceased duriny;  her  life,  and  for  the 
jiaynient  of  the  principal,  at  her 
death,  to  the  executors,  to  be  by 
them  distribnteil  according  to  the 
directions  of  the  will,  the  execu- 
tors are  taxable  for  sycli  liond  and 
mortgage,  at  the  present  value  of 
the  princiiial,  computed  according 
to  the  rules  of  the  Court  of  Chan- 
cerv.    State,  Wi)c/:olf,  pros.,  v.  Jones, 

650 

16.  If  such  liond  and  mortgage  be  in 
the  custody  of  one  of  the  execu- 
tors, he  is  taxable  therefor  at  his 
place  of  residence.  lb. 

17.  Commissioners  appointed  by  the 
Orphan.s"  Court  to  divide  real  es- 
tate, who  have  sold  the  same  and 
invested  one-third  of  the  proceeds, 
under  the  order  of  the  court,  to  se- 
cure the  interest  to  the  widow,  in 
lieu  of  her  dower,  are  not  taxable 
for  the  securities  they  hold  for  that 
purpose.  Slate,  Loniasson,  pros.,  v, 
Staats,  653 
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18.  A  debtor  owing  an  apportionable 
annuity,  is  entitled  to  a  deduction 
lor  tile  same  as  a  debt,  Iroiii  iiis 
taxable  property,  only  to  the  ex-| 
tent  of  wliat  had  accrued  on  the' 
day  fixed  for  assessment.  Slate,\ 
Royertt,  pro---.,  v.  Petti t.  '    654! 

19.  Tiie  following  description  in  an 
assessment,  made  under  the  sixiy- 
sevenlh  section  of  tlie  charier  of 
the  citv  of  Elizabeth,  (Laics,  1863, 
p.  109,)  "^anmel  Barber,  ii.,  60 
feet,  Linden  street,"  is  insufficient. 
St<il€,    Parker,   pros.,    v.    Eliznheth,^ 

689 1 

20.  The  assessment,  and  all  proceed- 
ings upon  it,  including  tjie  tax  sale 
to   tlie  citv   of  Elizabeth,  vacated. 

Ih. 

TOWNSHIPS. 

The  act  of  March  22d,  1871,  iPmnph.] 
L.,;j.  691,)  which  divided  the  town-f 
ship  of  Hackensack  into  thetown-| 
ships  of  Kidgeticid,  of  Englewood, 
and  of  Palisades,  and  which  de- 
clared that  the  inhabitants  of  said 
townships  should  be  liable  to  pay 
their  just  proportions  of  the  debts 
of  the  inhabitants  of  the  township 
of  Hackensack,  did  not,  proprio 
vigore,  make  any  single  township 
legally  responsible  for  any  i)ar- 
ticular  debt,  even  though  the  debt 
had  been  wholly  contracted  for 
work  within  us  territorial  limits. 
Vanderbeck  v.  lulinbilaiits  of  Engle- 
wood, 345 

See  Mandami'S,  13. 


defendants  jHiwer  to  comlemn 
lands  for  the  purpose  of  witlening 
their  road.  The  limitation  upon 
such  power  is  the  reasonable  neces- 
sity of  the  road,  the  proviso  as  to 
width  in  the  second  section  not 
applying  to  tlie  act  of  widening. 
Beck  \.  United  N.  J.  R  R.  ,(•  C. 
Co.,  45 

LTSURY. 

.  Money  paid  nsurionsly  may  be  re- 
covered. The  rule  is  not  changed 
bv  the  present  usurv  act.  Brown 
v".  Mrlnto.^h,  '  22 

.  Where,  on  a  loan  of  money,  the 
borrower  agreed  to  repay,  at  a  cer- 
tain time,  the  amount  of  the  money 
loaned,  willi  lawful  interest,  and 
further  agreed,  upon  default  made 
in  such  payment,  to  jiertect  and 
surrender  to  the  lender  certain 
shares  of  stock  pledged  as  collat- 
eral security  for  the  loan — hcid  not 
to  be  usurious.  Ramsey  v.  -l/or- 
rison,  59 1 

WAIVER. 

,  Statutory  [trovisions  designed  for 
the  benefit  of  individuals  may  be 
waived.     Quick  v.  Corlies,  11 

.  The  statute  of  limitations  may  be 
waived  by  those  who  assent  in 
legal  form,  and,  when  acted  upon, 
.such  waiver  becomes  an  estoppel 
to  plead  the  statute.  Ih. 


TRESPASS. 

One  who  has  a  special  property  in 
chattels,  (e.  g.,  a  mortgagor,)  and 
the  actual  possession  thereof,  may 
maintain  trespass  against  a  stran- 
ger who  takes  them,  and  recover 
their  full  value.  Luxe  v.  Jones.  707 

1 

ULTRA  VIRES. 

See  Corporation,  2. 

UNITED   NEW  JERSEY  KAIL- 
ROAD  AND  CANAL  CO. 

The  act   of  1864,  p.  293,  gives  the 

Vol.  X.  3 


See  Disorderly  Act,  2. 
Insurance,  3. 


WORK-HOUSE. 

By  act  apfiroved  March  18th,  1874, 
[Lans.  p.  313,)  the  penitentiary, 
or  work-house,  in  the  township  of 
Caldwell,  is  part  of  the  common 
jail  of  the  county  of  E.s.sex  ;  and  a 
j>erson  confined  in  the  jail  at  New- 
aik,  under  the  bastardy  act,  may 
lie  removed,  by  the  order  of  tlie 
board  of  freeholders,  to  said  peni- 
tcntiarv.       McT)on<dd  v.   Vermilye, 

282 


C 


ERRATA. 

Page  309,  line  2ti,  omit  word  "  his,"  before  "fault." 
"     310,     "      6,  for  "claim,  read  "chain." 
"     494,     "      4,  for  "slow,"  read  "short." 
'■     500,     "    11,  for  "consideration,"  read  "conservation. 
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